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DECLARATIONS  OF  WAR. 


AUSTRIA-HUNGARY. 
AUSTRIA-HUNGABY  against  BELGIUM. 

Declaration  of  war  against  Belgium,  £2  August,  1911^. 

[Austro-Hungarian  Red  Book,  LXVII ;  see  also  Belgian  Gray  Book,  No.  77,  under  date 
of  reception,  28  Augnst  1914.] 

Count  Berchtold  to  Count  Clary,  Brussels. 

[Telearara.] 

Vienna,  'B2  August,  1914. 

I  request  you  to  inform  the  royal  Belgian  minister  of  foreign 
affairs  without  delay,  as  follows : 

By  order  of  my  Government  I  have  the  honor  to  notify  you,  as 
follows : 

In  view  of  the  fact  that  Belgium,  having  refused  to  accept  the  propositions 
addressed  to  her  on  several  occasions  by  Germany,  is  novi^  in  military  coopera- 
tion with  France  and  Great  Britain,  both  of  which  have  declared  war  on 
Austria-Hungary;  and  in  view  of  the  recently  established  fact  that  Austrian 
and  Hungarian  subjects  resident  in  Belgium  have,  under  the  eyes  of  the  royal 
authorities,  been  treated  in  a  manner  contrary  to  the  most  primitive  laws  of 
humanity,  and  inadmissible  even  toward  subjects  of  a  hostile  State,  Austria- 
Hungary  is  necessarily  compelled  to  break  off  diplomatic  relations  and  con- 
siders herself  from  now  on  in  a  state  of  war  with  Belgium. 

I  leave  the  country  with  the  staff  of  the  legation  and  place  the  subjects  of 
my  country  under  the  protection  of  the  minister  of  the  United  States  of 
America  in  Belgium. 

The  Imperial  and  Royal  Government  has  handed  his  passports  to  Count 
Errembault  de  Dudzeele. 

AXTSTRIA-HXTNGARY  against  MONTENEGRO. 

There  seems  to  he  no  formal  declaration  of  war.  The  following 
is  from  the  London  Times,  12  August,  191k,  f.  6,  c: 

[London  Times,  Aug.  12,  1014,  p.  6,  c] 

NiSH,  9  August,  WH. 
The  Montenegrin  Government  has  handed  the  German  minister 
his  passports,  and  hostilities  with  Austria  began  yesterday.     The 
Austrian  fleet  has  bombarded  Antivari. 


]^2  AUSTRIA-HUNGARY. 

AUSTMA-HTJNGAIIY  against  RUSSIA. 

Declaration  of  war  against  Russia,  6  p.  nb.,  6  August,  19H? 

[Austro-Hungarian  Red  Book,  LIX  ;  see  also  Russian  Orange  Book,  No.  79.] 
Count  Berchtold,'  to  Count  Szapary,  St.  Petersburg. 

[Telegram.] 

Y\v.^^k.5  August,  19I4. 

You  are  instructed  to  hand  the  following  note  to  the  minister  of 
foreign  affairs: 

By  order  of  his  Government  the  undersigned  ambassador  of  Austria-Hungary 
has  the  honor  to  notify  his  excellency  the  Russian  minister  of  foreign  affairs- 
as  follows: 

"  In  view  of  the  threatening  attitude  assumed  by  Russia  in  the  conflict  be- 
tween the  Austro-Hungarlan  monarchy  and  Serbia,  and  in  view  of  the  fact  that, 
In  consequence  of  this  conflict  and  according  to  a  communication  of  the  Berlin 
cabinet,  Russia  has  considered  it  necessary  to  open  hostilities  against  Germany ; 
furthermore,  in  view  of  the  fact  that  the  latter  consequently  has  entered  intO' 
a  state  of  war  with  the  former  power,  Austria-Hungary  considers  herself 
equally  in  a  state  of  war  with  Russia." 

After  having  presented  this  note  you  will  ask  for  the  return  of 
your  passports  and  take  your  departure  without  delay  accompanied 
by  the  entire  staff  of  the  embassy,  with  the  sole  exception  of  those 
officials  who  may  have  to  remain. 

Simultaneously  passports  are  being  handed  to  M.  Schebeko. 

AUSTRIA-HUNGARY  against  SERBIA. 

Declaration  of  war  agamst  Serbia,  noon,  ^8  July,  1914. 

[Austro-Hungarian  Red  Book  XXXVII ;  see  also  Serbian  Blue  Book,  No.  45.] 
Count  Berchtold  to  the  Royal  Serbian  Foreign  Office,  Belgrade. 

[Telegram.] 

Vienna,  28  July,  19U. 

The  Royal  Serbian  Government  having  failed  to  give  a  satis- 
factory reply  to  the  note  which  was  handed  to  it  by  the  Austro- 
Hungarian  minister  in  Belgrade  on  23  July,  1914,  the  Imperial  and' 
Eoyal  Government  is  compelled  to  protect  its  own  rights  and  inter- 
ests by  a  recourse  to  armed  force. 

Austria-Hungary,  therefore,  considers  herself  from  now  on  to  be 
in  state  of  war  with  Serbia. 

1  Presented  to  the  Russian  Minister  of  Foreign  Affairs  on  6  Aug.,  1914,  at  6  p.  m.. 
(Russian  Orange  Book,  No.  79.) 


BRAZIL BULGARIA.  13^ 

BBAZIL. 

BRAZIL  against  GERMANY. 

Declaration  of  war  against  Germany,.  26  Oatoier,  1917. 

[Official  rnited  States  Bulletin,  No.  145,  p.  6.]' 

The  Department  of  State  has  been  informed  that,  at  6.20  o'clock 
Friday  afternoon,  the  Brazilian  Senate  unanimously  voted  the  fol- 
lowing resolution  which  had  been  approved  by  the  Chamber  at  Ji 
o'clock : 

A  state  of  war  between  Brazil  and  the  German  Empire,  provoked  by  the- 
latter,  is  hereby  recognized  and  proclaimed,  and  the  President  of  the  RepubliCf 
in  accordance  with  the  request  contained  in  his  message  to  the  National  Con- 
gress, is  hereby  authorized  to  take  such  steps  for  the  national  defense  and. 
public  safety  as  he  shall  consider  adequate,  to  open  the  necessary  credits  and 
to  authorize  the  credit  operations  required.  All  previous  measures  to  the- 
contrary  are  hereby  revoked. 


BULGARIA. 

BULGARIA  against  ROUMANIA. 

Declaration  of  war  against  Roumania,  1  September,  1916. 

[Kevue  G^nerale  de  Droit   International   Public,   Documents,  33:199.] 

IB..  Radoslavoff,  President  of  the  Council  of  Bulgaria,  to  the  Roumanian 

Minister  at  Sofia. 

I  have  had  the  honor  to  indicate  during  the  last  months  to  the 
royal  legation  of  Koumania,  either  by  notes  verbales  or  by  letters 
addressed  to  your  excellency,  or  in  his  absence  to  M.  Langa-Kascano^ 
charge  d'affaires,  the  very  numerous  incidents  which  have  constantly 
held  on  the  alert  the  troops  charged  with  surveillance  of  the  Eoui- 
mano-Bulgarian  frontier. 

These  incidents,  more  and  more  frequent,  always  provoked  from 
the  Roumanian  side,  in  spite  of  the  more  than  correct  attitude  of 
the  Bulgarian  authorities  and  in  spite  of  the  assurances  and  protesta- 
tions of  friendship  given  by  the  Roumanian  legation,  have  ended  by 
bringing  to  light  intentions  which  the  Bulgarian  Government  has 
hesitated  to  suppose  of  its  neighbor,  the  recent  past  not  having  been 
sufficient  to  make  them  forget  the  sentiments  of  lively  sympathy  of 
the  Bulgarian  people  toward  Roumania.  These  sentiments  date 
from  a  distant  past,  and  in  the  recent  past  of  which  I  speak  your 
excellency  has  not  forgotten  the  Balkan  war  of  1912-13,  in  which 
Roumania  profited  by  the  bloody  trial  which  the  Bulgarian  people 
were  enduring  to  seize  from  them,  when  they  were  struggling  for 
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their  existence,  a  strip  of  territory,  thus  manifesting  a  tenacious  lU 
will  which  nothing  can  justify.  .i.l 

The  peace  of  Bucharest  followed,  which  imposed  on  Bulgaria 
most  heavy  sacrifices.  Nevertheless  she  was  resigned  and  wished  to 
offer  to  her  neighbor  the  hand  of  friendship.  She  was  disappointed 
in  her  hopes.  Since  then  evidences  of  animosity  have  continued 
without  intermission.  There  was  first  the  attitude  of  the  Eoumanian 
press,  which  overflowed  with  insults  to  Bulgaria  and  her  sovereign ; 
the  endless  difficulties  over  the  transit  of  merchandise  destined  to 
Bulgaria;  the  refusal-to  deliver,  in  spite  of  regular  contracts,  prod- 
ucts of  prime  necessity  purchased  in  Roumania — salt,  petrol,  etc. 
There  are  the  vexations  to  which  the  Bulgarians  are  exposed  who 
live  in  Roumania  or  only  cross  its  territory;  the  closure  of  the 
frontier  on  13  July  to  merchandise  and  travelers  from  and  to  Bul- 
garia; the  protests  which  the  royal  legation  of  Roumania  at  Sofia 
made  ^Yith  the  greatest  energy  on  the  subject  of  pretended  incidents 
provoked  by  the  Bulgarian  frontier  guards,  incidents  which  had 
never  taken  place,  such  as  that  of  Rahovo,  in  reference  to  which  I 
had  the  honor  to  write  your  excellency  on  the  15th  of  August,  and 
M.  Rascano  on  the  21st  of  the  same  month. 

To  the  incessant  frontier  incidents,  but  of  a  character  more  or  less 
mild,  succeeded  genuine  battles,  organized  by  Roumanian  detach- 
ments against  the  Bulgarian  frontier  posts.  Post  No.  9,  to  the  east  of 
Kemanlar,  was  attacked  on  the  night  of  25-26  August.  Posts  Nos. 
10  and  13  were  attacked  at  the  same  time.  There  were  indeed  veritable 
operations  of  war  which  the  Roumanian  troops  carried  on  at  the 
frontier:  the  bombardment  of  Kaldovo  on  the  28th  of  August,  and 
that  of  Rousse  the  same  day:  the  29th  of  August  a  Roumanian  de- 
tachment opened  heavy  fire  on  a  Bulgarian  post  situated  opposite 
them,  and  soon  after  the  fire  extended  along  the  frontier  line  up  to 
Bulgarian  Post  No.  17. 

Similarly,  on  the  shores  of  the  Black  Sea  the  Roumanian  frontier 
guards  vigorously  attacked  the  Bulgarian  posts  and  were  repulsed. 
Finally  M.  Radeff  has  been  forbidden,  since  28  August,  to  communi- 
cate with  his  Government.  His  passports  were  sent  to  him  witliout 
the  Bulgarian  Government  having  been  able  to  give  him  at  any  time 
instructions  with  reference  to  an  eventual  rupture  of  relations.  On 
the  30th  it  was  your  excellency  who  demanded  his  passports  and 
notified  of  the  rupture  of  diplomatic  relations  as  the  natural  conse- 
quence of  the  event  which  had  preceded. 

In  the  meantime,  on  tlie  night  of  the  30th-31st,  without  an  express 
declaration  of  war,  the  Roumanian  Army  tried  to  construct  a  bridge 
over  the  Danube  before  KaldovO  and  to  cross  the  river  in  this  place. 
Your  excellency  understands  what  is  then  the  solution  desired  by  the 
Roumanian  Government,  and  which  is  compelled  by  the  turn  of 
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events.    The  situation  being  given,  as  that  Government  has  created  it, 
Bulgaria  is  obliged  to  accept  the  fcdt  accompli,  and  I  have  the  honor, 
M.  Minister,  to  bring  to  the  knowledge  of  your  excellency  that  from 
this  morning  it  considers  itself  in  a  state  of  war  with  Roumania. 
Accept  the  assurance  of  my  highest  consideration. 

Proclamation  of  war  against  Roumania,  1/1  Jf  September,  1916. 

[Revuo  Gin^rale  de  Droit  International  Public,   Documents,  23:200.] 

Bulgarians!  In  1913,  after  the  termination  of  the  Balkan  war, 
when  the  Bulgarians  were  obliged  to  fight  against  their  disloyal 
allies,  our  northern  neighbor,  Roumania,  treacherously  attacked  us 
under  pretense  of  a  breach  of  the  balance  of  pow^r  in  the  Balkans, 
and  invaded  the  undefended  portions  of  our  fatherland  without 
meeting  resistance  there.  By  this  predatory  invasion  of  our  terri- 
tory, she  not  only  prevented  us  from  harvesting  the  holy  fruits  of 
the  war  but  also  succeeded,  as  ii  result  of  the  peace  of  Bucharest, 
in  humiliating  us  and  depriving  us  of  our  dear  Dobrudja,  the 
nucleus  of  our  Kingdom.  Obeying  my  orders,  our  brave  army  fired 
not  a  single  shot  against  the  Roumanian  soldier,  and  allowed  him 
to  gain  a  sorry  military  fame  of  which  he  has  not  dared  to  boast 
till  now. 

Bulgarians!  To-day,  Bulgaria,  with  the  assistance  of  the  brave 
troops  of  our  allies,  has  succeeded  in  repulsing  Serbia's  attack  on 
our  territory,  in  defeating  Serbia  and  in  destroying  her,  and  in 
realizing  the  unity  of  the  Bulgarian  people ;  for  to-day,  Bulgaria  is 
mistress  of  almost  all  the  territory  over  which  she  has  historical  and 
ethnological  claims;  to-day,  this  self -same  neighbor  Roumania  has 
declared  war  on  our  ally  Austria-Hungary,  this  time  also  under  the 
pretense  that  the  European  war  involves  important  territorial 
changes  in  the  Balkans  which  would  menace  her  future. 

Without  any  declaration  of  war  from  Bulgaria,  Roumanian  troops 
had  already  on  28  August  bombarded  Rustchuk,  Swistow,  and  other 
Bulgarian  Danube  towns.  Owing  to  this  provocation  by  Roumania, 
I  command  our  brave  army  to  chase  the  enemy  from  the  frontiers 
of  my  Kingdom,  to  destroy  this  violent  neighbor,  to  secure  the  unity 
of  the  Bulgarian  people,  which  was  achieved  at  the  cost  of  so  many 
sacrifices,  and  to  free  our  brothers  in  the  Dobrudja  from  slavery. 
We  will  fight  hand  in  hand  with  the  brave  and  ^'ictorious  troops  of 
all  the  powers  who  are  our  allies. 

I  hope  the  Bulgarian  nation  will  accomplish  new  glorious  deeds 
of  heroism  to  crown  the  work  of  liberation.  May  tlie  Bulgarian 
soldiers  go  on  from  victory  to  victory.  Forward !  May  God  bless 
our  arms ! 

92838—19 2 
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BULGARIA  against  SEBBIA. 

Notification  of  existence  of  war  with  Serbia,  H  October,  1915. 

M.  Radoslavoff  to  American  minister. 

[From  a  despatch  to  the  Depai-tment  of  State.] 

Mr.  Minister:  The  29th  and  30th  of  this  September  (the  12th  and 
13th  October,  new  style),  Serbian  troops  violating  Bulgarian  terri- 
tory, attacked  the  Royal  troops  in  the  regions  of  Kustendil,  of  Trn 
and  of  BelogradtchLk,  thus  putting  them  under  the  obligation  of  de- 
fending the  national  territory ;  some  engagements  took  place  followed 
by  fierce  encounters  which  are  still  continuing,  and  in  the  course  of 
which  about  70  soldiers  fell  upon  the  field  of  battle  on  the  Bulgarian 
side,  and  more  than  500  were  wounded. 

Under  these  conditions  and  in  consideration  of  the  above-men- 
tioned violation  and  the  attack  deliberately  directed  against  the 
Kingdom,  I  have  the  honor  to  inform  j^oiir  excellency,  in  accordance 
with  Article  2  of  the  convention  relative  to  the  opening  of  hostilities 
adopted  by  the  Second  Hague  Conference,  that,  from  to-day,  the 
14th  October,  at  8  o'clock  in  the  morning,  Bulgaria  finds  herself 
in  a  state  of  war  with  Serbia.  During  the  entire  duration  of  the 
hostilities  which  have  just  commenced,  Bulgaria  will  observe  scrupu- 
lously, upon  the  condition  of  reciprocity,  be  it  well  understood,  the 
Eed  Cross  Convention  of  Geneva  as  well  as  the  convention  con- 
cerning laws  and  customs  of  land  warfare  adopted  by  The  Hague 
Convention  of  1899  and  1907. 

Please  receive,  Mr.  Minister,  the  assurance  of  my  high  consider- 
ation. 

(Signed)  Dr.  V.  Eadoslavoff. 
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CHINA  against  AUSTEIA-HUNGARY. 

Declaration  of  war  against  Austria-Hungary ,  10  a.  m.,  llf.  August, 

1917. 

[Official  documents  relating  to  the  war,  Chinese  Foreign  Office,  1917  :  17.] 

Peking,  Hth  August,  1917. 

Your  Excellency:  On  9th  February  last  the  Chinese  Government 
addressed  a  protest  to  the  German  Government  against  the  policy  of 
submarine  warfare  inaugurated  by  the  central  European  powers, 
which  was  considered  by  the  Chinese  Government  as  contrary  to  the 
established  principles  of  public  international  law  and  imperiling 
Chinese  lives  and  property. 

The  Chinese  Government,  considering  its  protest  to  be  ineft'ectual. 
later  notified  the  German  Government,  on  14th  March  last,  of  the 
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severance  of  diplomatic  relations  with  Germany,  which  fact  was  duly 
communicated  to  your  excellency. 

As  the  policy  inaugurated  by  the  central  European  powers — a 
policy  contrary  to  public  international  law  and  violating  the  prin- 
ciples of  humanity — remains  unmodified,  the  Chinese  Government, 
actuated  by  the  desire  to  maintain  international  law  and  protect 
Chinese  lives  and  property,  can  not  remain  indifferent  indefinitely. 

Inasmuch  as  Austria-Hungary  is  acting  in  this  matter  in  concert 
with  Germany,  the  Chinese  Government  is  unable  to  adopt  a  differ- 
ent attitude  toward  them,  and  therefore  now  declares  that  a  state  of 
war  exists  between  China  and  Austria-Hungary  from  10  o'clock  a.  m. 
of  the  14th  day  of  the  eighth  month  of  the  sixth  year  of  the  Eepublic 
of  China.  In  consequence  thereof  the  treaty  of  2d  September,  1869, 
and  all  other  treaties,  conventions,  and  agreements  of  whatever 
nature  at  present  in  force  between  China  and  Austria-Hungary  are 
abrogated,  as  also  all  such  provisions  of  the  protocol  of  7th  Septem- 
ber, 1901,  and  other  similar  international  agreements  as  only  con- 
cern China  and  Austria-Hungary.  China,  however,  declares  that 
she  will  conform  to  the  provisions  of  The  Hague  conventions  and 
other  international  agreements  respecting  the  humane  conduct  of 
war. 

Besides  telegraphing  to  the  Chinese  minister  at  Vienna  to  inform 
the  Austro-Hungarian  Governnient  and  to  apply  for  his  passport, 
I  have  the  honor  to  send  you  herewith  passports  for  your  excellency, 
the  members  of  the  Austro-Hungarian  legation,  and  their  families 
and  retinue  for  protection  while  leaving  Chinese  territory.  With 
regard  to  consular  officers  of  Austria-Hungary  in  China,,  this  min- 
istry has  instructed  the  different  commissioners  of  foreign  affairs  to 
issue  them  likewise  passports  for  leaving  the  country. 

I  avail,  etc.  (Signed)  Wakg  Ta-hsieh. 

To  His  Excellency  Dr.  A.  von  Rosthoen, 

Envoy  Extraordinary  and  Minister 

Plenipotentiary  of  Austria-Hungary } 


1  The  Austro-Hungarian  minister' rppUed  as  follows  : 

Peking,  UitU  August,  wn. 

YouE  Excellency  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  to-day 
of  the  following  tenor  : 

(Here  follows  text  of  Chinese  note  above.) 

I  can  not  here  enter  into  the  arguments  contained  in  the  declaration  of  war,  but  feel 
bound  to  state  that  I  must  consider  this  declaration  as  unconstitutional  and  Illegal,  seeing 
that,  according  to  so  high  an  authority  as  the  former  President  Li  Yuan-hung,  such  a 
declaration  requires  the  approbation  of  both  Houses  of  Parliament. 

His  Excellency,  Wang  Ta-hsieh,  Minister  of  Foreign  Affairs. 

The  Chinese  Government  returned  this  communication  from  the  Austro-Hungarian  min- 
ister without  comment.  The  grounds  taken  by  Foreign  Minister  Wang  Ta-hsieh  were  that 
no  communications  could  be  received  from  the  Austrian'  representative  since  he  hart 
ceased  to  have  a  diplomatic  status. 
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Presidential  proclamation  declaring  ivar  on  Germany  and  Austria- 
Hungary,  H  August^  1917. 

[OfBclal  documents  relating  to  the  war,  Chinese  Foreign  Office,   1917  :  13.] 

On  the  9th  day  of  the  2d  month  of  this  year  we  addressed  a  protest 
to  the  German  Government  against  the  policy  of  submarine  warfare 
inaugurated  by  Germany,  which  was  considered  by  this  Government 
as  contrary  to  international  law  and  imperiling  neutral  lives  and 
property,  and  declared  therein,  in  case  the  protest  be  ineffectual,  we 
would  be  constrained,  much  to  our  regret,  to  sever  diplomatic  rela- 
tions with  Germany. 

Contrary  to  our  expectations,  however,  no  modification  was  made 
in  her  submarine  policy  after  the  lodging  of  our  protest.  On  the  con- 
trary, the  number  of  neutral  vessels  and  belligerent  merchantmen  de- 
stroyed in  an  indiscriminate  manner  were  daily  increasing  and  the 
Chinese  li\'es  lost  were  numerous.  Under  such  circumstances,  al- 
though we  might  yet  remain  indifferent  and  endure  suffering,  with 
the  meager  hope  of  preserving  a  temporary  peace,  yet  in  so  doing  we 
would  never  be  able  to  satisfy  our  people,  who  are  attached  to  right- 
eousness and  sensible  to  disgrace,  nor  could  we  justify  ourselves 
before  our  sister  States  which  had  acted  without  hesitation  in  obedi- 
ence to  the  dictates  of  the  sense  of  duty.  Both  here,  as  well  as  in 
the  friendly  States,  the  cause  of  indignation  was  the  same,  and  among 
the  people  of  thi^  country  there  could  be  found  no  difference  of 
opinion.  This  Government  thereupon  being  compelled  to  consider 
the  pi'otest  as  being  ineffectual,  notified,  on  the  14th  of  the  3d  month, 
the  German  Government  of  the  severance  of  diplomatic  relations  and 
at  the  same  time  the  events  taldng  place  from  the  beginning  up  to 
that  time  were  announced  for  the  general  information  of  the  public. 

What  we  have  desired  is  peace;  what  we  have  respected  is  inter- 
national law ;  what  we  have  to  protect  are  the  lives  and  propei'ty  of 
our  people.  As  we  originally  had  no  other  grave  causes  of  enmity 
against  Germany,  if  the  German  Government  had  manifested  re- 
pentance for  the  deplorable  consequences  resulting  from  its  policy  of 
warfare,  it  might  still  be  expected  to  modify  that  policy  in  view  of 
the  common  indignation  of  the  whole  world.  That  was  what  we* 
eagerly  desired  and  it  was  the  reason  why  we  felt  reluctant  to  treat 
Germany  as  a  common  enemy.  Nevertheless,  during  the  five  months 
following  the  severance  of  the  diplomatic  relations  the  submarine 
attacks  continued  in  operation  as  vigorously  as  before.  It  is  not  Ger- 
many alone,  but  Austria-Hungary  as  well,  which  adopted  and  pur- 
sued this  policy  without  abatement.  Not  only  has  international  law 
been  thereby  violated,  but  also  our  people  are  suffering  injury  and 
loss.  The  most  sincere  hope  on  our  part  to  bring  about  a  better  state 
of  affairs  is  now  shattered.    Therefore  it  is  hereby  declared,  against 
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Germany  as  well  as  Austria-Hungary,  that  a  state  of  war  exists  com- 
mencing from  10  o'clock  of  the  14th  day  of  the  8th  month  of  the 
6th  year  of  the  Kepublic  of  China.  In  consequence  thereof  all  trea- 
ties, agreements,  conventions  concluded  between  China  and  Germany, 
and  between  China  and  Austria-Hungary,  as  well  as  \such  parts  of 
the  international  protocols  and  international  agreements  as  concern 
the  relations  between  China  and  Germany,  and  between  China  and 
Austria-Hungary,  are  in  conformity  with  the  law  of  nations  and  in- 
ternational practice,  abrogated.  This  Government,  however,  will  re- 
spect The  Hague  Conventions  and  her  international  agreement  re- 
specting the  humane  conduct  of  war. 

The  chief  object  of  our  declaration  of  war  is  to  put  an  end  to  the 
calamities  of  war  and  to  hasten  the  restoration  of  peace,  which,  it  is 
hoped,  our  people  will  fully  appreciate.  Seeing,  however,  that  our 
people  have  not  yet  at  the  present  time  recovered  from  sufferings  on 
account  of  the  recent  political  disturbances  and  the  calamity  again 
befalls  us  in  the  breaking  out  of  the  present  war,  I,  the  President  of 
this  Republic,  can  not  help  having  profound  sympathy  for  our  people 
when  I  take  into  consideration  their  further  suffering.  I  would  never 
resort  to  this  step  of  striving  for  the  existence  of  our  nation  unless 
and  until  I,  considering  it  no  longer  possible  to  avoid  it,  am  finally 
forced  to  this  momentous  decision. 

I  can  not  bear  to  think  that  through  us  the  dignity  of  international 
law  should  be  impaired,  or  the  position  in  the  family  of  nations 
should  be  undermined  or  the  restoration  of  the  world's  peace  and 
happiness  should  be  retarded.  It  is  therefore  hoped  that  all  of  our 
people  will  exert  their  utmost  in  these  hours  of  hardship,  with  a  view 
to  maintaining  and  strengthening  the  existence  of  the  Chinese 
Republic,  so  that  we  may  establish  ourselves  amidst  the  family  of 
nations  and  share  with  them  the  happiness  and  benefits  derived  there- 
from. 

,    (Countersigned)  Gen.  Tuan  Chi-jxte, 

Prime  Minister  and  Minister  of  War,  etc. 

(Here  follow  the  signatures  of  the  other  cabinet  ministers.) 

CHIITA  against  GEBMANY. 

Declaration  of  war  against  Gemumy  tram^mitted  through  the  Neth- 
erlands  minister  to  Peking,  10  a.  m.,  IJ^  August,  1917. 

[Official  documebts  relating  to  the  war,  Chinese  Foreign  Office,  1917 :  16.] 

Peking,  Hth  August,  1917. 
YoTjK  Excellency:  On  9th  February  last,  the  Chinese  Government 
addressed  a  protest  to  the  German  Government  against  the  policy  9i 
submarine  warfare  inaugurated  by  the  Central  European  Powers, 


20  C!H[NA. 

which  was  considered  by  the  Chinese  Government  as  contrary  tp  the 
established  principles  of  public  international  law  and  imperiling 
Chinese  lives  and  property.  The  Chinese  Government  declared  that 
in  case  its  protest  be  ineffectual  China  would  be  constrained,  much 
to  her  regret,/to  sever  diplomatic  relations  with  Germa-ny. 

Contrary  to  expectations  the  submarines  of  the  Central  European 
Powers  continued  to  sink  neutral  and  belligerent  merchantmen 
whereby  more  Chinese  were  lost,  and  the  Chinese  Government  could 
not  but  consider  its  protest  to  be  ineffectual  and  notified  Germany  on 
I4tli  March  last  of  the  severance  of  diplomatic  relations. 

The  Chinese  Government  still  expected  that  the  general  condem- 
nation of  that  policy — a  policy  contrary  to  public  international  law 
and  violating  the  j^rinciples  of  humanity — would  lead  to  its  modi- 
fication, but  it  now  finds  that  its  expectations  are  no  longer  realizable. 

The  Chinese  Government,  actuated  by  the  desire  to  maintain  inter- 
iiational  law  and  protect  Chinese  lives  and  property,  can  not  remain 
indifferent  to  this  state  of  affairs  indefinitely,  and  therefore  now  de- 
clares that  a  state  of  war  exists  between  China  and  Germany  from 
10  o'clock  a.  m.  of  the  14th  day  of  the  8th  month  of  the  6th  year 
of  the  Republic  of  China.  In  consequence  hereof  the  treaty  of  2d 
September,  1861,  the  supplementary  convention  of  31st  March,  1880, 
and  all  other  treaties,  conventions,  and  agreements  of  whatever 
viature  at  present  in  force  between  China  and  Germany  are  abro- 
gated, as  also  all  such  provisions  of  the  protocol  of  7th  September, 
1901,  and  other  similar  international  agreements  as  only  concern 
China  and  Germany.  China,  however,  declares  that  she  will  con- 
form to  the  provisions  of  The  Hague  Conventions  and  other  interna- 
tional agreements  respecting  the  humane  conduct  of  war. 

Besides  telegraphically  requesting  the  Danish  Government  to  in- 
form the  German  Government,  I  have  the  honor  to  request  your 
excellency  to  transmit  this  note  to  the  German  Government. 

(Signed)  Wang  Ta-hsieh. 

I  avail,  etc. 

His  Excellency  Jonkeer  Beeklaeets  van  Blokland, 

Envoy  Extraordmary  and  Minister 

Plenipotentiary  of  The  Netherlands. 

Presidential  proclamation  declaring  war  on  Germany  and  Austria- 
Htmgary,  llf,  August^  1917. 

,  « 

[See  p.  18.] 
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COSTA  RICA. 

COSTA  mCA  against  GERMANY. 

Declaration  of  loar  against  Germany. 

[Archives  of  the  Department  of  State.]' 

Legislative  Branch. 
No.  2. 

The  Constitutional  Congress  of  the  Kepublic  of  Costa  Eica, 

In  the  exercise  of  the  powers  conferred  upon  it  by  the  Constitu- 
tion of  the  Republic,  Section  5,  Article  76,  and  in  view  of  the  in- 
formation furnished  to  this' High  Body  by  the  Chief  of  the  Nation, 
Resolves : 

Article  1.  To  authorize  the  Executive  to  declare  war  against  the 
Government  of  the  German  Empire. 
To  THE  Executive. 

Given  in  the  Hall  of  Sessions,  National  Palace,  San  Jose,  the 
twenty-third  day  of  the  month  of  May,  nineteen  eighteen. 

Daniel  Nttnez, 

President. 
EiCARDO  CoTo  Fernandez, 

iSecretartj. 
F.  A.  Segreda, 

Secretary. 


Let  it  be  published. 


Presidential  Mansion, 
San  Jose,  May  23rd,  1918. 


F.  TiNoco. 


Enrique  Ortiz,  R., 

The  Minister  of  State  in  the 

Department  of  Foreign  Relations. 


« 

Executive  Branch. 

No.  4. 

Federico  Tinoco, 
Constitutional  President  of  the  Republic  of  Costa  Rica, 

Taking  into  account — 

1.  That  the  war  provoked  by  Germany  against  the  principal  powers 
with  the  intention  of  subverting  throughout  the  world  the  system  of 
justice  in  order  to  implant  that  of  force  as  the  supreme  law  of  nations 
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is  virtually  a  conflict  of  principles  the  result  of  which  interests  most 
deeply  all  the  members  of  the  international  community ; 

2.  And  that,  in  fact,  the  objects  pursued  by  Germany  in  the  present 
Avar  compromise  the  existence  of  the  most  elevated  ideals  of  humanity 
and  annul  the  most  important  mental  and  moral  gains  of  civilization, 
since  those  intentions,  already  evidenced  in  the  course  of  the  conflict, 
constitute  the  conscious  violation  of  the  international  laws  and  cus- 
toms that  regulate  the  life  of  States  and  their  immediate  substitution 
bj'  an  exclusive  and  tyrannical  dictatorship,  which,  based  upon  mili- 
tary power  and  the  exercise  of  autocracy,  tends  to  the  establishment 
of  political  and  economical  servitude  over  the  nations  already  sub- 
jected by  her  or  which  she  may  in  the  future  overcome  by  armed  force  ; 

3.  And -that  Germany  in  its  attempts  against  the  fundamentals  of 
international  law,  through  a  long  series,  of  acts,  characterized  by 
the  spirit  of  absolutism  has  trampled  under  foot  the  most  respectable 
human  institutions  and  doctrines  and  particularly  that  high  con- 
ception of  liberty  and  justice  which  is  the  essence  of  world  morality; 
that  it  has  violated  the  sacredness  of  public  treaties,  the  laws  of  war 
and  the  rights  of  neutrals,  and  has  threatened  with  death  the  prin- 
ciple of  the  existence  of  small  nationalities  and  the  indisputable 
right  they  possess  to  dispose  of  their  oAvn  destiny  in  the  exercise  of 
their  rights  and  their  autonomy; 

4.  And  that  in  vieAv  of  these  premises,  even  though  Costa  Eica, 
on  account  of  the  smallness  of  her  material  resources,  can  not  under 
the  present  circumstances  render  to  the  great  cause  of  humanity  aid 
in  proportion  to  her  high  aspirations,  it  is  obvious  that  both  because 
of  the  necessity  for  self-preservation  and  because  of  her  proven 
sentiments  of  solidarity,  she  is  under  the  unavoidable  moral  obliga- 
tion to  cooperate  with  her  unrestricted  support  in  the  work  of  com- 
mon defense  in  which,  with  the  greatest  heroism,  many  nations  find 
themselves  engaged,  to  many  of  which  the  people  of  Costa  Rica  finds 
itself  united  by  the  ties  of  old  and  sincere  friendship ; 

5.  And  that  the  rupture  of  diplomatic  relations  with  the  Imperial 
German  Government,  as  decreed  by  the  Executive  on  21  September 
last,  is  not  sufficient  in  itself  to  define  the  position  that  Costa  Rica 
should  resolutely  assume  in  the  presence  of  the  conflict,  Avhich  for  a 
small  and  weak  country  such  as  ours,  having  no  other  protection  or 
other  cult  but  that  of  the  law,  can  not  be  other  than  that  of  a  bel- 
ligerent participation  against  the  oppressors  of  the  liberty,  existence, 
respect  for,  and  autonomous  government  of  all  the  nations  of  the 
earth; 

Now,  therefore, 

In  exercise  of  the  authority  which  has  been  conferred  upon  him 
by  the  Constitutional  Congress  in  the  resolution  of  to-day  and  of 
the  power  conferred  by  Paragraph  3,  Article  99,  of  the  Constitution. 
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and  in  conformity  with  the  aforesaid,  and  in  Council  of  Ministers,, 
decrees : 

Articue  1.  That  from  and  after  this  date  a  state  of  war  exists 
between  the  Eepublic  of  Costa  Eica  and  the  Government  of  the 
German  Empire. 

Given  in  the  presidential  mansion,  San  Jose,  the  twenty-third  day 
of  the  month  of  May,  nineteen  eighteen. 

F.  TiNoco. 
Enrique   Ortiz,  E., 
The  Minister  of  Firuxnce  mid  G ommerce  and 

in  charge  of  Office  of  Foreign  Affairs,  etc. . 

J.  J.  TiNOCO, 

The  Minister  of  War  and  for  the  Ministers 

of  Government  and  Promotion. 
Anastasio  Alfaro, 
The  Minister  of  Public  Instruction.,. 


CUBA. 

CUBA  against  AUSTBIA-HUNGABY. 

Declaration  of  xoar  against  Austria-Hungary,  16  December,  1917. 

[Archives  of  the  Department  of  State.] 

[No.  170.]  Legation  of  Cuba, 

Washington,  D.  C,  21  December,  1917. 

Mr.  Secretary  :  I  have  the  honor  to  inform  your  excellency  that 
the  Congress  of  my  nation,  in  joint  session  of  this  16th  day  of  the 
present  month,  declared,  and  the  President  of  the  Eepublic  pro- 
claimed, a  state  of  war  between  the  Eepublic  of  Cuba  and  the  Im- 
perial and  Eoyal  Government  of  Austria-Hungary. 

I  avail  myself  of  this  opportunity  to  reiterate  to  your  excellency 
the  assurances  of  my  highest  and  most  distinguished  consideration. 

By  direction  of  the  Minister. 

Dr.  J.  E.  TORRALBA, 

First  Secretary  in  Charge  of  the  Affair. 
CUBA  against  GERMANY. 

Declaration  of  war  against  Germany,  7  April,  1917. 

[Gaceta  Oflclal,  Edlclon  extraordinaria.  No.  20,  p.  3.] 
Mario  G.  Menocal,  President  of  the  Bepublic  of  Cuba. 

Whereas  the  Congress  has  voted  and  I  have  sanctioned  the  follow- 
ing joint  resolution : 

Abticle  1.  Resolved,  That  from  to-day  a  state  of  war  Is  formally  declared 
between  the  Eepublic  of  Cuba  and  the  Imperial  Government  of  Germany,  and 
the  President  of  the  Eepublic  is  authorized  and  directed  by  this  resolution  to 
employ  all  the  forces  of  the  nation  and  the  resources  of  our  Government  to 
make  war  against  the  Imperial  German  Government,  with  the  object  of  main- 
taining our  rights,   guarding  our   territory,   and  providing  for   our   security,. 
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prevent  any  acts  which  may  be  attempted  against  us,  and  defend  the  navigation 
of  the  seas,  the  liberty  of  commerce,  and  the  rights  of  neutrals  and  international 
justice. 

Art.  2.  The  President  of  the  Republic  is  hereby  authorized  to  use  all  the  land 
and  naval  forces  in  the  form  he  may  deem  necessary,  using  existing  forces, 
reorganizing  them,  or  creating  new  ones,  and  to  dispose  of  the  economic 
forces  of  the  nation  in  any  way  he  may  deem  necessary. 

Abt.  3.  The  President  will  give  account  to  Congress  of  the  measures  adopted 
in  fulfillment  of  this  law,  which  will  be  in  operation  from  the  moment  of  its 
publication  in  the  official  gazette. 

Therefore  I  command  that  the  present  law  be  complied  with  and 
executed  in  all  its  parts. 

Given  at  the  palace  of  the  President  in  Habana.  the  seventh  April, 
nineteen  hundred  and  seventeen. 

M.  G.  Menocal. 

Pablo  Desvernine, 

Secretary  of  State. 
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FRANCE  against  AUSTRIA-HUNGARY. 

Declarntion  of  ivar  against  Austria-Hungary,  18  p.  to.,  IB  August, 

1914. 

fAustro-Hungarian  Red  Book,  LXV.] 
Count  Mensdorff  to  Count  Berchtold. 

[Telegram.] 

London,  18  August,  J914- 
I  have  just  received  from  Sir  Edward  Grey  the  following  com- 
munication : 

By  recjuest  of  the  French  Government,  which  no  longer  is  able  to  communi- 
cate, directly  with  your  Government,  I  wish  to  inform  you  of  the  following: 

After  having  declared  war  on  Serbia  and  having  thus  initiated  hostilities  in 
Europe,  the  Austro-Hungarian  Government  has,  without  any  provocation  on  t)ie 
part  of  the  (iovernraent  of  the  French  Republic,  eiltered  into  a  state  of  war 
with  France: 

1.  After  Germany  had  declared  war  successively  upon  Russia  and  France, 
the  Austro-Hungarian  Government  has  intervened  in  this  conflict  l)y  declaring 
war  on  Russia,  which  was  already  in  alliance  with  France. 

2.  Afc(u-ding  to  manifold  and  reliable  information,  Austi-ia  has  sent  troops 
to  the  German  border  under  circumstances  which  constitute  a  direct  menace  to 
France. 

In  view  of  these  facts,  the  French  Government  considers  itself  compelled 
to  declare  to  the  Austro-Hungarian  Government  that  it  will  take  all  measures 
necessary  to  meet  the  actions  and  menaces  of  the  latter. 

Sir  Edward  Grey  added: 

A  rupture  with  France  having  been  brought  about,  the  Government  of  His 
Britannic  Majesty  is  obliged  to  proclaim  a  state  of  war  between  Great  Britain 
and  Austria-Hungary,  to  begin  at   --■■'--•--- 
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NotifiGation  of  declaration  of  tvar  against  Austria-Hungary,  13 

August,  19 IJ/.. 

[Journal  Officlel,  14  August,  1914,  p.  1418.] 

The  following  notification  was,  under  date  of  yesterday,  sent  to 
his  excellency  the  Ambassador  of  the  United  States  at  Paris,  in 
charge  of  Austro-Hungarian  interests  in  France,  as  well  as  to  the 
diplomatic  representatives  of  powers  accredited  at  Paris. 

"After  having  been,  in  spite  of  pacific  affirmations,  the  original 
coauthor  of  the  aggression  of  Germany  aga-inst  France,  the  Imperial 
and  Royal  Government  of  Austria-Hungary,  by  acts  of  military  as- 
sistance given  to  Germany,  and  incompatible  with  neutrality,  pro- 
\oked,  on  the  date  of  10  August,  1914,  the  rupture  of  diplomatic 
relations  between  the  cabinets  of  Paris  and  Vienna. 

"  New  information  having  established  that  the  Imperial  and  Royal 
Government  persists  in  the  assistance  above  denounced,  the  Gov- 
ernment of  the  Republic  sees  itself  constrained  to  no  longer  recog- 
nize it  -as  neutral  and  to  consider  it  as  an  enemy  from  the  date  of 
12  August,  at  midnight. 

"  The  present  notification  is  made  in  conformitj'  with  Article  2,  of 
Convention  III  of  The  Hague  of  18  October,  .1907,  relative  to  the 
opening  of  hostilities  and  is  sent  to  (diplomatic  representative  at 
Paris  of  the  power  to  which  notification  is  made)  at  Paris,  13  August, 
1914,  at  4  o'clock  in  the  afternoon." 

PBANCE  against  BULGARIA. 

Declaration  of  irar  a'ffainsf  Btolgariu;  6  a.  m.,  16  October,  1915. 

[Journal  Offlciel,  18  Octolier,  1913,  p.  7481.] 

Bulgaria  having  taken  action  with  our  enemies  and  against  one  of 
the  allies  of  France,  the  Government  of  the  Republic  announces  that 
a  state  of  war  exists  between  France  and  Bulgaria,  from  16  October 
at  6  o'clock  in  the  morning,  through  the  action  of  Bulgaria. 

FRANCE  against  GERMANY. 

Notification  of  loar  with  Germany,  ^  August,  1914.. 

[B'rench  Yellow  Book,  Xo.  157  ;  Journal  Offlciel,  G  August,  1914,  p.  7133.] 

Notification   of  the   French.  Government  to  the   Representatives   of  the 

Powers   at   Paris. 

The  German  Imperial  Government,  after  having  allowed  its  armed 
forces  to  cross  the  frontier,  and  to  permit  various  acts  of  murder 
and  pillage  on  French  territory ;  after  having  violated  the  neutrality 
of  the  Grand  Duchy  of  Luxemburg  in  defiance  of  the  stipulations 
of  the  Convention  of  London,  11th  of  May,  1867,  and  of  Convention 
V  of  The  Hague,  18  October,  1907,  on  the  rights  and  duties  of  pow- 
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ers  and  persons  in  case  of  Tvar  on  land  (Arts.  1  and  2),  conventions 
which  have  been  signed  by  the  German  Government;  after  having 
addressed  an  ultimatum  to  the  Eoyal  Government  of  Belgium  with 
the  object  of  requiring  passage  for  German  troops  through  Belgian 
territory  in  violation  of  the  treaties  of  19  April,  1839,  which  had 
been  signed  by  them,  and  in  violation  of  the  above  Convention  of 
The  Hague, 

Have  declared  war  on  France  at  6.45  p.  m.  on  3  August,  1914. 

In  these  circumstances  the  Government  of  the  Republic  find  them- 
selves obliged  on  their  side  to  have  recourse  to  arms. 

They  have  in  consequence  the  honor  of  informing  by  these  presents 
the  Government  of  *  *  *  that  a  state  of  war  exists  between 
France  and  Germany  dating  from  6.45  p.  m.  on  3  August,  1914. 

The  Government  of  the  Eepublic  protest  before  all  civilized  na- 
tions, and  especially  those  Governments  which  have  signed  the  con- 
ventions and  treaties  referred  to  above,  against  the  violation  by  the 
German  Empire  of  their  international  engagements,  and  they  reserve 
full  right  for  reprisals  which  they  might  find  themselves  brought  to 
exercise  against  an  enemy  so  little  regardful  of  its  plighted  word. 

The  Government  of  the  Eepublic,  who  propose  to  observe  the  prin- 
ciples of  the  law  of  nations,  will,  during  the  hostilities,  and  assuming 
that  reciprocity  will  be  observed,  act  in  accordance  with  the  interna- 
tional conventions  signed  by  France  concerning  the  law  of  war  on 
land  and  sea. 

The  present  notification,  made  in  accordance  with  Article  2  of  the 
Third  Convention  of  The  Hague  of.  18  October,  1907,  relating  to  the 
opening  of  hostilities  and  handed  to     *     *     * : 

Paris,  4  August,  1914 — ^  P-  fn.^ 

FBANCE  against  TTJIIKEY. 

Decision  of  the  French  prize  court  in  regard  to  a  state  of  vmr  ivith 
Turkey  as  from  29  October,  19H. 

[The  Mahrousseli,  Journal  Offlciel,  17  December,  1915  ;  Decisions  du'  Conseil  des  Prises, 

1  :  94.] 

"  The  state  of  war  existed  en  fait  between  France  and  Turkey  since 
29  October,  1914,  at  3  o'clock  in  the  morning,  the  time  of  the  bom- 
bardment by  the  Turks  of  the  port  of  Odessa,  where  there  was  a 
French  vessel  which  was  bombarded  and  on  board  of  which  two 
French  nationals  were  killed." 


1  In  the  Belgian  Gray  Book,  the  date  is  given  as  5  August. 
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Declaration  recognizing  a  state  of  war  with  Turkey,  6  November, 

19U} 

[Revue  GtoSrale  de  Droit  International  Public,  Documents,.  22  :  6.] 

The  acts  of  hostility  which  the  Turkish  fleet,  commanded  by  Ger- 
man officers,  has  committed  against  a  French  merchant  vessel  and 
which  have  caused  the  death  of  two  Frenchmen  and  serious  damage 
to  the  vessel,  not  having  been  followed  by  the  dismissal  of  the  Ger- 
man military  and  naval  missions,  a  measure  by  which'  the  Porte 
might  still  have  relieved  itself  of  responsibility,  the  Government  of 
the  Kepublic  is  obliged  to  state  that  by  the  act  of  the  Ottoman  Gov- 
ernment the  state  of  war  exists  between  France  and  Turkey. 
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GEBMANY  against  BELGIUM. 

UJtimatum  to  Belgium,  <B  August,  1911^.    , 

[Belgian   Gray  Book,  No.  20.] 
Note  lyesented  on  2  August,  at  7  p.  m.,  by  Herr  von  Below  Saleske,  German 
Minister  at  Brussels,  to  Monsieur  Davignon,  Belgian  Minister  for  Foreign 
Affairs. 

Imperial  German  Legation  in  Belgium, 

Brussels,  ^  August,  1911^. 
(Very  confidential.) 

Reliable  information  has  been  received  by  the  German  Government 
to  the  effect  that  French  forces  intend  to  march  on  the  line  of  the 
Meuse  by  Givet.and  Namur.  This  information  leaves  no  doubt  as  to 
the  intention  of  France  to  march  through  Belgian  territory  against 
Germany. 

The  German  Government  can  not  but  fear  that  Belgium,  in  spite 
of  the  utmost  good  will,  will  be  unable,  without  assistance,  to  repel 
so  considerable  a  French  invasion  with  sufficient  prospect  of  success 
to  afford  an  adequate  guarantee  against  danger  to  Germany.  It  is 
essential  for  the  self-defense  of  Germany  that  she  should  anticipate 
any  such  hostile  attack.  The  German  Government  would,  however, 
feel  the  deepest  regret  if  Belgium  regarded  as  an  act  of  hostility 
against  herself  the  fact  that  the  measures  of  Germany's  opponents 
force  Germany,  for  her  own  protection,  to  enter  Belgian  territory. 

1  Exequaturs  were  withdrawn  from  Turkish  consuls  on  6  November  (Journ.  Off ,  Nov 
7,  1914)  : 

The  President  of  the  French  Republic,  on  the  report  of  the  minister  of  foreign  affairs 

Decrees: 

Article  1.  By  reason  of  the  state  of  war  between  France  and  Turkey,  the  exequaturs 
accorded  to  the  Ottoman  consul  general,  consuls  and  consular  agents  in  France  and  In 
the  colonies  and  protectorates  are  withdrawn. 

Akt.  2.  The  minister  of  foreign  affairs  is  charged  with  the  execution  of  the  present 
decree. 

Done  at  Bordeaux,  the  6th  November,  1914. 

R.     POINCARJI. 

By  the  President  of  the  Eepubllc. 
DelcassA, 

The  Minister  of  Foreign  Affcurs. 
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In  order  to  exclude  any  possibility  of  misunderstanding  the  Ger- 
man Government  make  the  following  declaration : 

1.  Germany  has  in  view  no  act  of  hostility  against  Belgium.  In 
the  event  of  Belgium  being  prepared  in  the  coming  war  to  maintain 
an  attitude  of  friendly  neutrality  toward  Germany  the  German  Gov- 
ornment  bind  themselves,  at  the  conclusion,  of  peace,  to  guarantee  the 
possessions  and  independence  of  the  Belgian  Kingdom  in  full. 

2.  Germany  undertakes,  under  the  above-mentioned  conditions,  to 
evacuate  Belgian  territory  on  the  conclusion  of  peace. 

3.  If  Belgium  adopts  a  friendly  attitude,  Germany  is  prepared,  in 
cooperation  with  the  Belgian  authorities,  to  purchase  ail  necessaries 
for  her  troops  against  a  cash  payment,  and  to  pay  an  indemnity  for 
any  damage  that  may  have  been  caused  by  German  troops. 

4.  Should  Belgium  oppose  the  German  troops,  and  in  particular 
should  she  throw  difficulties  in  the  way  of  their  march  by  a  resist- 
ance of  the  fortresses  on  the  Meuse,  or  by  destroying  railways,  roads, 
tunnels,  or  other  similar  works,  Germany  will,  to  her  regret,  be 
compelled  to  consider  Belgium  as  an  enemy. 

In  this  event  Germany  can  undertake  no  obligations  toward  Bel- 
gium, but  the  eventual  adjustment  of  the  relations  between  the  two 
States  must  be  left  to  the  decision  of  arms. 

The  German  Government,  however,  entertain  the  distinct  hope  that 
this  eventuality  will  not  occur,  and  that  the  Belgian  Government  will 
know  how  to  take  the  necessary  measures  to  prevent  the  occurrence 
of  incidents  such  as  those  mentioned.  In  this  case  the  friendly  ties 
which  bind  the  two  neighboring  States  will  grow  stronger  and  more 
enduring. 

Declaration  concerning  use  of  force  in  Belgium^  ^  August,  1911^. 

[Belgian  Gray  Book,  No.  27.] 

Herr  von  Below  Saleske,  German  Minister,  to  Monsieur  Davignon,  Belgian 
Minister  for  Foreign  Affairs. 

(The  original  is  in  French.) 

Brussels,  Jf.  August,  1911^  (6  a.  in.). 
Sir  :  In  accordance  with  my  instructions  I  have  the  honor  to  inform 
your  excellency  that  in  consequence  of  the  refusal  of  the  Belgian 
Government  to  entertain  the  well-intentioned  proposals  made  to  them 
by  the  German  Government  the  latter,  to  their  deep  regret,  find  them- 
selves compelled  to  take — if  necessary  by  force  of  arms — those  meas- 
ures of  defense  already  foreshadowed  as  indispensable  in  view  of  the 
menace  of  France. 

Von  Below. 
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GERMANY  against  rUANCE. 

TJltimatum  to  France,  31  July,  WlJf.. 

[German  White  Book,  Annex  25.] 

Telegram   of   the   Imperial   German    Chancellor   to   the   Imperial    German 

Ambassador  in  Paris. 

31  July,  191k. 
Important ! 

In  spite  of  our  still  pending  mediatory  action,  and  although  we 
ourselves  have  adopted  no  steps  toward  mobilization,  Kussia  has 
mobilized  her  entire  army  and  navy,  which  means  mobilization 
against  us  also.  Thereupon  we  declared  the  existence  of  a  threat-  ■ 
ening  danger  of  war,  which  must  be  followed  by  mobilization,  unless 
Eussia  within  12  hours  ceases  all  warlike  steps  against  us  and  Austria. 
Mobilization  inevitably  means  war.  Kindly  ask  the  French  Govern- 
ment whether  it  will  remain  neutral  in  a  Kussian-German  war. 
Answer  must  come  within  18  hours.  Wire  at  once  hour  that  inquiry 
is  made.     Act  with  the  greatest  possible  dispatch. 

Declaration  of  war  against  France,  S.lfB  f.  m.,  3  August,  IQIJ^.. 

[French  Yellow  Book,  Ko.  147.] 

Letter  handed  by  the  German  Ambassador  to  III.  Bene  Viviani,  President 
of  the  Council,  Minister  for  Foreign  Affairs,  during  his  farewell  audience, 
3  August,  1914,  at  6.45  p.  m. 

M.  LE  President  :  The  German  administrative  and  military  author- 
ities have  established  a  certain  number  of  flagrantly  hostile  acts  com- 
mitted on  German  territory  by  French  military  aviators.  Several  of 
these  have  openly  violated  the  neutrality  of  Belgium  by  flying  over  the 
territory  of  that  country ;  one  has  attempted  to  destroy  buildings  near 
Wesel;  others  have  been  seen  in  the  district  of  the  Eifel;  one  has 
thrown  bombs  on  the  railway  near  Carlsruhe  and  Nuremberg. 

I  am  instructed,  and  I  have  the  honor  to  inform  your  excellency, 
that  in  the  presence  of  these  acts  of  aggression  the  German  Empire 
considers  itself  in  a  state  of  war  with  France  in  consequence  of  the 
acts  of  this  latter  power. 

At  the  same  time  I  have  the  honor  to  bring  to  the  knowledge  of 
your  excellency  that  the  German  authorities  will  detain  French  mer- 
cantile vessels  in  German  ports,  but  they  will  release  them  if  within 
48  hours  they  are  assured  of  complete  reciprocity. 

My  diplomatic  mission  having  thus  come  to  an  end,  it  only  remains 
for  me  to  request  your  excellency*  to  be  good  enough  to  furnish  me 
with  my  passports  and  to  take  the  steps  you  consider  suitable  to 
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assure  my  return  to  Germanj'  with  the  staff  of  the  embassy,  as  well  as 
with  the  staff  of  the  Bavarian  legation  and  of  the  German  consulate 
general  in  Paris. 

Be  good  enough,  M.  le  President,  to  receive  the  assurances  of  my 
■deepest  respect. 

SCHOEN. 
GERMANY  against  PORTUGAL. 

Declaration  of  war  againfit  Portugal,  6  p.  m.,  9  March,  1916. 

[Eevue  GtoSrale  de  Droit  International  Public,   Documents,   23:171.] 

Since  the  outbreak  of  the  war  the  Portuguese  Government,  by 
actions  which  are  in  conflict  with  her  neutrality,  has  supported 
'  the  enemies  of  the  German  Empire.  The  British  troops  have  been 
allowed  four  times  to  march  through  Mozambique.  The  coaling  of 
German  ships  was  forbidden.  The  extensive  sojourn  of  British 
war  vessels  in  Portuguese  ports,  which  is  also  in  conflict  with  the 
laws  of  neutrality,  was  allowed;  Great  Britain  was  also  permitted 
to  use  Madeira  as  a  point  (Tappui  for  her  fleet.  Guns  and  materials 
of  war  were  sold  to  Entente  Powers,  and  even  a  destroyer  was  sold 
to  Great  Britain. 

German  cables  were  interrupted,  the  archives  of  the  imperial 
vice  consul  in  Mossamedes  were  seized,  and  expeditions  sent  to  Africa 
were  described  as  directed  against  Germany.  At  the  frontier  of 
German  Southwest  Africa  and  Angola  the  German  district  com- 
mander and  two  officers  and  men  were  tricked  into  visiting  Naulila, 
and  on  19  October,  1915,  were  declared  to  be  under  arrest.  When 
they  tried  to  escape  arrest,  they  were  shot  at  and  forcibly  taken 
prisoners. 

During  the  course  of  the  war  the  Portuguese  press  and  Parlia- 
ment have  been  more  or  less  openly  encouraged  by  the  Portuguese 
Government  to  indulge  in  gross  insults  to  the  German  people.  We 
repeatedly  protested  against  these  incidents  in  every  individual 
case,  and  made  most  serious  representations.  We  held  the  Portu- 
guese Government  responsible  for  all  consequences,  but  no  remedy 
was  a'fforded  us. 

The  Imperial  Government,  in  forbearing  appreciation  of  Portu- 
gal's difficult  position,  has  hitherto  avoided  taking  more  serious 
steps  in  connection  with  the  attitude  of  the  Portuguese  Government. 
On  23  February  the  German  vessels  in  Portuguese  ports  were  seized 
and  occupied  by  the  military.  On  our  protest,  the  Portuguese  Gov- 
ernment declined  to  go  back  from  these  forcible  measures,  and  tried 
to  justify  them  by  illegal  {gesetzwidrig)  interpretations  of  existing 
treaties.  These  interpretations  appeared  to  the  German  Govern- 
ment to  be  empty  evasions.    It  is  a  fact  that  the  Portuguese  Govern- 
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ment  seized  a  number  of  German  vessels  out  of  proportion  to  what 
was  necessary  for  meeting  the  shortage  of  Portugal's  tonnage,  and 
that  the  Government  did  not  attempt  even  once  to  come  to  an  under- 
standing with  the  German  shipowners  either  directly  or  through  the 
mediation  of  the  German  Government.  The  whole  procedure  of 
the  Portuguese  Government,  therefore, 'represents  a  serious  violation 
of  existing  laws  and  treaties. 

The  Portuguese  Government  by  this  procedure  openly  showed 
that  it  regards  itself  as  the  vassal  of  Great  Britain,  which  subordi- 
nates all  other  considerations  to  British  interests  and  wishes.  Fur- 
thermore, the  Portuguese  Government  effected  the  seizure  of  the 
vessels  in  a  manner  in  which  the  intention  to  provoke  Germany  can 
not  fail  to  be  seen ;  the  German  flag  was  hauled  down  in  the  German 
vessels,  and  the  Portuguese  flag  with  a  war  pennon  was  hoisted, 
and  the  flagship  of  the  admiral  fired  a  salute. 

The  Imperial  Government  sees  itself  obliged  to  draw  the  neces- 
sary conclusions  from  the  attitude  of  the  Portuguese  Government. 
It  regards  itself  from  now  on  in  a  state  of  war  with  the  Portu- 
guese Government. 

GERMANY  against  EOUMANIA. 

Statement  of  declaration  of  war  against  Rowmania,  28  August,  1916. 

[Revue    GSnSrale   <Je   Droit   International    Public,    Documents,    23 :  199 ;    London    Times, 

29  Aug.,  1916,  p.  7,  e.] 

After  Roumania,  as  already  reported,  disgracefully  broke  treaties 
concluded  with  Austria-Hungary  and  Germany,  she  declared  war 
Sunday  against  our  ally.  The  Imperial  German  minister  to  Eou- 
mania  has  received  instructions  to  request  his  passports  and  to 
declare  to  the  Roumanian  Government  that  Germany  now  likewise 
considers  herself  at  war  with  Roumania. 

GERMANY  against  RUSSIA. 

Ultimatum,  to  Russia,  31  July,  lOH. 

[German  White  Book,  Annex  24.] 

Telegram  cf  the  Imperial  German  Chancellor  to  the  Imperial  German  Am- 
bassador in  St.  Petersburg. 

31  July,  19U. 
Important ! 

In  spite  of  still  pending  mediatory  negotiations,  and  although  we 

ourselves  have  up  to  the  present  moment  taken  no  measures  for 

mobilization,  Russia  has  mobilized  her  entire  army  and  navy;  in 

other  words,  mobilized  against  us  also.     By  these  Russian  meas- 
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ures  we  have  been  obliged,  for  the  safeguarding  of  the  Empire,  to 
announce  that  danger  of  war  threatens  us,  which  does  not  yet  mean 
mobilization.  Mobilization,  however,  must  follow  unless  Kussia 
ceases  within  twelve  hours  all  warlike  measures  against  us  and 
Austria-Hungary  and  gives  us  definite  assurance  thereof.  Kindly 
communicate  this  at  once  to  M.  Sazonof  and  wire  hour  of  its  com- 
munication to  him. 

Declaration  of  war  against  Russia,  7.10  p.  m.,  1  August,  191 J,^ 

[German  White  Book,  Annex  26.     See  also  Russian  Orange  Paper,  No.  76.] 

Telegram  of  the  Imperial  German  Chancellor  to  the  Imperial  German  Am- 
bassador in  St.  Petersburg. 

1  August,  19H,  12M  p.  m. 

Important ! 

In  case  the  Russian  Government  gives  no  satisfactory  answer  to 
our  demand,  will  your  excellency,  at  5  o'clock  this  afternoon  (cen- 
tral European  time),  kindly  hand  to  it  the  following  declaration: 

The  Imperial  Government  has  endeavored  from  the  beginning  of  the  crisis 
to  bring  it  to  a  peaceful  solution.  In  accordance  with  a  wish  expressed  to  him 
by  His  Majesty  the  Emperor  of  Russia,  His  Majesty  the  Emperor  of  Germany, 
in  cooperation  with  England,  applied  himself  to  the  accomplishment  of  a 
mediating  r61e  toward  the  cabinets  of  Vienna  and  St.  Petersburg,  when  Kussia, 
without  awaiting  the  outcome,  proceeded  to  mobilize  her  entire  land  and  naval 
forces. 

Following  this  threatening  measure,  occasioned  by  no  military  preparation 
on  the  part  of  Germany,  the  German  Empire  found  itself  confronted  by  a 
serious  and  imminent  peril.  If  the  Imperial  Government  had  failed  to  meet 
this  peril,  it  would  have  jeopardized  the  safety  and  even  the  existence  of  Ger- 
many. Consequently,  the  German  Government  was  obliged  to  address  the 
Government  of  the  Emperor  of  all  the  Russias  and  insist  upon  the  cessation 
of  all  these  military  measures.  Russia  having  refused  to  accede  to  this  demand, 
and  having  manifested  by  this  refusal  that  her  acts  were  directed  against 
Germany,  I  have  the  honor,  by  order  of  my  Government,  to  malje  known  to 
your  excellency  the  following: 

His  Majesty  the  Emperor,,  my  august  Sovereign,  in  the  name  of  the  Empire, 
takes  up  the  defiance,  and  considers  himself  in  a  state  of  war  against  Russia. 

I  urgently  ask  that  you  wire  the  hour  of  arrival  of  these  instruc- 
tions, and  of  their  carrying  out,  according  to  Russian  time. 

Kindly  ask  for  your  passports  and  hand  over  protection  and  busi- 
ness to  the  American  embassy. 

1  Note  handed  In  by  the  ambassador  of  Germany  at  St.  Petersburg  on  19  July  (1  Aug.), 
1914,  at  10  minutes  past  7  in  the  evening.     (Russian  Orange  Paper,  No.  76.) 
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GREAT  BRITAIN. 

GREAT  BRITAIN  against  AUSTRIA-HUNGARY. 

Declaration  of  war  against  Austria-Hungary,  12  p.  m.,  12  August, 

1914. 

[Austro-Hungarian  Red  Book,  LXV.] 

Count  MensdorfE  to  Count  Berolitold. 

[Telegram.] 

London,  12  August,  191^. 
I  have  just,  received  from  Sir  Edward  Grey  the  following  com- 
munication : 

By  request  of  the  French  Government,  which  no  longer  is  able  to  communi- 
cate directly  with  your  Government,  I  wish  to  Inform  you  of  the  following : 

After. having  declared  war  on  Serbia  and  having  thus  initiated  hostilities  in 
Europe,  the  Austro-Hungarian  Government  has,  without  any  provocation  on 
the  part  of  the  Government  of  the  French  Republic,  entered  into  a  state  of  war 
with  France. 

1.  After  Germany  had  declared  war  successively  upon  Russia  and  France, 
the  Austro-Hungarian  Government  has  intervened  in  this  conflict  by  declaring 
war  on  Russia,  which  was  already  In  alliance  with  France. 

2.  According  to  manifold  and  reliable  information  Austria  has  sent  troops 
to  the  German  border  under  circumstances  which  constitute  a  direct  menace  to 
France. 

In  view  of  these  facts  the  French  Government  considers  itself  compelled  to 
declare  to  the  Austro-Hungarian  Government  that  it  will  take  all  measures 
necessary  to  meet  the  actions  and  menaces  of  the  latter. 

Sir  Edward  Grey  added-: 

A  rupture  with  France  having  been  brought  about,  the  Government  of  His 
Britannic  Majesty  is  obliged  to  proclaim  a  state  of  war  between  Great  Britain 
and  Austria-Hungary,  to  begin  at  midnight. 

GREAT  BRITAIN  against  BULGARIA. 

Proclamation  of  war  against  Bulgaria,  10  p.  m.,  15  October,  1915. 

[London  Gazette,  16  Oct.,  1915,  pp.  10229,  10257.] 

The  King  of  the  Bulgarians,  an  ally  of  the  Central  Powers,  being 
now  in  a  state  of  war  with  the  King  of  Serbia,  an  ally  of  His  Majesty 
King  George  V,  His  Majesty's  Government  have  notified  the  Swedish 
minister  in  London,  who  is  in  charge  of  Bulgarian  interests  in  this, 
country,  that  a  state  of  war  exists  between  Great  Britain  and  Bul- 
garia as  from  10  p.  m.  to-night. 

Foreign  OrricE,  15  October,  1915. 
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GEEAT  BKITAIN  against  GERMANY. 

Vltimatmn  to  Germany,  Ij.  August,  191k- 

[British  White  Paper,  No.  159.] 

Sir  Edward  Grey  to  Sir  E.   Goschen. 

[Telegraphic] 

Foreign  Office, 
London,  ^  August,  191^. 

We  hear  that  Germany  has  addressed  note  to  Belgian  minister  for 
foreign  affairs  stating  that  the  German  Government  will  be  com- 
pelled to  carry  out,  if  necessary  by  force  of  arms,  the  measures  con- 
sidered indispensable. 

We  are  also  informed  that  Belgian  territory  has  been  violated  at 
Gemmerich. 

In  these  circumstances,  and  in  view  of  the  fact  that  Germany  de- 
clined to  give  the  same  assurance  respecting  Belgium  as  France  gave 
last  week  in  reply  to  our  request  made  simultaneously  at  Berlin  and 
Paris,  we  must  repeat  that  request,  and  ask  that  a  satisfactory  reply 
to  it  and  to  my  telegram  of  this  morning^  be  received  here  by  12 
o'clock  to-night.  If  not,  you  are  instructed  to  ask  for  your  passports, 
and  to  say  that  His  Majesty's  Government  feel  bound  to  take  all 
steps  in  their  power  to  uphold  the  neutrality  of  Belgium  and  the 
observance  of  a  treaty  to  which  Germany  is  as  much  a  party  as 
ourselves. 

>  No,  153. — Sir  Edward  Grey  to  Sir  E.  Goschen. 

[Telegraphic.] 

Foreign   Office,  Loxdox,  k  August,  inu. 

The  King  of  the  Belgians  has  made  an  appeal  to  His  Majesty  the  King  for  diplomatic 
intervention  on  behalf  of  Belgium  in  the  following  terms  : 

"  Remembering  the  numerous  proofs  of  Your  Majesty's  friendship  and  that  of  your 
predecessor,  and  the  friendly  attitude  of  England  in  1870,  and  the  proof  of  friendship 
you  have  just  given  us  again,  I  make  a  supreme  appeal  to  the  diplomatic  intervention  of 
Your  Majesty's  Government  to  safeguard  the  integrity  of  Belgium." 

His  Majesty's  Government  are  also  informed  that  the  German  Government  has  de- 
livered to  the  Belgian  Government  a  note  proposing  friendly  neutrality  entailing  free 
passage  through  Belgian  territory,  and  promising  to  maintain  the  Independence  and 
Integrity  of  the  Kingdom  and  its  possessions  at  the  conclusion  of  peace,  threatening  in 
case  of  refusal  to  treat  Belgium  as  an  enemy.     An  answer  was  requested  within  12  hours. 

We  also  understand  that  Belgium  has  categorically  refused  this  as  a  flagrant  violation 
of  the  law  of  nations. 

His  Majesty's  Government  are  bound  to  protest  against  this  violation  of  «  treaty  to 
which  Germany  is  a  party  in  common  with  themselves,  and  must  request  an  assurance 
that  the  demand  made  upon  Belgium  will  not  be  proceeded  with,  and  that  her  neutrality 
will  be  respected  by  Germany.     Tou  should  ask  for  an  immediate  reply. 
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Proclamation  of  war  against  Germany,  11  f.  m.,  4  August,  191  i..^ 

[London  Times,  5  Aug.,  1918,  p.  6,  a.] 

The  following  statement  was  issued  from  the  Foreign  Office  at 
12.15  this  morning  (5  Aug.)  : 

Owing  to  the  summary  rejection  by  the  German  Government  of 
the  request  made  by  His  Majesty's  Government  for  assurances  thai, 
the  neutrality  of  Belgium  will  be  respected,  His  Majesty's  ambassa- 
dor at  Berlin  has  received  his  passports  and  His  Majesty's  Govern- 
ment have  declared  to  the  German  Government  that  a  state  of  war 
exists  between  Great  Britain  and  Germany  as  from  11  p.  m.  on 
4  August. 

GREAT  BRITAIN  against  TTJBKEY. 

Proclamation  of  state  of  -war  irifh  Turkey,  5  November,  1914- 

[London  Gazette,  5  Nov.,  1014,  pp.  8997,  9011 ;  Manual  of  Emergency  Legislation,  Supp. 

Xo.  2,  p.  1.] 

Owing  to  hostile  acts  committed  by  Turkish  forces  under  German 
officers,  a  state  of  war  exists  between  Great  Britain  and  Turkey  as 
from  to-day. 

FoREiGx  Office,  5  Novertiber,  Wll^.. 
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GREECE  against  BULGARIA. 

Declaration  of  war  of  Provisional  Government  against  Germany  and 
Bulgaria,  23  November,  1916. 

[International  Law  Documents,  Naval  War  College,  1917  :  159.] 

There  is  no  country  in  existence  which,  in  its  desire  for  peace,  has 
done  more  than  Greece  in  the  course  of  the  present  war  to  repress  its 
feelings,  even  to  the  extent  of  forgetting  its  aspirations,  or  shown  so 
much  patience  toward  rivals  who  have  sought  to  benefit  by  the  ruin 
of  its  interests.  The  spectacle  of  Belgium,  a  little  country  like 
Greece,  being  made  the  victim  of  a  most  insolent  violation  of  solemn 
treaties,  and  the  fact  that  that  violation  was  the  basis  of  the  war, 
inclined  Greece  from  the  very  first  to  take  part  in  this  war  of  nations. 
But  in  the  interest  of  Serbia  and  in  that  of  the  Greek  cause  generally, 
Greece  deemed  it  a  duty  to  decide  in  favor  of  neutrality.  Profiting 
by  past  experience  of  Bulgarian  duplicity,  however,  and  having  from 
an  early  period  reasons  to  suspect  that  treacherous  designs  were  being 
entertained,  Greece  at  the  same  time  kept  her  forces  absolutely  in 
reserve  in  case  her  efforts  should  not  succeed  in  preventing  a  Bul- 

lA  notiflcation  of  similar  effect  was  published  in  the  London  Gazette,  7  .Vug..  1914, 
pp.  6161,  6181,  and  in  the  Manual  of  Emergency  Legislation,  page  1. 
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garian  aggressioft,  with  a  view  to  going  to  the  assistance  of  her  heroic 
Serbian  ally. 

When  this  eventuality  actually  occurred,  Greece,  which  at  that  time 
was  still  controlled  by  her  legal  Government,  was  ready  loyally  to 
fulfill  the  obligations  of  the  alliance.  But  she  was  deterred  by  the 
pernicious  effects  of  a  disgraceful  campaign  which  had  long  been 
undertaken  against  the  moral  unity  of  the  country.  As  early  as 
February,  1915,  the  Liberal  Cabinet  then  in  power,  strong  in  the 
almost  unanimous  support  of  the  representatives  of  the  people,  de- 
cided in  principle  to  secure  at  once  by  means  of  war  the  fullest  aspira- 
tions of  Hellenism,  and  to  cooperate  with  the  protecting  powers  in 
the  Dardanelles  expedition.  The  agents  of  German  propaganda  suc- 
ceeded in  preventing  this  by  bringing  about  between  the  Crown  and 
the  responsible  Government  a  sudden  conflict,  which,  according  to 
the  constitutional  laws  confirmed  by  parliamentarj'  traditions,  ap- 
peared to  be  out  of  the  question.  Surprised  by  this  unforeseen  crisis, 
the  Greek  people  deferred  manifesting  their  opinion  until  the  general 
election  of  31  May,  1915,  when  they  again  expressed  their  confidence 
in  the  Liberal  Party,  which  was  ready,  the  moment  Bulgarian  aggres- 
sion manifested  itself,  to  lead  the  country  in  the  path  of  honor  and 
glory. 

But  the  pro-German  party,  emboldened  by  their  success  in  Feb- 
ruary and  fortified  by  the  encouragement  they  had  received,  were  on 
the  alert.  In  spite  of  the  recent  appeal  to  the  country,  it  was  able 
to  provoke  between  the  Crown  and  the  responsible  Government  a  far 
more  serious  conflict  than  the  preceding  one.  Again  the  people  were 
patient.  If  they  could  no  longer  count  on  their  parliamentary  insti- 
tutions, they  thought  that  their  rulers,  who  were  unconscious  dupes 
of  German  perfidy,  would  be  compelled  sooner  or  later  by  the  logic 
of  events  to  recognize  their  mistake  and  to  attempt  to  safeguard  the 
already  compromised  interests  of  the  country. 

Alas !  this  hope  was  vain.  For  a  whole  year  they  were  condemned 
to  drink  deeper  and  deeper  of  the  cup  of  national  humiliation.  By 
means  of  a  measure  of  demobilization  their  army  was  reduced  to  inac- 
tivity. Heroic  Serbia  was  invaded  by  our  hereditary  enemy,  Bul- 
garia, whose  forces  were  stationed  in  a  menacing  way  on  our  frontier, 
and  soon  afterwards,  in  spite  of  the  promises  given,  they  seized  a 
portion  of  our  territory,  which  the  criminal  policy  of  the  Greek 
Government  basely  delivered  over  to  them,  together  with  some  of  our 
forts  and  war  material  and  an  entire  army. 

Meanwhile  another  enemy  of  our  race,  Germany,  has  been  carrying 
on,  by  means  of  a  swarm  of  official  and  secret  agents,  the  work  of 
degradation  by  means  of  which  she  reckoned  on  depriving  the  country 
of  its  fleet  and  preparing  it  for  the  loss  of  its  political  liberties  and 
national  independence.    Happily,  before  succumbing  to  the  repeated 
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efforts  of  its  enemies  from  without  and  within,  the  Greek  people  took 
courage  and,  in  a  supreme  demonstration  of  the  national  conscience, 
resolved  not  to  allow  themselves  to  become  enslaved. 

Being  unable  to  break  the  shackles  of  force  and  corruption,  which 
precluded  all  national  initiative  within  the  limits  of  the  established 
institutions,  the  more  determined  of  the  patriots  fled  and  joined  the 
populations  which,  far  from  the  center,  preserve  more  liberty  of 
opinion  and  action.  These  patriots  undertook  to  utilize  the  living 
forces  of  Hellenism  in  order  to  form  an  army  destined  to  liberate 
the  occupied  parts  of  the  national  territory  and,  while  rehabilitating 
the  compromised  national  honor,  to  show  that  Hellenism  was  still 
alive  to  its  duties  and  its  destinies.  The  civilized  world  has  given  a 
sympathetic  welcome  to  this  revolt  of  the  Greek  soul. 

The  Government  established  at  Saloniki,  recognized  as  a  power  de 
facto,  set  resolutely  about  its  task,  and,  with  the  material  and  moral 
aid  of  the  protecting  powers,  Greece  began  the  realization  of  her 
military  plan.  At  a  moment  when  the  first  units  of  her  army  which 
have  been  sent  to  the  front  are  about  to  enter  into  a  contest  with 
the  enemies  of  Hellenism,  the  Provisional  Government  thinks  it  right 
to  bring  to  the  knowledge  of  the  belligerent  States,  of  which  it  has 
become  the  ally,  and  of  the  neutral  States,  whose  sympathy  it  desires, 
the  fact  that  from  this  day  it  considers  itself  in  a  state  of  war  with 
Bulgaria  for  having  attacked  Serbia,  Greece's  ally,  and  invaded,  in 
spite  of  her  promises,  the  national  territory ;  and  with  Germany  for 
having  incited  and  aided  Bulgaria  to  fight  against  Serbia,  and  to 
act  against  Greece;  for  having  violated  the  guarantees  she  gave  to 
the  Greek  Government  with  regard  to  the  towns  of  Seres,  Drama,  and 
Kavalla ;  for  having  extended  to  Greek  maritime  commerce  in  Greek 
territorial  waters,  without  plausible  reason  or  previous  warning,  the 
criminal  attempts  of  submarines,  and  for  having  cynically  declared 
that  she  intended  to  persevere  in  these  acts  of  destruction  of  defense- 
less vessels  and  the  cowardly  murder  of  innocent  passengers;  and 
for  having,  finally,  undertaken  to  demoralize,  humiliate,  and  divide 
the  Greek  people  to  the  detriment  of  their  honor  and  their  national 
interests. 

Not  being  able  to  send  a  direct  notification  of  the  present  declara- 
tion of  war  to  the  Governments  of  the  Kingdom  of  Bulgaria  and  the 
German  Empire,  the  Provisional  Government  asks  the  allied  Gov- 
ernments to  be  good  enough  to  communicate  it  to  them  in  its  name 
by  any  means  at  their  disposal. 
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Notification  of  declaration  of  state  of  war  of  the  Government  of 
Alexander  with  Bulgaria,  2  July,  1917. 

[Telegram  to  the  Department  of  State  from  Athens.] 

372. 

2  July,  12  noon. 
Secrktaet  or  State, 

Washington,  D.  C. 
Minister  of  Foreign  Affairs  informs  me  Greece  at  war  Germany, 
Bulgaria.    Relations  broken  off  other  Central  Powers. 

Droppers. 
GREECE  against  GERMANY. 

[See  the  note  of  the  Provisional  Government  declaring  war  against  Germany 
and  Bulgaria,  23  November,  1916,  and  the  notification  of  a  state  of  war  of  the 
Government  of  Alexander  with  Germany  and  Bulgaria,  2  July,  1917,  cited 
above.] 
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GUATEMALA  against  GERMANY. 

Decree  declaring  war  against  Germamy,  20  April,  1918. 

[Archives  of  the  Department  of  State.] 

Decree  No.  976. 

The  National  Leg'islative  Assembly  of  tlie  Republic  of  Guatemala. 

Considering : 

That  on  27  April  last  Guatemala  broke  its  diplomatic  relations 
with  the  Imperial  German  Government  for  the  reasons  set  forth  in 
Decree  No.  727  of  the  executive  power  and  approved  by  Decree 
No.  966  of  the  legislative  power ; 

That  relations  being  once  broken,  and  having  been  considered  in 
detail,  those  deeds  and  circumstances  which  have  followed  as  a  con- 
sequence of  that  preliminary  step,  the  time  has  arrived  for  establish- 
ing the  international  attitude  of  Guatemala  in  the  conflict  of  nations ; 

That,  on  the  other  hand,  the  continental  solidarity,  the  geographical 
position  of  the  country,  and  the  ties,  historical  and  of  international 
order,  existing  between  the  United  States  and  Guatemala  indicate 
to  the  latter  its  line  of  conduct  in  the  present  case : 

Therefore,  decrees: 

Article  1.  In  the  present  international  conflict  Guatemala  assumes 
the  same  belligerent  attitude  as  the  United  States  toward  the  German 
Empire. 

Art.  2.  For  the  purposes  of  the  fifteenth  clause  of  the  fifty-fourth 
article  of  the  constitutive  law  of  the  Republic,  by  virtue  of  which  the 
foregoing  declaration  is  made,  the  Executive  is  authorized  to  pro- 
ceed in  conformity  with  the  needs  of  the  situation  in  complying  with 
the  present  decree. 
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It  now  passes  to  the  Executive  for  publicaition  and  fulfillment. 
Done  in  the  chamber  of  the  sessions  of  the  National  Legislative 
Assembly  in  Guatemala  on  the  twentieth  day  of  April  of  the  year 
one  thousand  nine  hundred  and  eighteen. 

(s.)  Artueo  Ubico,  Vresiderit. 

(s.)  Manuel  Ma.  Giron, 

Secretary. 

(s.)  Maximo  Soto  Hall, 

Secretary. 
Palace  of  the  Executive  Power,  2S  April.,  1918. 
Let  it  be  published  and  enacted. 

(s.)  Manuel  Estrada  C. 

(s.)  Luis  Toledo  Heerarte, 

The  Secretary  of  State  for  the  Department  of  Foreign  Affairs. 
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HAITI  against  GERMANY. 

Notification  of  declaration  of  war  against  Germany,  12  July,  1918. 

[Telegram  received  by  the  Department  of  State,  12  July,  1918.] 

The  Council  of  State,  acting  upon  message  of  the  President,  has 
just  unanimously  authorized  him  to  declare  Haiti  in  a  state  of  war 
with  Germany. 

HONDURAS. 

HONDURAS  against  GERMANY. 

Notification  of  declaration  of  war  against  Germany,  19  July,  1918. 

[Telegram  receired  by  the  Department  of  State.] 

19  July,  6  p.  m. 
Segretart  or  State, 

Washington,  D.  G. 
Honduras  declared  war  against  Germany  to-day. 

Curtis. 
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ITALY  against  AUSTRIA-HUNGARY. 

Declaration  of  roar  against  Austria- Hungary,  23  May,  1915. 

[2nrl  Austro-Hungarian  Red  Book,  No.  204  1 

Baron  Burian  to  Baron  Macchio. 

[Telegram.] 

Vienna,  23  May,  1915. 
The  Duke  of  Avarna  this  afternoon  handed  to  me  the  following 
declaration  of  war : 
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In  compliance  with  'the  orders  of  his  noble  sovereign  the  King, 
the  undersigned  Eoyal  Italian  ambassador  has  the  honor  to  com- 
municate the  following  to  his  excellency  the  Austro-Hungarian 
minister  of  foreign  affairs : 

On  the  4th  of  this  month  the  Austro-Hungarian  Government  was  informed 
of  the  grave  reasons  for  which  Italy,  confident  of  being  in  the  right,  declared 
that  her  alliance  with  Austria-Hungary  was  null  and  void,  and  without  effect 
in  future,  since  this  alliance  has  been  violated  by  the  Austro-Hungarian  Gov- 
ernment, and  that  Italy  resumed  her  full  freedom  of  action.  Fully  determined 
to  protect  Italian  rights  and  interests  with  all  the  means  at  its  disposal,  the 
Italian  Government  can  not  evade  its  duty  to  take  such  measures  as  events 
may  impose  upon  it  against  all  present  and  future  menaces  to  the  fulfillment 
of  Italy's  national  aspirations.  His  Majesty  the  King  declares  that  from  to- 
morrow he  win  consider  himself  in  a  state  of  war  with  Austria-Hungary. 

The  undersigned  has  the  honor  at  the  same  time  to  inform  his 
excellency  the  minister  of  foreign  affairs  that  to-day  the  Austro- 
Hungarian  ambassador  in  Kome  will  receive  his  passports,  and  he 
would  be  grateful  if  his  excellency  would  hand  him  likewise  his  own 
passports. 

Notification  of  war  with  Austria^Hungary,  23  May,  1915. 

[Italian  Green  Book,  No.  77,  Annex  2  ;  Journal  Offlciel,  27  May,  1915,  p.  3335.] 

Note  of  Baron  Sonnino,  Italian  Foreign  Minister. 

[Communicated  to   Italian   representatives   abroad   and   to   foreign   Governments   on   23 

May,  1915.] 

EoME,  23  May,  1915. 

A  clear  proof  of  the  eminently  conservative  and  defensive  char- 
acter of  the  Triple  Alliance  is  to  be  found  in  the  letter  and  spirit  of 
the  treaty,  and  in  the  policy  clearly  manifested  and  confirmed  by 
the  official  acts  of  the  ministers  who  created  the  alliance  and  who 
were  responsible  for  its  renewals. 

Italian  policy  has  ever  been  inspired  with  the  ideals  of  peace. 
Austria-Hungary,  in  provoking  a  European  war,  in  refusing  to 
accept  Serbia's  reply  which  gave  Austria-Hungary  all  the  satis- 
faction which  she  could  legitimately  demand,  in  refusing  to  listen 
to  the  conciliatory  proposals  which  Italy  had  made  in  conjunction 
with  other  powers  in  order  to  preserve  Europe  from  an  immense 
conflict,  which  would  drench  it  in  blood  and  pile  up  ruins  on  a 
scale  hitherto  unknown  and  undreamed  of — Austria-Hungary  tore 
up  with  her  own  hands  the  treaty  of  alliance  with  Italy,  which, 
so  long  as  it  was  loyally  interpreted  other  than  as  an  instrument 
of  aggression  against  others,  had  been  a  valuable  factor  in  eliminat- 
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ing  and  settling  disputes,  and  in  securing  for  many  years  to  come  the 
inestimable  benefits  of  peace. 

The  first  article  of  the  treaty  reaffirmed  the  logical  and  general 
principle  of  every  treaty  of  alliance,  namely,  the  obligation  to 
exchange  views  on  political  and  economic  questions  of  a  general 
nature  which  might  arise.  It  followed  that  neither  contracting 
party  was  at  liberty  to  undertake,  without  previous  mutual  agree- 
ment, action  by  which  the  other  contracting  parties  might  incur 
any  obligation  under  the  treaty  of  alliance,  and  in  any  way  affect 
their  most  important  interests.  Austria-Hungary,  by  sending  her 
note  of  23  July,  1914,  to  Serbia  without  previously  consulting  Italy 
failed  in  this  duty;  Austria-Hungary  thus  violated  unquestionably 
one  of  the  fundamental  clauses  of  the  treaty.  Austria-Hungary  was 
all  the  more  under  the  obligation  to  consult  Italy  first,  inasmuch 
as  her  uncompromising  action  against  Serbia  had  created  a  situation 
directly  tending  to  provoke  a  European  war,  and  as  early  as  the  be- 
ginning of  July,  1914,  the  Eoyal  Government,  who  were  anxious  in 
regard  to  the  way  things  were  shaping  at  Vienna,  had  repeatedly 
counseled  moderation  and  had  warned  the  Imperial  and  Eoyal  Gov- 
ernment of  the  possible  danger  of  a  general  European  crisis. 

The  action  taken  by  Austria-Hungary  against  Serbia  was,  more- 
over, directly  in  opposition  to  Italian  general  political  and  eco- 
nomic interests  in  the  Balkan  Peninsula.  It  is  not  possible  that 
Austria  could  have  thought  that  Italy  would  remain  indifferent  to 
any  diminution  of  Serbian  independence.  Our  warnings  had  not 
been  lacking  on  this  point.  For  many  years  Italy  had  from  time  to 
time  warned  Austria,  in  friendly  but  unequivocal  terms,  that  she 
considered  the  independence  of  Serbia  an  essential  factor  in  the 
balance  of  power  in  the  Balkans,  which  Italy  herself  could  never 
allow  to  be  disturbed  to  her  detriment.  And  this  spirit  was  not  only 
expressed  in  the  private  conversations  of  her  diplomats,  but  her 
statesmen  proclaimed  it  loudly  and  publicly  in  her  Parliament. 

When,  in  delivering  an  ultimatum  to  Serbia,  Austria  not  only 
failed — in  defiance  of  all  custom — to  consult  us  beforehand,  but  used 
every  effort  to  conceal  it  from  us,  so  that  we  only  heard  of  it  simul- 
taneously with  the  public  through  the  telegraphic  agencies  before  we 
were  informed  diplomatically,  she  not  only  placed  herself  outside 
the  alliance  with  Italy  but  showed  herself  an  enemy  of  Italian 
interests. 

It  became  clear  to  the  Eoyal  Government,  from  trustworthy  infor- 
mation in  their  possession,  that  the  whole  trend  of  Austro-Hungar- 
ian  action  in  the  Balkans  would  lead  to  a  very  serious  impairment  of 
the  political  and  economic  position  of  Italy,  because  it  aimed  directly 
or  indirectly  at  the  subjugation  of  Serbia,  the  political  and  territorial 
isolation  of  Montenegro,  and  the  isolation  of  Eoumania  and  the 
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diminution  of  her  political  importance.  This  impairment  of  Italy  s 
position  in  the  Balkans  would  have  been  brought  about  even  if  Aus- 
tria-Hungary had  had  no  idea  of  territorial  aggrandizement.  It  is 
sufficient  to  remark  that  the  Austro-Hungarian  Government  were 
under  an  express  obligation  to  take  Italy  into  consultation  by  virtue 
of  a  special  article  of  the  treaty  of  ^e  Triple  Alliance,  which  estab- 
lished the  bond  of  a  defensive  agreement  and  the  right  to  compensa- 
tion among  the  allies  in  the  case  of  the  temporary  or  permanent 
occupation  of  any  part  of  the  Balkans.  The  Koyal  Government 
began  conversations  on  the  subject  with  the  Imperial  and  Royal 
Government  immediately  at  the  beginning  of  hostile  action  by  Aus- 
tria-Hungary against  Serbia,  receiving,  after  some  reluctance,  an 
adhesion  in  principle. 

Those  conversations  were  begun  immediately  after  23  July,  with  a 
view  to  giving  to  the  treaty,  which  had  been  violated  and  therefore 
annulled  by  the  action  of  Austria-Hungary,  a  new  element  of  life, 
which  could  only  be  effected  by  the  conclusion  of  new  agreements. 

Conversations  were  reopened  on  a  rather  more  definite  basis  in  the 
month  of  December,  191i.  The  royal  ambassador  at  Vienna  then  re- 
ceived instructions  to  inform  Count  Berchtold  that  the  Italian  Gov- 
ernment considered  it  necessary  to  proceed  without  any  delay  to  an 
exchange  of  ideas,  with  a  view  to  negotiating  with  the  Government 
on  concrete  points  in  order  to  clear  up  the  whole  situation  arising  out 
of  the  conflict  provoked  by  Austria-Hungary.  Count  Berchtold  re- 
fused at  first,  on  the  ground  that  he  did  not  think  it  was  necessary, 
in  the  present  circumstances,  to  enter  into  negotiations.  But  in  con- 
sequence of  our  reply,  with  which  the  German  Government  asso- 
ciated themselves.  Count  Berchtold  subsequently  informed  us  that 
he  was  ready  to  enter  into  the  exchange  of  ideas  which  we  had 
proposed. 

We  accordingly  immediately  set  out  the  fundamental  broad  lines 
of  our  point  of  view,  that  is  to  say,  we  declared  that  the  compensation 
that  we  had  in  mind  as  affording  the  basis  of  a  possible  agreement 
must  envisage  territories  now  under  the  domination  of  Austria- 
Hungary. 

The  discussions  continued  from  month  to  month  from  the  begin- 
ning of  December  until  March,  and  it  was  not  until  the  end  of  JMarch 
that  Baron  Burian  made  us  an  offer  of  a  zone  of  territory  extendinj]; 
slightly  to  the  north  of  the  town  of  Trent.  In  return  for  this  cession 
Austria-Hungary  demanded  from  us  in  her  turn  numerous  reciprocal 
engagements,  including  full  and  complete  freedom  of  action  in  the 
Balkans. 

It  should  be  noted  that  the  Austro-Hungarian  Government  did  not 
contemplate  that  the  cession  of  territory  in  the  Trentino  should  be 
effected  immediately,  as  we  had  demanded,  but  only  at  the  end  of  the 
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present  war.  We  replied  that  we  could  not  possibly  accept  the  offer, 
and  we  formulated  the  minimum  concessions  that  would  be  in  any 
way  consistent  both  with  our  national  aspirations  and  with  the  im- 
provement of  our  strategical  position  on  the  Adriatic.  Such  require- 
ments included  a  somewhat  larger  district  of  the  Trentino,  a  new 
district  on  the  Isonzo,  the  special  treatment  of  Trieste,  the  cession  of 
some  islands  of  the  Curzolari  Archipelago,  a  declaration  of  Austria's 
disinterestedness  in  Albania,  and  the  recognition  of  our  possession  of 
Valona  and  the  Dodekanese. 

All  our  requests  met  at  first  with  a  categorical  refusal.  It  was 
only  after  another  month  of  conversations  that  Austria-Hungary  was 
induced  to  increase  the  zone  of  territory  to  be  ceded  in  the  Trentino, 
setting  the  limit  at  Mezzolombardo,  but  excluding  Italian  districts, 
as,  for  instance,  the  whole  side  of  tile  Valley  of  Noce,  the  Val  di  Fassa, 
and  the  Val  di  Ampizzo,  and  leaving  us  a  boundary  which  did  not 
correspond  in  any  way  to  strategical  requirements.  Moreover,  the 
Austrian  Government  firmly  adhered  to  their  refusal  to  make  any 
cession  effective  before  the  end  of  the  war.  The  repeated  refusals  of 
Austria-Hungary  were  explicitly  confirmed  in  a  conversation  between 
Baron  Burian  and  the  royal  ambassador  at  Vienna  on  29  April  last, 
the  upshot  of  which  was  that  the  Austro-Hungarian  Government, 
while  admitting  the  possibility  of  recognizing  to  a  certain  extent  our 
preponderant  interest  at  Valona  and  the  aforesaid  cession  of  terri- 
tory in  the  Trentino,  persisted  in  giving  a  negative  reply  to  almost  all 
our  other  demands,  and  especially  to  those  regarding  the  line  of  the 
Isonzo,  Trieste,  and  the  islands. 

From  the  attitude  adopted  by  Austria-Hungary  from  the  begin- 
ning of  December  to  the  end  of  April  it  became  quite  clear  that 
she  was  merely  trying  to  temporize  without  achieving  any  definite 
results.  In  these  circumstances  Italy  found  herself  face  to  face 
with  the  danger  that  all  her  aspirations,  whether  traditional  or 
ethnical,  and  her  desire  for  security  on  the  Adriatic,  would  be 
lost  forever,  while  on  the  other  hand  the  European  war  menaced 
her  highest  interests  in  other  seas. 

Owing  to  this  fact  it  became  at  once  a  duty  and  a  necessity  for 
Italy  to  recover  the  liberty  of  action  which  was  her  right,  and  to 
seek  to  preserve  her  interests  by  other  means  than  those  employed 
in  the  negotiations  fruitlessly  pursued  for  five  months,  and  by 
other  means  than  through  the  treaty  of  alliance,  which  by  the 
action  of  Austria-Hungary  had  virtually  been  at  an  end  since 
July,  1914. 

It  will  not  be  inappropriate  to  observe  that  once  the  alliance 
had  come  to  an  end  there  was  no  longer  any  reason  for  the  Italian 
people  to  maintain  the  attitude  of  acquiescence  which  had  been  dic- 
tated by  their  sincere  desire  for  peace  nor  to  repress  any  longer— as 
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they  had  so  long  forced  themselves  to  do — the  indignation  caused 
by  the  treatment  to  which  the  Italian  population  in  Austria  was  sub- 
jected. It  is  true  the  treaty  contained  no  formal  provision  for  safe- 
guarding the  Italian  language,  traditions,  or  civilization  in  the  re- 
gions inhabited  by  our  compatriots  in  Austria-Himgary.  But  since 
it  was  sought  to  give  to  the  alliance  an  appearance  of  sincere  peace 
and  harmony,  it  is  obvious  that  there  was  a  moral  obligation  on  the 
part  of  our  ally  to  pay  strict  regard  to  and  scrupulously  to  respect 
the  vital  interests  involved  for  us  in  the  racial  distribution  on  the 
Adriatic  coast. 

As  a  matter  of  fact,  the  constant  policy  of  the  Austro-Hungarian 
Government  aimed  for  many  years  at  the  destruction  of  Italian 
nationality  and  civilization  along  the  coast  of  the  Adriatic.  It 
will  only  be  necessary  to  give  a  few  short  instances  of  facts  and 
tendencies  already  too  well  known  to  everyone:  systematic  substi- 
tution for  officials  of  Italian  nationality  of  officials  of  other  nation- 
alities; the  importation  of  hundreds  of  families  of  different  na- 
tionality; the  creation  at  Trieste  of  cooperative  societies  of  foreign 
workmen;  the  Hohenlohe  decrees  which  aimed  at  excluding  all 
Italian  officials  from  the  public  life  of  Trieste;  the  denationaliza- 
tion of  the  judicial  administration;  the  question  of  the  university, 
which  formed  the  subject  of  diplomatic  negotiations;  the  denation- 
alization of  the  steamship  companies;  the  action  of  the  police  and 
political  trials  tending  to  favor  other  nationalities  at  the  expense 
of  the  Italians;  the  systematic  expulsion  of  Italians,  wholly  im jus- 
tified and  constantly  increasing  in  number. 

The  unchanging  policy  of  the  Imperial  and  Royal  Government 
toward  the  subject  Italian  population  was  not  solely  inspired  by 
internal  motives  due  to  the  existence  of  contending  nationalities 
within  the  Austro-Hungarian  monarchy,  but  appears,  on  the  con- 
trary, to  have  been  caused  in  great  part  by  a  deep-rooted  sentiment 
of  hostility  and  aversion  for  Italy,  which  prevails  in  certain  circles 
which  are  in  close  touch  with  the  Austro-Hungarian  Government, 
and  which  have  a  dominating  influence  on  its  decisions.  From 
among  many  proofs  of  this  which  could  be  cited,  it  may  suffice  to 
mention  that  in  1911,  while  Italy  was  engaged  in  war  with  Turkey 
the  general  staff  at  Vienna  made  preparations  that  grew  more 
and  more  obvious  for  an  attack  upon  us,  and  the  military  party 
made  most  active  attempts  to  win  over  to  its  views  the  other  fac- 
tors responsible  for  the  action  of  the  monarchy. 

At  the  same  time  the  armed  preparations  on  our  frontier  as- 
sumed an  openly  offensive  character.  The  crisis  came  to  a  pacific 
solution,  as  far  as  can  be  judged,  owing  to  the  influence  of  exter- 
nal factors.  But  from  that  time  onward  we  have  remained  under 
the  impression  that  we  might  unexpectedly  find  ourselves  exposed 
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to  anned  menace  whenever  the  party  hostile  to  us  might  obtain 
predominance  in  Vienna.  All  this  was  known  to  Italy,  but  (as 
has  been  said  before)  a  sincere  desire  for  peace  prevailed  among 
the  Italian  people. 

When  new  conditions  came  into  existence  Italy  tried  to  see 
whether,  even  under  such  circumstances,  it  might  be  possible  to 
find  a  more  solid  basis  and  a  more  durable  guarantee  for  her  treaty 
•with  Austria-Hungary.  But  her  endeavors,  conducted  over  a  period 
of  many  months  in  constant  accord  with  Germany,  who  agreed  that 
negotiation  was  legitimate,  were  spent  in  vain.  Hence  Italy  has 
found  herself  forced  by  the  course  of  events  to  seek  other  solutions, 
and  since  the  treaty  of  alliance  with  Austria-Hungary  had  already 
virtually  ceased'  to  exist,  and  now  only  served  to  cloak  the  real  situa- 
tion— one  of  continual  suspicions  and  daily  differences — the  royal 
ambassador  at  Vienna  was  instructed  to  declare  to  the  Austro-Hun- 
garian  Government  that  the  Italian  Government  considered  itself 
freed  from  any  binding  power  of  the  treaty  of  Triple  Alliance  as  far 
as  Austria-Hungary  was  concerned.  This  communication  was  made 
at  Vienna  on  4  May. 

After  this  declaration  on  our  part,  and  after  we  had  been  forced 
to  proceed  to  the  legitimate  protection  of  our  own  interests,  the 
Imperial  and  Eoyal  Government  made  new  offers  of  inadequate  con- 
cessions, which  in  no  sense  corresponded  to  the  minimum  demands 
of  our  former  proposals.  These  offers  could  in  no  wise  be  accepted 
by  us.  The  Eoyal  Government,  considering  all  that  has  been  set 
forth  above,  strengthened  by  the  votes  of  Parliament  and  by  the 
solemn  manifestations  of  the  nation,  has  resolved  to  make  an  end  of 
delays,  and  on  this  day  has  declared  to  the  Austro-Hungarian  am- 
bassador at  Eome,  in  the  name  of  the  King,  that  Italy  considers  her- 
self in  a  state  of  war  with  Austria-Hungary  from  to-morrow,  24 
May.  Instructions  in  the  same  sense  were  telegraphed  yesterday  to 
the  royal  ambassador  at  Vienna. 

SONNINO. 
ITALY  against  BULGARIA. 

Notification  of  a  state  of  war  with  Bulgaria,  19  Octoher,  1916. 

[ArchlTes  of  tbe  Department  of  State.] 

No.  3551.  EoTAL  Embassy  of  Italy, 

Washington,  19  Octoher,  1915. 
Mr.  Secretary  of  State:  With  reference  to  my  note  of  the  8th 
instant  and  in  obedience  to  instructions  received  from  H.  E.  the 
Minister  of  Foreign  Affairs,  I  have  the  honor  to  inform  your  excel- 
lency that  Bulgaria  having  opened  hostilities  against  Serbia,  allying 
herself  with  the  enemies  of  Italy  and  combating  the  allies,  the  Italian 
Government,  by  order  of  His  Majesty  the  King,  my  august  sovereign. 
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has  declared  a  state  of  war  to  exist  from  this  day  between  Italy  and 
Bulgaria. 

Be  pleased  to  accept,  Mr.  Secretary  of  State,  the  expression  of  my 
highest  consideration. 

Macchi  di  Celleee. 
ITALY  against  GERMANY. 

Notification  of  a  state  of  war  with  GermoMy,  28  August,  1916. 

The  Italian  Ambassador  to  tlie  Secretary  of  State  of  the  United  States. 

[Archives  of  the  Department  of  State.] 

RoTAL  Italian  Embassy, 
Beveelt  Farms,  28  August,  1916. 

Me.  Seceetaey  of  State  :  I  have  the  honor  to  address  the  follow- 
ing communication  to  your  excellency  in  the  name  of  the  King's  Gov- 
ernment : 

Systematically  hostile  acts  on  the  part  of  the  German  Government 
to  the  detriment  of  Italy  have  succeeded  one  another  with  increasing 
frequency,  consisting  in  both  an  actual  warlike  participation  and 
economic  measures  of  every  kind. 

With  regard  to  the  former,  it  will  suffice  to  mention  the  reiterated 
supplies  of  arms  and  of  instruments  of  war,  terrestrial  and  maritime, 
furnished  by  Germany  to  Austria-Hungary,  and  the  uninterrupted 
participation  of  German  officers,  soldiers,  and  seamen  in  the  various 
operations  of  war  directed  against  Italy.  In  fact,  it  is  only  thanks 
to  the  assistance  afforded  her  by  Germany  in  the  most  varied  forms 
that  Austria-Hungary  has  recently  been  able  to  concentrate  her  most 
extensive  effort  against  Italy.  It  is  also  worth  while  to  recall  the 
transmission,  by  the  German  Government  to  Austria-Hungary,  of 
the  Italian  prisoners  who  had  escaped  from  the  Austro-Hungarian 
concentration  camps  and  taken  refuge  in  German  territory. 

Among  the  measures  of  an  economic  character  which  were  hostile 
to  Italy  it  will  be  sufficient  to  cite  the  invitation  which,  at  the  instance 
of  the  imperial  department  of  foreign  affairs,  was  directed  to  German 
credit  institutions  and  bankers  to  consider  every  Italian  citizen  as  a 
hostile  foreigner  and  to  suspend  payments  due  him ;  also  the  suspen- 
sion of  payment  to  Italian  laborers  of  the  pensions  due  them  by  virt^ie 
of  the  formal  provisions  of  the  German  law. 

The  Government  of  His  Majesty  the  King  did  not  think  that  it 
could  longer  tolerate  such  a  state  of  things,  which  aggravates,  to  the 
exclusive  detriment  of  Italy,  the  sharp  contrast  between  the  de  facto 
and  the  de  jure  situation  already  arising  from  the  fact  of  the  alliance 
of  Italy  aiid  of  Germany  with  two  groups  of  nations  at  war  among 
one  another. 
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For  these  reasons  the  Royal  Government  has  in  the  name  of  His 
Majesty  the  King,  notified  the  German  Government  through  the 
Swiss  Government  that,  as  from  to-day,  28  August,  Italy  considers 
herself  in  a  statfe  of  war  with  Germany. 

Please  accept,  etc. 

Macchi  di  Cellere. 
ITALY  against  TURKEY. 

NotiUcation  of  the  declaration  of  war  against  Turkey ,  noon,  tl 

August,  1915} 

The  Italian  Ambassador  to  the  Secretary  of  State  of  the  United  States. 

[Archives  of  the  Department  of  State.] 

No.  2651.  Italian  Embasst, 

Beverly  Farms,  Mass.,  21  August,  1915. 

Mr.  Secretary  of  State  :  I  have  the  honor,  by  order  of  my  Gov- 
ernment, to  bring  the  following  to  your  excellency's  knowledge. 

From  the  date  of  the  signature  of  the  treaty  of  peace  of  Lausanne, 
on  18  October,  1912,  the  Ottoman  Government  has  been  violating 
that  treaty,  and  the  violations  have  not  ceased  for  an  instant  until 
now. 

As  a  matter  of  fact  the  Imperial  Government  never  adopted  in 
earnest  any  measure  to  bring  about  the  immediate  cessation  of 
hostilities  in  Libya,  as  it  was  bound  to  do  under  its  covenants  sol- 
emnly entered  into;  and  it  did  nothing  toward  the  release  of  the 
Italian  prisoners  of  war.  The  Ottoman  soldiers  remaining  in  Tripoli 
and  Cyrenaica  were  kept  there  under  command  of  their  own  officers, 
continuing  to  use  the  Ottoman  flag,  holding  possession  of  their  rifles 
and  cannons.  Enver  Bey  continued  to  direct  in  person  the  hostilities 
against  the  Italian  Army  until  the  end  of  November,  1912,  and  Aziz 
Bey  did  not  leave  those  parts  with  800  men  of  the  regular  forces 
until  June,  1913.  The  way  in  which  both  these  commanders  were 
received  on  their  return  to  Turkey  is  proof  evident  that  their  acts 
were  fully  assented  to  by  the  imperial  authorities.  After  Aziz  Bey's 
departure,  on  the  other  hand,  officers  of  the  Turkish  Army  continued 
to  find  their  way  into  Cyrenaica.  On  this  very  day  there  are  more 
than  a  hundred  there  whose  names  are  known  to  the  Italian  Govern- 
ment. In  April  last  3.5  young  men  from  Benghazi,  whom  Enver  Bey 
had  taken  to  Constantinople  against  the  will  of  the  Royal  Govern- 
ment and  who  were  there  admitted  into  the  military  academy,  were 
sent  back  to  Cyrenaica  without  our  knowledge.  Again  the  King's 
Government  positively  knows,  any  declaration  to  the  contrary  not- 
withstanding, that  the  holy  war  was  also  proclaimed  against  the 


iThe  Royal  ItaUan  ambassador  at  Paris  made  known  on  the  29th  Aug.,  1915,  that 
the  Koyal  Italian  Government  declared  war  on  Turkey  on  the  date  of  20  Aug.,  1915,  at 
12  o'clock  noon.     (Journal  Offlciel,  31  Aug.,  1915,  p.  6107.) 
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Italians  in  Africa  in  1914;  and  a  mission  of  Turkish  officers  and 
soldiers  bearing  gifts  to  the  Senussi  chiefs  in  rebellion  against  the 
Italian  authorities  in  Libya  were  recently  captured  by  French 
warships. 

The  relations  of  peace  and  friendship  which  the  Italian  Govern- 
ment thought  it  could  establish  with  the  Ottoman  Government  after 
the  treaty  of  Lausanne  therefore  never  existed,  through  the  latter's 
fault.  And  after  every  diplomatic  representation  against  violations 
of  the  treaty  had  proved  utterly  useless  there  remained  nothing  for 
the  Royal  Government  to  do  but  to  provide  otherwise  for  the  safe- 
guard of  the  high  interests  of  the  State  and  the  defense  of  its  colonies 
against  the  persistent  menace  and  the  actual  acts  of  hostility  on  the 
part  of  the  Ottoman  Govermnent. 

It  became  all  the  more  necessary  and  urgent  to  reach  a  decision,  as 
the  Ottoman  Government  quite  recently  committed  patent  invasions 
of  the  rights,  interests,  and  very  freedom  of  Italian  citizens  in  the 
Empire,  the  more  energetic  protests  entered  on  this  point  by  the 
King's  ambassador  at  Constantinople  being  of  no  avail.  In  the  pres- 
ence of  the  tergiversations  of  the  Ottoman  Government  on  the  specific 
point  of  letting  Italian  citizens  freely  depart  from  Asia  Minor,  these 
protests  had,  in  these  last  few  days,  to  assume  the  form  of  an  ultima- 
tum. On  the  3d  of  the  month  the  royal  ambassador  at  Constantinople 
addressed  by  order  of  the  Royal  Government  a  note  to  the  Grand 
Vizier  setting  forth  the  following  four  demands : 

1.  That  the  Italians  be  free  to  leave  Beirut. 

2.  That  the  Italians  in  Smyrna,  the  port  of  Vourla  being  un- 
available, be  allowed  to  leave  by  way  of  Sigadjik. 

3.  That  the  Ottoman  Government  let  Italians  embark  unmolested 
from  Mersina,  Alexandretta,  Caiffa,  and  Jaffa. 

4.  That  the  local  authorities  in  the  interior  stop  opposing  the  de- 
parture of  royal  subjects  proceeding  to  the  coast,  and,  on  the  con- 
trary, endeavor  to  facilitate  their  journey. 

On  the  5th  of  August,  before  the  expiration  of  the  term  of  48 
hours  set  in  the  Royal  Government's  ultimatum,  the  Ottoman  Gov- 
ernment, in  a  note  signed  by  the  Grand  Vizier,  accepted  every  point 
in  the  Italian  demands.  On  the  strength  of  such  solemn  declarations 
the  King's  Government  arranged  to  send  two  ships  to  Rhodes  with 
instructions  to  await  orders  to  proceed  and  take  on  board  the  Italian 
citizens,  who  for  some  time  had  been  staying  in  the  above-named 
ports  of  Asia  Minor,  until  they  could  return  home.  But  now  it  ap- 
pears from  reports  of  the  American  consular  oiEcers  whom  the 
United  States  Government  has  graciously  authorized  to  assume  the 
protection  of  Italian  interests  at  various  posts  that  the  Turkish  mili- 
tary authority  at  Beirut  canceled  on  the  9th  instant  the  permit  to 
leave  granted  but  a  short  time  before.    It  was  likewise  canceled  at 
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Mersina.  It  was  further  announced  that  the  Ottoman  military  au- 
thorities had  opposed  the  embarkation  of  other  Italians  residing  in 
Syria. 

In  the  presence  of  this  patent  breach  of  categorical  promises  made 
by  the  Ottoman  Government  in  consequence  of  the  Italian  Govern- 
ment's ultimatum  the  Royal  Government  has  issued  instructions  to 
His  Majesty's  ambassador  at  Constantinople  to  deliver  a  declaration 
of  war  on  Turkey.  And  the  declaration  of  war  was  delivered  this 
day  at  Constantinople  to  the  Ottoman  Government  by  the  King's 
ambassador. 

Accept,  etc., 

V.  Macchi  di  Celleee. 
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JAPAN  against  GERMANY. 

TJltvmat'wm  to  Germany^  15  August,  1911^. 

[Official  Japanese  Documents,  No.  3  :  Austro-HuDgarian  Red  Book  No.  66.] 

Telegram  dispatched  by  the  Imperial  Japanese  Government  to  the  charge 
d'affaires  ad  interim,  at  Berlin  on  15  August,  1914. 

You  are  hereby  instructed  to  address  to  Herr  von  Jagow  imme-, 
diately  on  receipt  of  this  telegram  a  signed  note  to  the  following 
effect : 

The  undersigned,  charge  d'affaires  ad  interim  of  His  Majesty  the 
Emperor  of  Japan,  has  the  honor  in  pursuance  of  instructions  from 
his  Government,  to  communicate  to  his  excellency  the  minister  for 
foreign  affairs  of  His  Majesty,  the  German  Emperor  to  the  follow- 
ing effect : 

Considering  it  highly  important  and  necessary  in  the  present  situation  to 
take  measures  to  remove  all  causes  of  disturbance  to  the  peace  of  the  Far  East 
and  to  safeguard  the  general  interests  contemplated  by  the  agreement  of  alli- 
ance between  Japan  and  Great  Britain  in  order  to  secure  a  0rm  and  enduring 
peace  in  eastern  Asia,  which  is  the  aim  of  the  said  agreement,  the  Imperial 
Japanese  Government  sincerely  believe  It  their  duty  to  give  advice  to  the 
Imperial  German  Government  to  carry  out  the  following  two  propositions : 

First.  To  withdraw  immediately  from  the  Japanese  and  Chinese  w;!ters 
German  men-of-war  and  armed  vessels  of  all  kinds  and  to  disarm  at  once 
those  \\-hich  can  not  be  so  withdrawn ; 

Second.  To  deliver  on  a  date  not  later  than  15  September,  1914,  to  the 
Imperial  Japanese  authorities  without  condition  or  compensation  the  entire 
leased  territory  of  Kiaochou  with  a  view  to  eventual  restoration  of  the  same 
to  China. 

The  Imperial  Japanese  Government  announce  at  the  same  time  that  in  the 
event  of  their  not  receiving  by  noon,  23  August,  1914.  the  ans^^'er  of  the  Imperial 
German  Government  signifying  unconditional  acceptance  of  the  above  advice 
offered  by  the  Imperial  Japanese  Government  they  will  be  compelled  to  take 
such  action  as  they  may  deem  necessary  to  meet  the  situation. 

The  undersigned,  etc. 
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Proclamation  of  irar  with  Germany,  noon,  23  August,  19H. 

[OfBcial  Japanese  documents,  No.  1.] 
The  imperial  rescript  issued  at  Tokio,  23  August,  1914,  6  p.  m. 

We,  by  the  grace  of  Heaven,  Emperor  of  Japan,  seated  on  the 
throne  occupied  by  the  same  dynasty  from  time  immemorial,  do 
hereby  make  the  following  proclamation  to  all  our  loyal  and  brave 
subjects : 

We  hereby  declare  war  against  Germany,  and  we  command  our 
army  and  navy  to  carry  on  hostilities  against  that  Empire  with  all 
their  strength,  and  we  also  command  all  our  competent  authorities 
to  make  every  effort,  in  pursuance  of  their  respective  duties  to  attain 
the  national  aim  by  all  means  within  the  limits  of  the  law  of  nations. 

Since  the  outbreak  of  the  present  war  in  Europe,  calamitous  eifect 
of  which  we  view  with  grave  concern,  we  on  our  part  have  enter- 
tained hopes  of  preserving  the  peace  of  the  Par  East  by  the  main- 
tenance of  strict  neutrality,  but  the  action  of  Germany  has  at  length 
compelled  Great  Britain,  our  ally,  to  open  hostilities  against  that 
country,  and  Germany  is  at  Kiaochou,  its  leased  territory  in  China, 
busy  with  warlike  preparations,  while  its  armed. vessels  cruising  seas 
of  eastern  Asia  are  threatening  our  commerce  and  that  of  our  ally. 
The  peace  of  the  Far  East  is  thus  in  jeopardy. 

Accordingly,  our  Government  and  that  of  His  Britannic  Majesty, 
after  full  and  frank  communication  with  each  other,  agreed  to  take 
such  measures  as  may  be  necessary  for  the  protection  of  the  general 
interests,  contemplated  in  the  agreement  of  alliance,  and  we  on  our 
part  being  desirous  to  attain  that  object  by  peaceful  means  com- 
mended our  Government  to  offer  with  sincerity  an  advice  to  the  Im- 
perial German  Government.  By  the  last  day  appointed  for  the  pur- 
pose, however,  our  Government  failed  to  receive  an  answer  accepting 
their  advice.  It  is  with  profound  regret  that  we,  in  spite  of  our 
ardent  devotion  to  the  cause  of  peace,  are  thus  compelled  to  declare 
war,  especially  at  this  early  period  of  our  reign  and  while  we  are  still 
in  mourning  for  our  lamented  mother. 

It  is  our  earnest  wish  that  by  the  loj'alty  and  valor  of  our  faithful 
subjects  peace  may  soon  be  restored  and  the  glory  of  the  Empire  be 
enhanced. 
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LIBERIA  against  GERMANY. 

Joint  resolution  declaring  the  existence  of  a  state  of  icar  with 
Germany,  4  August,  1917. 

[Acts  passed  by  the  Legislature  of  the  Republic  of  Liberia,  1917  :  11.] 

Whereas  on  the  8th  day  of  May,  1917,  the  Government  of  the 
Republic  of  Liberia  found  it  necessary  in  the  interest  of  the  Eepublic 
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to  sever  official  relations  with  the  Government  of  the  German  Empire 
for  reasons  set  forth  in  the  despatch  of  the  Secretary  of  State  to 
the  Eepresentative  of  the  Imperial  German  Government  at  Monrovia 
and  in  the  manifesto  of  the  President  of  the  Republic  to  the  people 
of  Liberia  dated  June  1,  1917 ;  and 

Whereas  the  essential  interests  of  Liberia  demand  that  this  Re- 
public should  align  itself  with  those  powers  who,  in  the  world  con- 
flict now  going  on,  are  upholding  principles  of  humanity,  of  public 
right,  and  international  conduct,  upon  which  the  security  of  inter- 
national society  is  founded ;  Therefore, 

It  is  resolved  iy  the  Senate  and  House  of  Bepresentatives  of  the 
Republic  of  Liieria  in  Legislature  assembled — 

Section  1.  That  the  action  of  the  President  in  severing  official  re- 
lations with  the  Government  of  the  German  Empire  and  all  steps 
in  relation  thereto  already  taken  by  the  Executive  Department  of  this 
Government  be  and  the  same  are  hereby  unanimously  approved.    ^ 

Sec.  '2.  That' the  President  be  and  he  is  hereby  authorized  to  deport 
fi'om  the  Republic  all  and  every  German  subject  resident  within  the 
borders  thereof  and  to  sequester  and  liquidate  all  German  commercial 
property  within  the  Republic  and  to  denounce  all  commercial  and 
political  understandings  heretofore  had  with  the  Government  of  the 
German  Empire. 

Sec.  3.  That  the  Legislature  of  Liberia  recognizing  the  duty  of 
this  Republic  to  humanity,  to  civilization,  and  to  assist  in  the  main- 
tenance of  the  principles  of  public  right,  and  appreciating  the  neces- 
sity for  such  a  resolution  in  the  interest  of  the  Republic,  do  hereby 
authorize  and  approve  of  the  alignment  of  the  Republic  with 
those  States  who  are  maintaining  the  conflict  against  the  German 
Empire,  and  in  pursuance  of  said  resolution  do  declare  that  a  state 
of  war  exists  between  the  Republic  of  Liberia  and  the  Government 
of  the  German  Empire. 

Sec.  i.  That  the  President  of  the  Republic  be  and  he  is  hereby 
authorized  and  fully  empowered  to  take  all  and  every  precaution  to 
insure,  and  to  make  every  and  any  necessary  provision  to  maintain, 
the  security  of  the  State  and  its  essential  interests  which  the  present 
international  condition  in  his  discretion  justifies. 

Any  law  to  the  contrary  notwithstanding. 

Approved  August  4th,  1917. 
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MONTENEGRO. 

MONTENEGRO  against  ATJSTE.IA-HTJNGAKY. 

Notice  of  declaration  of  war  against  Austria-Hungary,  7  August,  1911^.. 

[London  Times,  10  August,  1914,  p.  6,  d.] 

Vienna,  7  August,  19H. 

It  is  semiofficially  announced  that  the  Government  of  Montenegro 
has  informed  the  Austro-Hungarian  minister  in  Cettinje  that  they 
consider  themselves  in  a  state  of  war  with  Austria. 

The  minister  has  left  Cettinje.     (Eeuter.) 


NICARAGUA. 

NICABAGUA  against  GERMANY  AND  AUSTRIA-HTJNGAKY. 

Decree  declaring  a  state  of  war  with  Germany  and  Austria- Hungary, 

6  May,  1918. 

[Archives  of  tlie  Department  of  State.] 

The  Senate  and  Chamber  of  Deputies  decree: 

1.  From  this  date  there  exists  and  is  declared  a  state  of  war  be- 
tween Nicaragua  and  the  Imperial  Governments  of  Germany  and 
Austria-Hungary. 

2.  Nicaragua  declares  itself  united  with  the  United  States  of 
America  and  with  all  the  other  Latin  American  Republics  which 
are  now  at  war  with  the  above-mentioned  Imperial  Governments. 

3.  Therefore  martial  law  is  declared  in  the  Republic  and  the  Ex- 
ecutive Power  is  empowered  to  take  all  measures  which  he  may  judge 
proper  and  necessary  for  the  efficacious  cooperation  of  Nicaragua  in 
carrying  out  this  decree. 

Done  in  the  hall  of  sessions  of  the  Chamber  of  Deputies,  Managua, 
6  May,  1918. 

Salvador  Chamorro,  Z>.  P 
Gabry  Rivas,  D.  8. 
Fernando  Ig.  Martinez,  D.  S. 
To  the  Executive  Power. 

Senate  Chamber,  8  May,  1918. 

Pedro  Gonzales,  S.  P. 


"1 


Therefore,  let  it  be  executed. 


Sebastian  Uriza,  S.  S. 
F.  M.  J.  Morales,  S.  S. 


='i 


President's  House, 

8  May,  1918. 
Emiliano  Chamorro. 
J.  A.  Urtecho, 
The  Minister  for  Foreign  Affairs. 
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PANAXiIA. 

PANAMA  against  AUSTRIA-HTTNGABY. 
Declaration  of  war  against  Austria-Hungary,  10  December,  1917. 

[Archives  of  the  Department  of  State.] 

The  National  Assembly  of  Panama :  In  view  of  the  message  of  the 
President  in  which  he  advises  the  National  Assembly  of  the  declara- 
tion of  war  made  by  the  Congress  of  the  United  States  of  America 
on  the  Austro-Hungarian  Empire  and  considering  that  the  Kepublic 
of  Panama  has  expressed  before  in  its  laws  and  resolutions  its  firm 
willingness  to  lend  to  the  United  States  of  America  all  the  powers 
and  cooperation  it  may  be  capable  of  in  the  present  war,  making 
common  cause  with  the  democratic  nations  which  are  fighting  to 
impede  the  predominance  of  the  world  by  the  Teuton  powers, 

Resolves,  That  the  Kepublic  of  Panama  be  declared  in  a  state  of 
war  from  to-day,  10  December,  1917,  with  the  Austro-Hungarian 
Empire. 

The  President  is  invested  with  the  necessary  powers  to  cooperate 
with  the  United  States  of  America  in  the  prosecution  of  the  war  in 
accordance  with  the  principles  of  international  law,  giving  compli- 
ance in  the  best  possible  manner  to  that  which  is  prescribed  by 
Article  VIII  of  the  National  Constitution. 

PANAMA  against  GEKMANY. 

Proclamation  of  cooperation  with  the  United  States  in  war  against 
Germany,  7  Afril^  1917. 

[Archives  of  the  Department  of  State.] 
PROCLAMATION. 

The  Congress  of  the  United  States  of  America  has  declared  that  a 
state  of  war  exists  between  that  country  and  the  German  Empire, 
and  such  declaration  imposes  upon  the  Eepublic  of  Panama  grave 
and  unavoidable  obligations. 

If  any  other  country  of  the  world  were  affected,  the  elemental  duty 
of  Panama  would  be  to  maintain  itself  within  the  limits  of  a  strict 
neutrality;  but  it  being  a  conflict  in  which  is  involved  the  United 
States  of  America,  a  Nation  which  by  the  virtue  of  a  perpetual  public 
treaty  guarantees  and  maintains  the  independence  and  sovereignty  of 
Panama,  and  has  constructed  within  Panamanian  territory  a  won- 
derful work  necessary  for  the  commerce  of  the  world  and  whose  con- 
servation is  essential  for  the  development  and  the  progress  of  our 
country,  neutrality  is  impossible. 
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Our  clear  and  indisputable  duty  in  this  dreadful  hour  of  human 
history  is  that  of  a  natural  ally  whose  interests,  and  whose  very  ex- 
istence are  linked  in  a  perpetual  and  indissoluble  manner  with  the 
United  States  of  America,  and  this  is  the  meritorious  attitude  which 
it  is  incumbent  upon  us  to  adopt.  And  as  such  a  situation  creates 
danger  for  our  country,  it  is  the  duty  of  the  Panamanian  people  to 
cooperate  with  all  the  energies  and  resources  at  its  disposal  for  the 
protection  and  defense  of  the  Panama  Canal  and  to  safeguard  the 
territory  of  the  nation. 

This  attitude  of  the  Panamanian  people  was  foreseen  and  faith- 
fully interpreted  by  the  National  Assembly  in  a  resolution  unani- 
mously approved  on  the  24th  of  February  last,  and  confirmed  after- 
wards in  the  introductory  clauses  and  in  the  text  of  Law  46  of  1917, 
and  the  moment  has  arrived  for  the  Executive  Power  to  act  in  ac- 
cordance with  the  declaration  of  the  Supreme  Body  of  the  Eepublic. 

Therefore,  I,  Eamon  M.  Valdes,  President  of  the  Eepublic  of 
Panama,  declare  that  the  Panamanian  nation  will  lend  its  emphatic 
cooperation  to  the  United  States  of  America  against  the  enemies  who 
may  execute  or  attempt  to  execute  hostile  acts  against  the  territory 
of  Panama  or  against  the  Panama  Canal,  or  which  in  any  manner 
may  affect  or  tend  to  affect  the  common  interests  of  the  two  countries. 

The  Government  will  adopt  the  measures  adequate  to  these  ends 
as  circumstances  may  demand  them,  and  considers  that  it  is  a  patri- 
otic duty  for  all  Panamanian  citizens  to  facilitate  the  military  opera- 
tions which  the  forces  of  the  United  States  may  need  to  undertake 
within  the  territorial  limits  of  our  country  designed  for  the  defense 
of  the  common  rights  and  interests  of  the  two  nations. 

It  is  the  duty'  of  foreigners,  resident  or  transient,  to  submit  their 
conduct  to  this  declaration  under  the  penalties  established  by  the 
laws  of  the  country  and  by  the  rules  of  international  law. 

(Signed)  Eamox  M.  Valdes. 

Panama,  7  April,  1917. 
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PORTUGAL  against  GERMANY. 

Law  authorizing  military  intervention,  £4-  November,  1914.} 

[ColecQao  Official  de  Legislacao  Portuguesa,  1914,  2:591.] 

(Resolution  passed  23  November,  1914,  according  to  message  received  by  TJ.  S. 

Department  of  State.) 

President  of  the  Ministry. — Law  No.  283. 

In  the  name  of  the  nation  the  Congress  of  the  Eepublic  decre:s 
and  has  promulgated  the  following  law : 

^According  to  the  Official  U.  S.  Bulletin  of  7  November,  1918,  p.  3,  military  aid  was 
granted  by  Portugal  on  39  May,  1915. 
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Single  Article.  The  executive  power  is  authorized  to  intervene 
by  military  measures  in  the  present  international  conflict  at  the 
time  and  in  the  manner  it  should  judge  necessary  for  our  high  in- 
terests and  duties  as  a  free  nation  and  ally  of  England  and  for 
the  same  end  to  take  any  extraordinary  steps  which  the  circumstances 
of  the  moment  may  demand. 

Let  the  ministers  of  all  departments  have  it  printed,  published, 
and  circulated. 

Given  at  the  seat  of  the  government  of  the  Republic  and  published 
24  November,  1914. 

Manuel  de  Arriaga.  Augtjsto  Edttardo  Netjpaeth. 

Bernardino  Machado.  A.  Feeire  de  Ai^deade. 

Eduardo     Augusta     de     Sousa     Joao  Maria  de  Almeida  Lima. 

MoNTEiEo.  Alfredo     Augusta     Lisboa     de 

Antonio  dos  Santos  Lucas.  Lima. 

Antonio  Julio  da  Costa  Pereira     Jose  de  Matos  Sobral  Cid. 

DE  EgA. 
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ROTJMANIA  against  AUSTRIA-HUNGARY  AND  HER  ALLIES. 

Declaration  Of  war  against  Austria-Hungary,  9  p.  m.,  27  August, 

1916?- 

[The  Times  (London)  History  of  the  War,  9  :  430 ;  Rerue  GSn^rale  de  Droit  International 
Public,  Documents,  23:  197.] 

>  

Note  handed  to  the  Austro-Hungarian  Minister  at  Bucharest,  27  August, 

1916. 

The  Alliance  concluded  between  Germany,  Austria-Hungary,  and 
Italy  had,  according  to  the  precise  statements  of  the  Governments 
themselves,  only  an  essentially  conservative  and  defensive  character. 
Its  jDrincipal  object  was  to  guarantee  the  allied  countries  against  any 
attack  from  outside  and  to  consolidate  the  state  of  things  created  by 
previous  treaties.  It  was  with  the  desire  to  harmonize  her  policy  with 
these  pacific  tendencies  that  Roumania  joined  that  alliance.  Devoted 
to  the  work  of  her  internal  constitution  and  faithful  to  her  firm  reso- 
lution to  remain  in  the  region  of  the  lower  Danube  an  element  of 
order  and  equilibrium,  Roumania  has  not  ceased  to  contribute  to  the 
maintenance  of  peace  in  the  Balkans.  The  last  Balkan  wars,  by 
destroying  the  status  quo,  imposed  upon  her  a  new  line  of  conduct. 

^AMSTEttDAM,    S8    AunUSt,   1918. 

A  Vienna  telegram  states  that  last  night  the  Roumanian  minister  in  Vienna  visited  the 
Austro-Hungarian  Ministry  of  Foreign  Affairs  in  order  to  present  a  note  according  to 
which  Roumania,  as  from  27  August,  at  9  o'clock  in  the  evening,  considered  herself  in  a 
state  of  war  with  Austria-Hungary.  (London  Times,  29  Aug.,  1916,  p.  7,  e.  See  also 
Journal  OfBciel,  5  Sept.,  1916,  p.  7959.) 
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Her  intervention  gave  peace  and  reestablished  the  equilibrium.  For 
herself  she  was  satisfied  with  a  rectification  of  the  frontier  which 
gave  her  greater  security  against  aggression,  and  which,  at  the  same 
time  repaired  the  injustice  committed  to  her  detriment  at  the  Congress 
of  Berlin.  But  in  the  pursuit  of  this  aim  Eoumania  was  disap- 
pointed to  observe  that  she  did  not  meet  from  the  cabinet  of  Vienna 
the  attitude  that  she  was  entitled  to  expect. 

When  the  present  war  broke  out  Eoumania,  like  Italy,  declined  to 
associate  herself  with  the  declaration  of  war  by  Austria-Hungary,  of 
which  she  had  not  been  notified  by  the  cabinet  of  Vienna.  In  the 
spring  of  1915  Italy  declared  war  against  Austria-Hungary.  The 
Triple  Alliance  no  longer  existed.  The  reasons  which  determined 
the  adherence  of  Roumania  to  this  political  system  disappeared.  At 
the  same  time,  in  place  of  a  grouping  of  States  seeking  by  common 
efforts  to  work  in  agreement  in  order  to  assure  peace  and  the  con- 
servation of  the  situation  de  facto  and  de  jure  created  by  treaties,  Rou- 
mania found  herself  in  presence  of  powers  making  war  on  each  other 
for  the  sole  purpose  of  transforming  from  top  to  bottom  the  old 
arrangements  which  had  served  as  a  basis  for  their  treaty  of  alliance. 

These  profound  changes  were  for  Roumania  an  evident  proof  that 
the  object  that  she  had  pursued  in  joining  the  Triple  Alliance  could  no 
longer  be  attained,  and  that  she  must  direct  her  views  and  her  efforts 
toward  new  paths,  the  more  so  as  the  work  undertaken  by  Austria- 
Hungary  assumed  a  character  threatening  the  essential  interests  of 
Roumania,  as  well  as  her  most  legitimate  national  aspirations. 

In  the  presence  of  so  radical  a  modification  of  the  situation  between 
the  Austro-Hungarian  monarchy  and  Roumania  the  latter  resumed 
her  liberty  of  action. 

The  neutrality  which  the  Royal  Government  imposed  upon  itself 
in  consequence  of  a  declaration  of  war  made  independent  of  its  will 
and  contrary  to  its  interests  was  adopted,  in  the  first  instance,  as  a 
result  of  assurances  given  at  the  outset  by  the  Imperial  and  Royal 
Government  that  the  monarchy,  in  declaring  war  upon  Serbia,  was 
not  inspired  by  a  spirit  of  conquest,  and  that  it  had  absolutely  no 
territorial  acquisitions  in  view.  These  assurances  were  not  realized. 
To-day  we  are  confronted  by  a  situation  de  facto  from  which  may 
arise  great  territorial  transformations  and  political  changes  of  a 
nature  to  constitute  a  grave  menace  to  the  security  and  future  of 
Roumania. 

The  work  of  peace  which  Roumania,  faithful  to  the  spirit  of  the 
Triple  Alliance,  had  attempted  to  accomplish  was  thus  rendered  barren 
by  those  who  themselves  were  called  upon  to  support  and  defend  it. 

In  adhering,  in  1883,  to  the  group  of  central  powers,  Roumania,  far 
from  forgetting  the  ties  of  blood  uniting  the  people  of  her  kingdom 
to  those  Roumanians  who  are  subject  to  the  Austro-Hungarian  mon- 
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archy,  saw  in  the  relations  of  friendship  and  alliance  which  were 
established  between  the  three  great  powers  a  precious  pledge  for  her 
domestic  tranquility  as  well  as  for  the  improvement  of  the  lot  of 
the  Eoumanians  of  Austria-Hungary.  In  effect,  Germany  and  Italy, 
who  had  reconstituted  their  States  on  the  basis  of  the  principle  of 
nationality,  could  not  hut  recognize  the  legitimacy  of  the  foundation 
on  which  their  own  existence  reposed. 

As  for  Austria-Hungary,  she  found  in  friendly  relations  estab- 
lished between  her  and  the  Kingdom  of  Eoumania  assurances  for  her 
tranquility  both  in  her  interior  and  on  our  common  frontiers,  for  she 
was  bound  to  know  to  what  an  extent  the  discontent  of  her  Rou- 
manian population  found  an  echo  among  us,  threatening  every 
moment  to  trouble  the  good  relations  between  the  two  States. 

The  hope  that  we  based  from  this  point  of  view  upon  our  adhesion 
to  the  triple  alliance  remained  unfulfilled*  during  more  than  30  years. 
The  Roumanians  of  the  monarchy  not  only  never  saw  any  reform 
introduced  of  a  nature  to  give  them  even  the  semblance  of  satisfac- 
tion, but,  on  the  contrary,  they  were  treated  as  an  inferior  race,  and 
condemned  to  suffer  the  oppression  of  a  foreign  element  which  con- 
stitutes only  a  minority  in  the  midst  of  the  diverse  nationalities  con- 
stituting the  Austro-Hungarian  State.  All  the  injustices  which  our 
brothers  were  thus  made  to  suffer  maintained  between  our  country 
and  the  monarchy  a  continual  state  of  animosity,  which  the  Govern- 
ment of  the  kingdom  only  succeeded  in  appeasing  at  the  cost  of  great 
difficulties  and  numerous  sacrifices. 

When  the  present  war  broke  out  it  might  have  been  hoped  that  the 
Austro-Hungarian  Government,  at  least  at  the  last  moment,  would 
end  by  convincing  itself  of  the  urgent  necessity  of  putting  an  end  to 
this  injustice,  which  endangered  not  only  our  relations  of  friendship, 
but  even  the  normal  relations  which  ought  to  exist  between  neighbor- 
ing States.  Two  years  of  war,  during  which  Roumania  has  preserved 
her  neutrality,  proved  that  Austria-Hungary,  hostile  to  all  domestic 
reform  that  might  ameliorate  the  life  of  the  peoples  she  governs, 
showed  herself  as  prompt  to  sacrifice  them  as  she  was  powerless  to 
defend  them  against  external  attacks.  The  war,  in  which  almost  the 
whole  of  Europe  is  taking  part,  raises  the  gravest  problems  affecting 
the  national  development  and  the  very  existence  of  States.  Rouma- 
nia, from  a  desire  to  contribute  in  hastening  the  end  of  the  conflict 
and  governed  by  the  necessity  of  safeguarding  her  racial  interests, 
finds  herself  forced  to  enter  into  line  by  the  side  of  those  who  are  able 
to  assure  her  the  realization  of  her  national  unity.  For  these  reasons 
she  considers  herself  from  this  moment  in  a  state  of  war  with 
,  Austria-Hungary. 
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RUSSIA. 

RUSSIA  against  BULGARIA. 

Proclamation  of  war  against  Bulgaria,  19  Octoher,  1915. 

[International  Law  Documents,  Xaval  War  College,  1917:209.] 

We  hereby  make  known  to  all  our  loyal  subjects  that  the  treason 
of  Bulgaria  to  the  Slav  cause,  prepared  with  perfidy  since  the  begin- 
ning of  the  war,  has  now,  although  it  seemed  impossible,  become  an 
accomplished  fact.  Bulgarian  troops  have  attacked  our  loyal  ally, 
Serbia,  already  bleeding  in  the  struggle  against  a  stronger  enemj'. 

Russia  and  the  great  powers,  our  allies,  tried  to  dissuade  the  Gov- 
ernment of  Ferdinand  of  Coburg  from  taking  this  fatal  step.  The 
realization  of  the  ancient  aspirations  of  the  Bulgar  people  regarding 
the  annexation  of  Macedonia  was  assured  to  Bulgaria  by  other  means, 
m  conformity  with  Slav  interests,  but  underhand  methods,  prompted 
by  the  Germans,  and  fratricidal  hatred  of  the  Serbians  triumphed. 

Bulgaria,  our  coreligionist,  liberated  but  a  short  time  ago  from  the 
Turkish  yoke  by  the  fraternal  love  of  the  Russian  people,  openly 
took  sides  with  the  enemies  of  the  Christian  faith,  Slavism,  and 
Russia. 

The  Russian  people  regard  with  sorrow  the  treason  of  Bulgaria, 
which  was  so  near  to  it  until  these  last  few  days,  and,  with  bleeding 
heart,  it  draws  its  sword  against  her,  leaving  the  fate  of  the  betrayer 
of  the  Slav  cause  to  the  just  punishment  of  God. 

RUSSIA  against  TURKEY. 

Note  on  the  occasion  of  war  with  Turkey,  3  November,  19H. 

[Revue  Gto^rale  de  Droit  International  Public,  Documents,  22:6.] 

Germany  and  Austria,  in  their  futile  struggle  against  Russia,  have 
sought  to  incite  Turkey  against  that  power.  Immediately  after  the 
perfidious  attack  by  the  Turkish  fleet,  conducted  by  German  officers, 
the  Russian  ambassadors  at  Constantinople  received  orders  to  leave 
the  Ottoman  Empire  with  all  the  personnel  of  the  embassy  and  of 
the  Russian  consulates.  It  is  with  a  perfect  and  confident  tran- 
quility, and  invoking  the  aid  of  God,  that  Russia  will  meet  this  new 
iLggression  of  the  ancient  persecutors  of  the  Christian  religion  and 
all  Slav  peoples.  It  is  not  for  the  first  time  that  the  valiant  armies 
of  Russia  will  have  triumphed  over  the  Turkish  hordes.  They  will 
know  again  how  to  chastise  the  rcchless  enemy  of  our  fatherland. 
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SEKBIA. 

SERBIA  against  BTJLGAKIA. 

X otifjcation  of  a  state  of  war  with  Bulgaria,  16  Octoher,  191-5. 

[Eevue  (Mn^iale  de  Droit  International  Public,  Documents,  23  :  150.] 

Serbia,  having  been  attacked  by  the  Bulgars  without  declaration  of 
war  on  the  part  of  the  Government  at  Sofia,  is  obliged  to  consider 
herself  as  being,  by  the  force  of  circumstances,  in  a  state  of  war  with 
Bulgaria.  The  official  date  of  the  state  of  war  between  Serbia  and 
Bulgaria  is  14  October,  1915,  at  8  o'clock  in  the  morning. 

SERBIA  against  GEBMAJSTY. 

X otification  of  the  existence  of  a  state  of  war  between  Serbia  and 
Germany,  dated  30  November,  1917. 

[Archives  of  the  Department  ot  State.] 

Referring  to  your  letter  of  6  October,  1£117,  concerning  the  request 
of  the  Serbian  Military  Mission  that  it  be  permitted  to  recruit 
Serbians  in  the  United  States  for  military  service  under  the  Serbian 
flag  on  the  Saloniki  front,  I  have  the  honor  to  transmit  herewith 
copy  of  a  note  received  from  the  Serbian  legation  at  this  capital 
containing  the  information  that  the  Serbian  Government  considers 
that  a  state  of  war  between  Serbia  and  Germany  "exists  since  6 
August,  1914." 

SERBIA  against  TURKEY. 

Proclamation  against  Turl'ey,  8  January,  1915. 

[Serbian  Official  Journal,  8  Jan.,  1915;  see  also  Revue  G^ngrale  de  Droit  International 
Public,  Documents,  22  ;  103.] 

Turkey,  having  declared  a  holy  war  on  Serbia  and  its  allies, 
treaties,  conventions,  and  agreements  concluded  between  Turkey  and 
Serbia  cease  to  have  effect;  thus  the  treaty  of  1  March,  1914,  ter- 
minates from  the  1st  of  December. 


SIAM. 

SIAM  against  AUSTRIA-HUNGARY  AND  GERMANY. 

y otification  of  declaration  of  war  against  Germany  and  Austria- 
Hungary,  22  July,  1917. 

[Official  U.  S.  Bulletin,  No.  62,  p.  1.] 

A  telegram  to  the  Department  of  State  from  the  American  lega- 
tion at  Bangkok,  dated  22  July,  states  that  Siam  declared  war 
against  Germany  and  Austria  about  6  o'clock  that  day.     German 
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and  Austrian  subjects  were  being  interned.  The  German  and 
Austrian  legations  were  protected  by  special  guards.  All  German 
ships  were  interned  at  once. 
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TTJKKEY  agaiast  EOTJMANIA. 

Notification  of  declaration  of  war  against  Roumania,  delivered  to  the 
Roumanian  consul  at  Constantinople,  8  -p.  ot.,  31  August,  1916. 

[Eevue  GSn&ale  de  Droit  International  Public,  Documents,  23  :  199.] 

The  council  of  Ottoman  ministers  met  on  28  August,  1916,  and 
decided  to  declare  war  on  Roumania.  This  decision  was  imme- 
diately sanctioned  by  an  irade  of  the  Sultan. 

[Telegram  to  the  Department  of  §tate  from  Constantinople,  received  2  September,  1916.] 

Seceetaet  of  State, 

Washington,  WSS,  30  August,  6  p.  m. 
Urgent. 

Ottoman  Council  of  Ministers  yesterday  adopted  decision  subse- 
quently sanctioned  by  Imperial  decree  by  which  Turkey  in  common 
action  with  Germany  and  Bulgaria  declares  war  on  Eoumania. 

Philip. 
TURKEY  against  ALLIES. 

Notification  of  declaration  of  war  against  allies,  16  November,  IQlJj.. 

[From  a  despatch  to  the  Department  of  State  from  Constantinople,  dated  16  November, 

1914.]- 

On  the  11th  instant,  a  formal  declaration  of  war  was  made  by 
Imperial  Irade.  I  have  the  honor  to  enclose  herewith  copy  and  trans- 
lation of  a  proclamation  issued  on  the  12th  instant,  declaring  a  holy 
war.  This  manifesto  was  undoubtedly  calculated  to  inflame  the 
religious  fanaticism  of  the  Moslems  and  a  demonstration  was  made 
by  them  on  the  14th  which  forms  the  subject  of  a  separate  despatch. 

I 

TURKEY  against  GREAT  BRITAIN,  PRAWCE  and  RUSSIA. 

Manifesto  of  H.  I.  M.  the  Sulfan,  proclaiming  a  Holy  War,  1£ 

Norcmher,  191Ji. 

[Translated   from   La   Turquie,    Constantinople,    13    November,    1914.] 

To  my  army,  to  m.y  navy: 

Following  the  declaration  of  war  between  the  Great  Powers,  I 
called  you  to  arms  to  defend — in  case  of  necessity — against  enemies 
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seeking  to  take  advantage  of  circumstances  to  defend  our  Govern- 
ment and  our  territories  which  have  always  been  the  object  of  il- 
legal attacks.  While  we  were  living  in  armed  neutrality,  the  Rus- 
sian fleet,  which  was  equipped  to  lay  mines  at  the  outlet  of  the  Black 
Sea,  unexpectedly  opened  fire  on  our  fleet  which  was  maneuvering. 
This  attack  was  contrary  to  international  law  and  while  one  should 
expect  that  Eussia  would  make  amends,  both  the  said  State  and  her 
allies,  the  English  and  the  French,  broke  off  their  diplomatic  rela- 
tions with  our  Government,  in  recalling  their  ambassadors.  Immedi- 
ately thereafter,  Russian  soldiers  attacked  our  eastern  frontier;  the 
allied  English  and  French  fleet  fired  on  the  Dardanelles,  and  the 
English  ships  on  Akaba.  As  a  result  of  these  treacherous  acts  of 
hostility,  repeated  one  after  the  other,  we  have  been  obliged  to  break 
the  peace  that  we  always  wanted,  to  take  arms  to  defend  our  legal 
interests  in  allying  ourselves  to  Germany  and  Austria-Hungary. 

The  Russian  Government  has  caused  many  territorial  losses  to  the 
Imperial  Government  in  the  last  three  centuries.  On  every  occasion 
it  has  sought  to  destroy  by  war  and  by  a  thousand  kinds  of  devices 
every  force  which  could  increase  our  national  power. 

The  Russian,  French,  and  English  Governments  which  by  their 
oppressive  dominations  bring  forth  groans  from  millions  of  Mo- 
hammedans attached  to  our  Caliphate  have  never  ceased  to  nourish 
evil  intentions  toward  our  Caliphate  and  they  have  been  the  cause 
and  the  instigators' of  all  the  disasters  that  have  befallen  us.  This, 
then,  is  the  great  war  that  we  have  undertaken  to  put  to  an  end,  with 
God's  help,  to  the  attacks  directed  against  our  Caliphate  and  against 
the  other  rights  of  our  Empire.  Thanks  to  Him,  and  to  the  spiritual 
assistance  of  our  prophet,  our  fleet  in  the  Black  Sea,  and  our  brave 
soldiers  at  the  Dardanelles,  at  Akaba,  and  in  the  Caucasus  have 
struck  the  first  blow  against  the  enemy,  which  increases  our  belief 
in  our  victory  in  the  path  of  righteousness  which  is  with  us.  To-day 
the  countries  and  the  armies  of  our  enemies  are  crushed  under  the 
victorious  feet  of  our  allies,  which  tends  to  confirm  our  conviction.  • 

My  heroic  soldiers ! 

Do  not  abandon  for  a  single  instant  your  resolution,  your  energy, 
and  sacrifices'  in  this  holy  war  which  we  have  declared  in  defense  of 
our  beloved  religion  and  fatherland.  Attack  the  enemy  like  lions  be- 
cause on  your  victory  depends  the  life  and  the  protection  of  my  Gov- 
ernment and  of  300,000,000  of  Moslems  whom  I  have  called  to  the 
great  holy  war  by  a  holy  fetva. 

In  the  mesdjids,  the  mosques,  the  hearts  of  300,000,000  of  innocent 
and  oppressed  Mohammedans,  addressing  prayers  and  invocations 
to  the  Creator,  are  with  you. 

Soldiers,  my  children ! 
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The  duty  which  is  incumbent  on  you  to-day  has  not  been  assumed 
by  any  army  in  the  world.  In  fulfilling  this  duty,  show  that  you  are 
the  descendants  of  the  Ottoman  armies  who  at  one  time  made  the 
world  tremble  in  order  that  the  enemy  of  religion  and  of  the  state 
may  not  dare  to  foul  our  sacred  soil  and  may  not  be  able  to  disturb 
the  tranquility  of  the  sacred  ground  of  Hedjaz  which  holds  the  Kaaba 
of  God  and  the  sacred  tomb  of  the  Prophet.  Show  clearly  the  ex- 
istence of  a  Turkish  Army  and  Navy  which  knows  how  to  scorn 
death  for  their  king,  and  which  knows  how  to  defend  by  arms  their 
religion,  their  country,  and  their  military  honor.  Right  and  justice 
are  on  our  side  and  since  enmity  and  oppression  are  on  the  side  of 
our  enemies  there  is  no  doubt  that  the  protection  of  God  and  the 
aid  of  the  Prophet  are  ours  to  destroy  our  enemies.  We  will  come  out 
of  this  Holy  War  a  state  strong  and  glorious,  having  repaired  its 
losses  of  the  past.  Do  not  forget  that  you  are  the  brothers  in  arms 
of  the  two  most  courageous  and  strong  armies  in  the  world  with 
whom  we  march  in  this  war. 

Let  those  who  may  fall  on  the  field  of  honor  carry  to  those  who 
before  them  have  poured  out  their  blood  for  their  country  good  news 
of  victory.    Let  the  sword  of  the  surviving  heroes  be  sharpened. 

MOHEMED  EeCHAD. 


ProGlamation  of  war  against  Great  Britam,  Russia,  amd  Frasruce, 
■III.  November,  1911}.. 

[Translated  from  the  Corriere  della  Sera,  16  November,  1914.] 

Official  Note  Issued  by  the  Turkish.  Government  in  Reply  to  the  Circular 
Addressed  by  Sir  Edward  Grey  to  the  Powers. 

England  complains  that  Turkey,  without  any  preliminary  notice, 
bought  two  warships  from  Germany.  It  should  be  borne  in  mind, 
however,  that  before  war  was  declared  the  English  Government 
ordered  thei  seizure  of  two  dreadnaughts  that  were  being  built  for 
Turkey  in  British  yards,  and  that  one  of  these  dreadnaughts,  the 
Sultan  Osman,  was  seized  half  an  hour  before  the  appointed  time 
when  the  Turkish  flag  was  to  have  been  raised  over  the  ship,  and 
that  finally  no  indemnity  was  paid  for  these  confiscations. 

It  is  natural,  therefore,  that  Turkey,  finding  itself  deprived  of  the 
two  warships  that  were  considered  indispensable  for  the  defense  of 
the  Empire,  hastened  to  remedy  the  loss  by  acquiring  the  two  ships 
offered  in  a  friendly  spirit  by  the  German  Government. 

England  complains  of  the  closing  of  the  Dardanelles.  But  the 
responsibility  for  this  act  falls  on  the  British  Government,  as  will 
pppear  from  the  following  reasons,  which  determined  the  Turkish 
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Government  to  take  the  final  decision :  In  spite  of  the  neutrality  of 
Turkey,  England,  under  the  pretext  that  German  officers  were  serv- 
ing on  Turkish  ships,  declared  officially  that  Turkish  war  vessels 
would  be  considered  as  hostile  craft  and  would  be  attacked  by  the 
British  fleet  anchored  at  the  entrance  of  the  Straits. 

In  view  of  this  hostile  declaration  Turkey  found  itself  compelled 
to  close  the  Dardanelles  in  order  to  insure  the  safety  of  the  capital. 
And  as  to  the  claims  of  England,  it  is  evident  that  the  presence  of 
German  officers  on  the  Turkish  warships  was  a  question  of  internal 
politics  and  should  not,  therefore,  have  given  rise  to  any  protest  on 
the  part  of  a  foreign  power. 

(The  note  goes  on  to  say  that  England,  though  asked  to  intervene 
in  behalf  of  Turkey  during  the  Balkan  war,  did  everything  that  was 
in  its  power  to  bring  about  the  downfall  of  the  Turkish  Empire. 
And  when  Adrianople  was  recaptured  by  the  Turkish  Army,  the 
British  prime  minister  did  not  hesitate  to  threaten  Turkey  with  col- 
lective punishment  on  the  part  of  the  great  powers  if  the  city  were 
not  evacuated  by  the  Turkish  forces.    The  note  continues  as  follows :) 

The  designs  of  the  British  are  not  limited  to  the  countries  of 
Europe;  they  extend  to  the  Gulf  of  Persia.  England  has  carried 
out  its  plan  of  impairing  the  sovereign  rights  of  Turkey  and  of 
opening  up  a  way  of  access  into  Arabia,  for  a  long  time  coveted  hj 
the  English. 

Faithful  to  its  policy  of  hostility  England  has  ever  opposed  the 
attempts  at  reforms  in  Turkey.  It  exerted  all  its  influence  to  pre- 
vent the  powers  from  furnishing  expert  technical  help  to  the  Turkish 
Government.  The  Kaiser  alone,  disregarding  the  intrigues  of  Great 
Britain,  authorized  S.  E.  Liman  von  Sanders,  Pasha,  to  reorganize 
the  Turkish  Army,  that  army  which  is  challenging  the  British  forces. 

(After  having  recalled  the  Franco-British  convention  of  1904, 
which  "  passed  a  sentence  of  death  on  Morocco  and  on  Egypt,"  and 
ihe  agreement  with  Eussia  in  reference  to  Persia,  the  note  concludes:) 

England  for  more  than  a  century  has  been  striving  to  destroy 
the  freedom  of  the  Moslem  so  as  to  open  up  their  countries  to  the 
greedy  exploitation  of  the  British  merchants.  The  English  Govern- 
ment, pursuing  its  program  of  hatred  against  the  Moslem  States, 
has  succeeded  in  giving  to  its  policy  a  religious  color  which  insures  to 
it  the  support  and  the  adhesion  of  the  English  people,  puritanic 
and  fanatical. 

Let  us  be  grateful  to  God  who  has  given  us  the  opportunity  of  vic- 
toriously defending  the  welfare  of  islam  against  its  three  ruthless 
enemies,  England,  Russia,  and  France. 
92838—19 5 
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TURKEY  against  GREAT  BRITAIN,  RUSSIA,  FRANCE,  MONTENEGRO, 
and  SERBIA. 

ProclaTnation  of  a  Holy  War,  the  "  Fetva^''  15  November,  WlJf. 

[Translated  from  the  Corrlere  della  Sera,  16  November,  1914.] 

Constantinople,  15  Nov.,  191^. 

Sixty  thousand  persons  or  thereabouts  participated  to-day  in  a 
mass  meeting  organized  by  several  patriotic  associations.  The  dif- 
ferent corporations  that  took  part  in  the  event  marched  to  Fatickh 
Square,  in  the  old  Stamboul,  where  an  immense  crowd  had  assembled. 
In  the  mosque  of  Fatickh  the  "  Fetva  "  proclaiming  the  Holy  War 
was  read  by  a  special  delegation  of  the  Sheik  ul  Islam.  The  text 
of  the  "  Fetva,"  drawn  in  the  form  of  answers  and  questions,  as  re- 
quired by  the  rules  of  Islam,  is  as  follows : 

"  If  several  enemies  unite  against  Islam,  if  the  countries  of  Islam 
are  sacked,  if  the  Moslem  populations  are  massacred  or  made  captive, 
and  if  in  this  case  the  Padishah  in  conformity  with  the  sacred  words 
of  the  Koran  proclaims  the  Holy  War,  is  a  participation  in  this  war 
a  duty  for  all  Moslems,  old  and  young,  cavalry  and  infantry?  Must 
the  Mohammedans  of  all  countries  of  Islam  hasten  with  their  bodies 
and  possessions  to  the  Dj at?  "     (Jehad)   (Holy  War). 

Answer.  "  Yes." 

"  The  Moslem  subjects  of  Russia,  of  France,  of  England,  and  of 
all  the  countries  that  side  with  them  in  their  land  and  sea  attacks 
.  dealt  against  the  Caliphate  for  the  purpose  of  annihilating  Islam, 
must  these  subjects,  too,  take  part  in  the  Holy  War  against  the  re- 
spective governments  from  which  they  depend?"  ■ 

Answer.  "  Yes." 

"Those  who,  at  a  time  when  all  Moslems  are  summoned  to  fight, 
avoid  the  struggle  and  refuse  to  join  in  the  Holy  War,  are  they  ex- 
posed to  the  wrath  of  God,  to  great  misfortunes,  and  to  the  deserved 
punishment  ? " 

Answer.  "  Yes." 

"  If  the  Moslem  subjects  of  the  said  countries  should  take  up  arms 
against  the  Government  of  Islam,  would  they  commit  an  unpar- 
donable sin,  even  if  they  have  been  driven  to  the  war  by  threats  of 
extermination  uttered  against  themselves  and  their  families?" 

Answer.  "  Yes." 

"  The  Moslems  who  in  the  present  war  are  under  England,  France, 
Russia,  Serbia,  Montenegro,  and  those  who  give  aid  to  these  countries 
by  waging  war  against  Germany  and  Austria,  allies  of  Turkey,  do 
they  deserve  to  be  punished  by  the  wrath  of  God  as  being  the  cause 
of  harm  and  damage  to  the  Caliphate  and  to  Islam?" 

Answer.  "  Yes." 
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UNITED  STATES. 

UNITED  STATES  against  AUSTRIA-HUNGARY. 

Declaration  of  war  against  Amtria-Hungary,  5.03  f.  m.,  7  December , 

WIT."- 

[Public  Resolution  No.  17,  65th  Congi-ess.J 

Sixty-fifth  Congress  of  the  United  States  of  Amoi-ica.  at  the  second  session, 
befjun  and  held  at  the  city  of  Washington  on  Monday,  the  3d  day  of  December, 
1917. 

Joint  resolution  declaring  that  a  state  of  war  exi,<its  between  the  Imperial  and 
Koyal  Austro-Hungarian  Government  and  the  Government  and  people  of  tlie 
United  States  and  mailing  provision  to  prosecute  the  same. 

Whereas  the  Imperial  and  Roj^al  Austro-Hungarian  Government 
has  committed  repeated  acts  of  war  against  the  Goyernment  and  the 
people  of  the  United  States  of  America :  Therefore  be  it 

Resolved  iy  ilie  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  a  state  of  war 
is  hereby  declared  to  exist  between  the  United  States  of  America  and 
the  Imperial  and  Royal  Austro-Hungarian  Government;  and  that 
the  President  be,  and  he  is  hereby,  authorized  and  directed  to  employ 
the  entire  naval  and  military  forces  of  the  United  States  and  the 
resources  of  the  Government  to  carry  on  war  against  the  Imperial 
and  Eoyal  Austro-Hungarian  Go^'ernment;  and  to  bring  the  conflict 
to  a  successful  termination  all  the  resources  of  the  counti-y  are  hereby 
pledged  by  the  Congress  of  the  United  States. 

Champ  CijArk, 
Speaker  of  the  House  of  Representatives. 

Thomas  E.  Marshall, 
Vice  President  of  the  United  States 

and  President  of  the  Senate. 
Approved,  7th  of  December,  1917. 

WOODROW  Wh-son. 

Proclamation  of  war  against  Austria-Hungary,  11  December.,  1917. 

[Official  U.  S.  BuUtin,  No.   183,  p.  l.J 

Bt  the  President  of  the  United  States  of  America. 
A  PROCLAMATION. 

Whereas  the  Congress  of  the  United  States,  in  the  exercise  of  the 
constitutional  authority  vested  in  them,  have  resolved,  by  joint  reso- 

1  The  resolution  was  signed  by  President  Wilson  at  5.03  p.  m.,  7  Dec,  1917.      (New  • 
York  Times,  8  Dec,  1917,  p.  1,  a.) 
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Jution  of  the  Senate  and  House  of  Eepresentatives  bearing  date  of 
December  7,  1917,  as  follows : 

Whereas  the  Imperial  and  Royal  Austro-Hungarian  Governinent  has  com- 
mitted  repeated  acts  of  war  against  the  Governinent  and  the  people  of  the 
United  States  of  America :  Therefore  be  it 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  a  state  of  War  is  hereby  declared  to 
exist  between  the  United  States  of  America  and  the  Imperial  and  Royal 
Austro-Hungarlan  Government ;  and  that  the  President  be,  and  he  is  hereby, 
authorized  and  directed  to  employ  the  entire  naval  and  military  forces  of  the 
United  States  and  the  resources  of  the  Government  to  carry  on  war  against 
the  Imperial  and  Royal  Austro-Hungarian  Government;  and  to  bring  the  con- 
flict to  a  successful  termination  all  the  resources  of  the  country  are  hereby 
pledged  by  the  Congress  of  the  United  States. 

Whereas,  by  sections  4067,  4068,  4069,  and  4070  of  the  Revised 
Statutes,  provision  is  made  relative  to  natives,  citizens,  denizens,  or 
subjects  of  a  hostile  nation  or  government,  being  males  of  the  age 
of  14  years  and  upwards,  who. shall  be  in  the  United  States  and  not 
actually  naturalized; 

Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United 
States  of  America,  do  hereby  proclaim  to  all  whom  it  may  concern 
that  a  state  of  war  exists  between  the  United  States  and  the  Imperial 
and  Royal  Austro-Hungarian  Government;  and  I  do  specially  direct 
all  officers,  civil  or  military,  of  the  United  States  that  they  exercise 
vigilance  and  zeal  in  the  discharge  of  the  duties  incident  to  such  a 
state  of  war;  and  I  do,  moreover,  earnestly  appeal  to  all  American 
citizens  that  they,  in  loyal  devotion  to  their  country,  dedicated  from 
its  foundation  to  the  principles  of  liberty  and  justice,  uphold  the 
laws  of  the  land  and  give  undivided  and  willing  support  to  those 
measures  which  may  be  adopted  by  the  constitutional  authorities  in 
prosecuting  the  war  to  a  successful  issue  and  in  obtaining  a  secure 
and  just  peace ; 

And,  acting  under  and  by  virtue  of  the  authority  vested  in  me  by 
the  Constitution  of  the  United  States  and  the  aforesaid  sections  of 
the  Revised  Statutes,  I  do  hereby  further  proclaim  and  direct  that 
the  conduct  to  be  observed  on  the  part  of  the.  United  States  toward 
all  natives,  citizens,  denizens,  or  subjects  of  Austria-Hungary,  being 
males  of  the  age  of  14  years  and  upward  who  shall  be  within  the 
United  States  and  not  actually  naturalized,  shall  be  as  follows : 

All  natives,  citizens,  denizens,  or  subjects  of  Austria-Hungary, 
being  males  of  14  years  and  upwards,  who  shall  be  within  the  United 
States  and  not  actually  naturalized,  are  enjoined  to  preserve  the 
peace  toward  the  United  States  and  to  refrain  from  crime  against 
the  public  safety,  and  from  violating  the  laws  of  the  United  States 
and  of  the  States  and  Territories  thereof,  and  to  refrain  from  actual 
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hostility  or  giving  information,  aid,  or  comfort  to  the  enemies  of  the 
United  States,  and  to  comply  strictly  with  the  regulations  which  are 
hereby  or  which  may  be  from  time  to  time  promulgated  by  the  Presi- 
dent ;  and  so  long  as  they  shall  conduct  themselves  in  accordance  with 
law  they  shall  be  undisturbed  in  the  peaceful  pursuit  of  their  lives 
and  occupations,  and  be  accorded  the  consideration  due  to  all  peace- 
ful and  law-abiding  persons,  except  so  far  as  restrictions  may  be 
necessary  for  their  own  protection  and  for  the  safety  of  the  United 
States;  and  toward  such  of  said  persons  as  conduct  themselves  in 
accordance  with  law  all  citizens  of  the  United  States  are  enjoined  to 
preserve  the  peace  and  to  treat  them  with  all  such  friendliness  as 
may  be  compatible  with  loyalty  and  allegiance  to  the  United  States. 

And  all  natives,  citizens,  denizens,  or  subjects  of  Austria-Hungary, 
being  males  of  the  age  of  14  years  and  upward,  who  shall  be  within 
the  United  States  and  not  actually  naturalized,  who  fail  to  conduct 
themselves  as  so  enjoined,  in  addition  to  all  other  penalties  prescribed 
by  law,  shall  be  liable  to  restraint,  or  to  give  security,  or  to  remove 
and  depart  from  the  United  States  in  the  manner  prescribed  by  sec- 
tions 4069  and  4070  of  the  Eevised  Statutes,  and  as  prescribed  in 
regulations  duly  promulgated  by  the  President; 

And  pursuant  to  the  authority  vested  in  me,  I  hereby  declare  and 
establish  the  following  regulations,  which  I  find  necessary  in  the 
premises  and  for  the  public  safety: 

(1)  No  native,  citizen,  denizen,  or  subject  of  Austria-Hungary, 
being  a  male  of -the  age  of  14  years  and  upward  and  not  actually 
naturalized,  shall  depart  from  the  United  States  until  he  shall  have 
received  such  permit  as  the  President  shall  prescribe,  or  except  under 
order  of  a  court,  judge,  or  justice,  under  sections  4069  and  4070  of 
the  Eevised  Statutes; 

(2)  No  such  person  shall  land  in  or  enter  the  United  States,  ex- 
cept under  such  restrictions  and  at  such  places  as  the  President  may 
prescribe ; 

(3)  Every  such  person  of  whom  there  may  be  reasonable  cause 
to  believe  that  he  is  aiding  or  about  to  aid  the  enemy,  or  who  may 
be  at  large  to  the  danger  of  the  public  peace  or  safety,  or  who  violates 
or  attempts  to  violate,  or  of  whom  there  is  reasonable  ground  to  be- 
lieve that  he  is  about  to  violate  any  regulation  duly  promulgated  by 
the  President,  or  any  criminal  law  of  the  United  States,  or  of  the 
States  or  Territories  thereof,  will  be  subject  to  summary  arrest  by 
the  United  States  marshal,  or  his  deputy,  or  such  other  officers  as  the 
President  shall  designate,  and  to  confinement  in  such  penitentiary, 
prison,  jail,  military  camp,  or  other  place  of  detention  as  may  be 
directed  bv  the  President. 
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This  proclamation  and  the  regulations  herein  contained  shall  ex- 
tend and  apply  to  all  land  and  water,  continental  or  insular,  in  any 
way  within  the  jurisdiction  of  the  United  States.  , 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the 
seal  of  the  United  States  to  be  affixed. 

Done  in  the  District  of  Columbia  this  11th  of  December,  A.  D. 
1917,  and  of  the  independence  of  the  United  States  the  one  hundred 
and  forty-second. 

WOODROW  WllSON. 

By  the  President: 
KoBEET  Lansing, 

Secretary  of  State. 

UNITED  STATES  against  GERMANY. 

Declaration  of  war  against  Germany,  1.18  p..  m.,  6  April,  1917.^ 

[Public  Resolution  No.  1,  65th  Cong.] 
[S.  J.  Res.  1.] 

Sixty-fifth  Congress  of  the  United  States  of  America.  At  the  first  session  begun 
and  held  at  the  city  of  Washington  on  Monday,  the  2d  day  of  April,  1917. 

Joint  resolution  declaring  that  a  state  of  war  exists  between  the  Imperial  Ger- 
man Government  and  the  Government  and  the  people  of  the  United  States 
and  making  provision  to  prosecute  the'  same. 

Whereas  the  Imperial  German  Government  has  committed  re- 
peated acts  of  war  against  the  Government  and  the  people  of  the 
United  States  of  America:  Therefore  be  it 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United, 
States  of  America  in  Congress  assembled,  That  the  state  of  war  be- 
tween the  United  States  and  the  Imperial  German  Government  which 
has  thus  been  thrust  upon  the  United  States  is  hereby  formally  de- 
clared; and  that  the  President  be,  and  he  is  hereby,  authorized  and 
directed  to  employ  the  entire  naval  and  military  forces  of  the  United 
States  and  the  resources  of  the  Government  to  carry  on  war  against 

iThe  resolution  was  signed  by  President  Wilson  at  1.18  p.  m.,  6  Apr.>  1917.  (New 
York  Times,  7  Apr.,  1917,  p.  1,  h.1 

The  Judge  Advocate  General  of  the  Army  has  delivered  the  following  opinion  : 
Upon  the  question  raised  as  to  the  *'  date  of  commencement  of  the  present  war,"  with 
references  to  the  .action  which  should  be  taken  on  claims  of  officers  and  enlisted  men  of 
property  destroyed  in  the  military  service  under  the  act  of  Congress  approved  Mar,  3, 
1885,  providing  that  the  act  "  shall  not  apply  to  losses  sustained  in  time  of  war  or 
hostilities  with  Indians." 

Held,  that  the  date  of  the  commencement  of  the  present  war  should  be  regarded  as 
the  date  of  approval  of  the  Joint  resolution  of  Congress  of  Apr.  6,  1917  (Pub.  No.  1, 
65th  Cong.),  formally  declaring  a  state  of  war  as  existing  between  the  United  States  and 
the  Imperial  German  Government. 

(18-461,  J.  A.  G.,  30  June,  1917.    Official  U.  S.  Bulletin,  No.  120,  p.  6.) 
"  The  words   '  the   beginning  of  the  war,'  as  used   herein,   shall  be   deemed   to   mean 
midnight  ending  the  day  on  which  Congress  has  declared  or  shall  declare  war  or  the 
existence  of  a  state  of  war."     Act  Oct.  6,  1917   (Trading  with  the  enemy  act),  sec.  2. 
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the  Imperial  German  Government ;  and  to  bring  the  conflict  to  a  suc- 
cessful termination  all  the  resources  of  the  country  are  hereby  pledged 
by  the  Congress  of  the  United  States. 

Champ  Clark, 
Speaker  of  the  House  of  Representatives. 
Tiios.  R.  Marshall, 
Vice  President  of  the  United  States  and 

President  of  the  Senate. 
Approved,  April  6,  1917. 

WooDROw  Wilson. 

ProclaTnation  of  war  with  Germany,  6  April,  1917. 

Br  THE  President  of  the  United  States  of  America., 

A  PROCLAMATION. 

Whereas  the  Congress  of  the  United  States  in  the  exercise  of  the 
constitutional  authority  vested  in  them  have  resolved,  by  joint  reso- 
lution of  the  Senate  and  House  of  Representatives  bearing  date  this 
day  "  That  the  state  of  war  between  the  United  States  and  the  Im- 
perial German  Government  which  has  be^  thrust  upon  the  United 
States  is  hereby  formally  declared  " ; 

Whereas  it  is  provided  by  section  4067  of  the  Revised  Statutes  as 
follows : 

Whenever  there  is  declared  a  war  between  the  United  States  and  any  foreign 
nation  or  Government,  or  any  invasion  or  predatory  incursion  Is  perpetrated, 
attempted,  or  threatened  against  the  territory  of  the  United  States  by  any  for- 
eign nation  or  Government,  and  the  President  malses  public  proclamation  of  the 
event,  all  natives,  citizens,  denizens,  or  subjects  of  the  hostile  nation  or  Gov- 
ernment, being  males  of  the  age  of  fourteen  years  and  upwards,  who  shall  be 
within  the  United  States  and  not  actually  naturalized  shall  be  liable  to  be 
apprehended,  restrained,  secured,  and  removed  as  alien  enemies.  The  Presi- 
dent is  authorized,  in  any  such  event,  by  his  proclamation  thereof,  or  other 
public  act,  to  direct  the  conduct  to  be  observed  on  the  part  of  the  United  States 
toward  the  aliens  who  become  so  liable ;  the  manner  and  degree  of  the  restraint 
to  which  they  shall  be  subject,  and  in  what  cases,  and  upon  what  security  their 
residence  shall  be  permitted,  and  to  provide  for  the  removal  of  those  who,  not 
being  permitted  to  reside  within  the  United  States,  refuse  or  neglect  to  depart 
therefrom  ;  and  to  establish  any  such  regulations  which  are  found  -necessary  in 
the  premises  and  for  the  public  safety ; 

Whereas  by  sections  4068,  4069,  and  4070  of  the  Revised  Statutes, 
further  provision  is  made  relative  to  alien  enemies ; 

Now,  therefore,  I,  Woodrow  Wilson,  President  of  the  United 
States  of  America,  do  hereby  proclaim  to  all  whom  it  may  concern 
that  a  state  of  war  exists  between  the  United  States  and  the  Im- 
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perial  German  Government;  and  I  do  specially  direct  all  officers, 
civil  or  military,  of  the  United  States  that  they  exercise  vigilance 
and  zeal  in  the  discharge  of  the  duties  incident  to  such  a  state  of 
war;  and  I  do,  moreover,  earnestly  appeal  to  all  American  citizens 
that  they,  in  loyal  devotion  to  their  country,  dedicated  from  its 
foundation  to  the  principles  of  liberty  and  justice,  uphold  the  laws' 
of  the  land,  and  give  undivided  and  willing  support  to  those  meas- 
ures which  may  be  adopted  by  the  constitutional"  authorities  in 
prosecuting  the  war  to  a  successful  issue  and  in  obtaining  a  secure 
and  just  peace; 

And,  acting  under  and  by  virtue  of  the  authority  vested  in  me 
by  the  Constitution  of  the  United  States  and  the  said  sections  of 
the  Eevised  Statutes,  I  do  hereby  further  proclaim  and  direct  that 
the  conduct  to  be  observed  on  the  part  of  the  United  States  toward 
all  natives,  citizens,  denizens,  or  subjects  of  Germany,  being  male 
of  the  age  of  14  years  and  upwards,  who  shall  be  within  the  United 
States  and  not  actually  naturalized,  who  for  tlie  purpose  of  this 
proclamation  and  under  such  sections  of  the  Revised  Statutes  are 
termed  alien  enemies,  shall  be  as  follows: 

All  alien  enemies  are  enjoined  to  preserve  the  peace  toward  the 
United  States  and  to  refrain  from  crime  against  the  public  safety, 
and  from  violating  the  la,ws  of  the  United  States  and  of  the  States 
and  Territories  thereof,  and  to  refrain  from  actual  hostility  or 
giving  information,  aid,  or  comfort  to  the  enemies  of  the  United 
States,  and  to  comply  strictly  Avith  the  regulations  which  are  hereby 
or  which  may  be  from  time  to  time  promulgated  by  the  President; 
and  so  long  as  they  shall  conduct  themselves  in  accordance  with  law, 
they  shall  be  undisturbed  in  the  peaceful  pursuit  of  their  lives  and 
occupations  and  be  accorded  the  consideration  due  to  all  peaceful 
and  law-abiding  persons,  except  so  far  as  restrictions  may  be  neces- 
sary for  their  own  protection  and  for  the  safety  of  the  United  States ; 
and  towards  such  alien  enemies  as  conduct  themselves  in  accordance 
with  law,  all  citizens  of  the  United  States  are  enjoined  to  preserve 
the  peace  and  to  treat  them  with  all  such  -friendliness  as  may  be 
compatible  with  loyalty  and  allegiance  to  the  United  States. 

And  all  alien  enemies  who  fail  to  conduct  themselves  as  so  enjoined, 
in  addition  to  all  other  penalties  prescribed  by  law,  shall  be  liable  to 
restraint  or  to  give  security,  or  to  remove  and  depart  from  the  United 
States  in  the  manner  prescribed  by  sections  4069  and  4070  of  the  Re- 
vised Statutes,  and  as  prescribed  in  the  regulations  duly  promulgated 
by  the  President; 

And  pursuant  to  the  authority  vested  in  me,  I  hereby  declare  and 
establish  the  following  regulations,  which  I  find  necessary  in  the 
premises  and  for  the  public  safety : 
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(1)  An  alien  enemy  shall  not  have  in  his  possession,  at  any  time 
or  place,  any  firearm,  weapon,  or  implement  of  war,  or  component 
part  thereof,  ammunition,  maxim  or  other  silencer,  bomb  or  explosive 
or  material  used  in  the  manufacture  of  explosives ; 

(2)  An  alien  enemy  shall  not  have  in  his  possession  at  any  time  or 
place,  or  use  or  operate  any  aircraft  or  wireless  apparatus,  or  any 
form  of  signaling  device,  or  any  form  of  cipher  code,  or  any  paper, 
document  or  book  written  or  printed  in  cipher  in  which  there  may 
be  invisible  writing; 

(3)  All  property  found  in  the  possession  of  an  alien  enemy  in  vio- 
lation of  the  foregoing  regulations  shall  be  subject  to  seizure  by  the 
United  States; 

(4)  An  alien  enemy  shall  not  approach  or  be  found  within  one-half 
of  a  mile  of  any  Federal  or  State  fort,  camp,  arsenal,  aircraft  station, 
Government  or  naval  vessel,  navy  yard,  factory,  or  workshop  for  the 
manufacture  of  munitions  of  war  or  of  any  products  for  the  use  of 
the  Army  or  Xavy; 

(5)  An  alien  enemy  shall  not  write,  print,  or  publish  any  attack  or 
threat  against  the  Government  or  Congress  of  the  United  States,  or 
either  branch  thereof,  or  against  the  measures  or  policy  of  the  United 
States,  or  against  the  person  or  property  of  any  person  in  the  mili- 
tary, naval,  or  ci^'il  service  of  the  United  States,  or  of  the  States 
or  Territories,  or  of  the  District  of  Columbia,  or  of  the  municipal 
governments  therein; 

(6)  An  alien  enemy  shall  not  commit  or  abet  any  hostile  act  against 
the  United  States,  or  give  information,  aid,  or  comfort  to  its  enemies ; 

(7)  An  alien  enemy  shall  not  reside  in  or  continue  to  reside  in, 
to  remain  in,  or  enter  any  locality  which  the  President  may  from  time 
to  time  designate  by  Executive  order  as  a  prohibited  area  in  which 
residence  by  an  alien  enemy  shall  be  found  by  him  to  constitute  a 
danger  to  the  public  peace  and  safety  of  the  United  States,  except 
by  permit  from  the  President  and  except  under  such  limitations  or 
restrictions  as  the  President  may  prescribe ; 

(8)  An  alien  enemy  whom  the  President  shall  have  reasonable 
cause  to  believe  to  be  aiding  or  about  to  aid  the  enemy,  or  to  be  at 
large  to  the  danger  of  the  public  peace  or  safety  of  the  United  States 
or  to  have  violated  or  to  be  about  to  violate  any  of  these  regulations, 
shall  remove  to  any  location  designated  by  the  President  by  Executive 
order,  and  shall  not  remove  therefrom  without  permit,  or  shall  depart 
from  the  United  States  if  so  required  by  the  President ; 

(9)  No  alien  enemy  shall  depart  from  the  United  States  until  he 
shall  have  received  such  permit  as  the  President  shall  prescribe,  or 
except  under  order  of  a  court,  judge,  or  justice,  under  sections  4069 
and  4070  of  the  Revised  Statutes; 
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(10)  No  alien  enemy  shall  land  in  or  enter  the  United  States,  ex- 
cept under  such  restrictions  and  at  such  places  as  the  President  may 
prescribe ; 

(11)  If  necessary  to  prevent  violation  of  these  regulations,  all 
alien  enemies  will  be  obliged  to  register ; 

(12)  An  alien  enemy  whom  there  may  be  reasonable  cause  to 
believe  to  be  aiding  or  about  to  aid  the  enemy,  or  who  may  be  at 
large  to  the  danger  of  the  public  peace  or  safety,  or  who  violates  or 
who  attempts  to  violate,  or  of  whom  there  is  reasonable  ground  to 
believe  that  he  is  about  to  violate  any  regulation  duly  promulgated 
by  the  President,  or  any  criminal  law  of  the  United  States,  or  of  the 
States  or  Territories  thereof,  will  be  subject  to  summary  arrest  by 
the  United  States  marshal,  or  his  deputy,  or  such  other  officer  as  the 
President  shall  designate,  and  to  confinement  in  such  penitentiary, 
prison,  jail,  military  camp,  or  other  place  of  detention  as  may  be 
directed  by  the  President. 

This  proclamation  and  the  regulations  herein  contained  shall  ex- 
tend and  apply  to  all  land  and  water,  continental  or  insular,  in  any 
way  within  the  jurisdiction  of  the  United  States. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the 
seal  of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  6th  day  of  April,  in  the  year 
of  our  Lord  1917,  and  of  the  independence  of  the  United  States  the 
one  hundred  and  forty-first. 

[seal.]  Woodrow  "VVilson. 

By  the  President: 
Robert  Lansing, 

Secretary  of  State. 
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AUSTBIA-HTINGAIIY  with  JAPAN. 

Instructions  'in  regard  to  Japan,  ^4-  August,  1914- 

I Austro-Hungarian   Red   Book;   LXIX.] 

Count  Berchtold  to  Baron  Miiller,  Tokio. 

[Telegram.] 

Vienna,  24  August,  1914. 

The  commander  of  H.  M.  S.  Elisabeth  has  been  instructed  to  par- 
ticipate in  the  action  at  Tsingtau. 

In  view  of  Japan's  action  against  our  ally,  the  German  Empire,  I  re- 
quest you  to  ask  for  your  passports,  notify  consulates,  and  leave  Japan 
for  America  together  with  our  colony  and  the  staffs  of  embassy  and 
consulates.  You  will  place  our  subjects  and  interests  under  the 
protection  of  the  American  ambassador.  Passports  will  be  handed 
to  Japanese  ambassador  here. 

ATJSTRIA-HUWGARY  with  PORTUGAL. 

Notification  of  the  severance  of  diplomatic  relations  uufh  Portugal, 
dated  16  August,  1918. 

[Telegram  to  the  Department  of  State  from  Lisbon.] 

Seceetaet  or  State, 

Washington,  16  August — 10  a.  m. 
Department's  telegram  361,  30  July.  Germany  declared  war 
against  Portugal  on  9  March,  1916.  Austria  has  not  declared  war  on 
Portugal,  but  by  virtue  of  her  alliance  with  Germany,  severed  dip- 
lomatic relations  with  Portugal  on  15  March,  1916,  the  Austrian 
minister  leaving  Lisbon  the  following  day. 

Birch. 
(73) 
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AUSTRIA-HUNGAHY  with  SERBIA. 

Notification  of  severance  of  diplomatic  relations  with  Serbia^ 

25  July,  19H. 

[Austro-Hungarian   Red  Book,   Xo.   XXIV.] 

Baron  von  Giesl  to   Count  Berchtold. 

[Telegram.] 

Semltn,  25  July,  WH. 

The  reply  of  the  Eoyal  Serbian  Government  to  our  demands  of 
the  23d  instant  being  inadequate,  I  have  broken  off  diplomatic 
relations  with  Serbia  and  have  left  Belgrade  with  the  staff  of  the 
legation. 

The  reply  was  handed  to  me  at  5.58  p.  m. 

Notification  of  Austro-TIung avian  severance  of  diplomatic  relations, 

25  July,  19H. 

[Serbian  Blue  Book.] 

No.  31. — M.  Pashitch,  Prime  Minister  and  Minister  of  Foreign  Affairs,  to 
All  the  Royal  Legations. 

Belgrade,  12/25  July,  IQlJf. 

To-day  at  5.45  p.  m.  I  delivered  the  answer  to  the  Austro-Hun- 
garian  note.  You  will  receive  to-night  the  exact  text.  You  will  see 
that  we  have  gone  as  far  as  we  could  go,  even  to  the  extreme  limit. 
When  he  received  the  note,  the  minister  of  Austria-Hungary  de- 
clared that  he  must  compare  it  with  the  instructions  and  that  he 
would  give  me  the  answer  immediately.  As  soon  as  I  had  returned 
to  the  ministry,  the  minister  of  Austria-Hungary  informed  me  by 
letter  that  he  was  not  satisfied  with  our  answer,  and  that  he  would 
leave  Belgrade  this  very  evening  with  all  the  personnel  of  the  le- 
gation. He  intrusts  to  the  minister  of  Germany  the  protection  of 
the  legation  with  all  the  furnishings  and  the  archives,  as  well  as  the 
protection  of  the  Austro-Hungarian  subjects  and  interests  in  Serbia. 
Finally,  he  states  that  by  the  delivery  of  his  letter  diplomatic  re- 
lations between  Serbia  and  Austria-Hungary  are  completely  broken. 

The  Royal  Government  has  summoned  the  Skupshtina  for  the 
14/27  of  July  at  Xish,  whither  are  going  to-night  all  the  ministries 
with  their  officials.  In  the  name  of  the  King,  the  Hereditary  Prince 
has  signed  the  order  of  mobilization  for  the  army;  to-morrow  or  the 
day  following,  a  proclamation  will  be  published  in  which  citizens 
who  are  not  soldiers  are  invited  to  remain  quietly  at  home,  and  the 
soldiers  to  join  the  colors  |ind  to  defend  Serbia  in  the  measure  of 
their  strength,  in  case  she  should  be  attacked. 
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AUSTRIA-HUNGARY  with  UNITED  STATES. 

Note   severing   diplomatic  relations   tvith   United  States,  8  April, 

1917. 

Charge  Grew  to  the  Secretary  of  State. 

[International  Law  Documents,  Naval  War  College,  1917  :  52.] 

American  Embassy, 
Vienna,  8  April,  1917. 

Minister  for  foreign  affairs  has  just  informed  me  that  the  diplo- 
matic relations  between  the  United  States  and  Austria-Hungary 
are  broken  and  has  handed  me  passports  for  myself  and  the  mem- 
bers of  the  embassy.  He  states  that  we  may  leave  the  Monarchy 
at  your  convenience  and  that  every  possible  courtesy  will  be  ex- 
tended. Am  telegraphing  consuls  to  arrange  their  affairs  and  pro- 
ceed to  Vienna  with  a  view  to  leaving  for  Switzerland  if  possible 
at  end  of  week. 

Following  is  translation  of  text  of  note  handed  me  by  minister : 

Impkkial  and  Royal  ^Iinistky  of  the   Impekial  and 

Royal  HorsE  and  of  Foreign  Affaiks, 

Vienna,  S  April,  1911. 

Since  the  United  States  of  America  lias  declared  that  a  state  of  war  exists 
between  it  and  the  Imperial  German  Government,  Austria-Hungary,  as  ally 
of  the  German  Empire,  has  decided  to  break  off  the  diplomatic  relations 
with  the  United  States,  and  the  Imperial  and.  Royal  Embassy  in  Washing- 
ton has  been  instructed  to  inform  the  Department  of  State  to  that  effect. 

While  regretting  under  these  circumstances  to  see  a  termination  of  the 
pei'sonal  relation.s  which  he  has  had  the  honor  to  hold  with  the  charge  d'affaires 
of  the  United  States  of  America,  the  undersigned  does  not  fail  to  place  at  the 
former's  dispesal  herewith  the  passport  fur  the  departure  from  Austria- 
Hungary  of  himself  and  the  other  members  of  the  embassy. 

At  the  same  time  the  undersigned  avails'  liimself  of  the  opportunity  to 
renew  to  the  charge  d'affaires  the  expression  of  his  most  perfect  consid- 
eration. 


To  Jlr.  Joseph  Clark  Grew, 

Charge   d'Affalres   of   the    United   Statcn  of  America. 


CZERNIN. 


Grew. 


BELGIUM. 

BELGIUM  with  GERMANY. 

Note  severing  diplomatic  relations  icith  Germany,  1^.  August,  19H. 

[Belgian  Gray  Book,  No.  31.] 

Monsieur   Davignon,   Belgian   Minister   for   Foreign   Affairs,   to   Herr  von 

Below  Saleske,  German  Minister. 

[Translation.] 

Brussels,  4  August,  19H. 
SiK :  I  have  the  honor  to  inform  your  excellency  that  from  to-day 
the  Belgian  Government  are  unable  to  recognize  your  diplomatic 
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status  and  cease  to  have  official  relations  with  you.  Your  excellency 
will  find  inclosed  the  passports  necessary  for  your  departure  with 
the  staff  of  the  legation. 

(Signed)  Davignon. 


BOLIVIA. 

BOLIVIA  with  GERMANY. 

Note  severing  diflomatic  relatiotis  with  Germany,  llf.  April,  1917. 

[Associated  Press  despatch,   14  April,  1917.] 

La  Paz,  Bolivia,  H  April. 

The  German  minister  and  his  staff  have  been  handed  their  pass- 
ports by  the  Bolivian  Government,  with  a  note  declaring  that  diplo- 
matic relations  between  Bolivia  and  Germany  have  been  seA'ered. 

The  note  denounces  the  attacks  of  German  submarines  on  neutral 
vessels  as  violations  of  international  law  and  of  The  Hague  con- 
vention. It  recalls  that  the  Bolivian  minister  to  Berlin  was  on 
board  the  Holland-Lloyd  liner  Tvhantia  when  that  vessel  was  sunk 
in  neutral  waters  a  year  ago.    The  note  concludes : 

Ydur  excellency  will  understand  that  although  we  regret  the  breach  of  diplo- 
matic relations  between  Bolivia  and  the  German  Empire,  such  relations  have 
become  insupportable  under  existing  circumstances.  In  consequence  your  excel- 
lency will  find  herewith  passports  for  yourself  and  the  members  of  your  legation. 

The  note  declares  that  German  subjects  and  property  will  enjoy 
all  liberties  guaranteed  by  law,  provided  that  they  do  not  commit 
any  act  of  delinquency,  either  collectively  or  as  individuals. 

N otification  of  the  severance  of  diplomatic  relations  with  Germany, 

H  April,  1917.  - 

Bolivian  Minister  to  the  Secretary  of  State. 
[Archives  of  the  Department  of  State.] 

Legation  of  Bolivia, 
Washington,  D.  C,  H  Ajml,  1917. 

Sir:  I  have  the  honor  to  inform  your  excellency  that  my  Gov- 
ernment, on  yesterday,  delivered  his  passport  to  the  German  minister 
and  declared  the  diplomatic  relations  between  Bolivia  and  the 
German  Empire  to  be  broken  off. 

When  my  Government  received  the  communication  of  the  Im- 
perial Government  of  Germany  relative  to  the  unrestricted  use  of 
its  submarines,  it  not  only  protested  against  such  a  resolution  but 
declared  that  on  this  question  it  stood  with  the  Government  of  the 
United  States  in  the  defense  of  the  neutral  rights  and  the  laws  of 
mankind  ignored  by  the  German  Government.    The  rupture  of  re- 
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lations  consummated  to-day  is  the  natural  consequence  of  the  atti- 
tude taken  by  Bolivia  which  gladly  sides  with  the  Government  of 
the  United  States  in  the  holy  cause  of  the  defense  of  right  and  justice 
against  the  mastery  of  force  and  violence. 

I  avail  myself  of  this  opportunity  to  reiterate  to  your  excellency 
the  sentiments  of  my  most  distinguished  consideration. 

T.  Caldeeon. 
To  His  Excellency  the  Secretary  or  State, 

Washington,  D.  C. 


BKAZIL. 

BRAZIL  with  GEEMANY. 

Noti^cation  of  severance  of  diploma-tic  relations  with  Germanyy 

11  April,  1917. 

[International  Law  Documents,  Naval  War  College,  1917:64.] 

Rio  DE  Janeiro,  11  April,  1917. 

Considering  that  the  inquiry  and  the  conclusions  cabled  by  the 
legation  at  Paris  on  the  subject  of  torpedoing  of  the  steamer  Parana 
established  the  fact  that  the  Parana  was  proceeding  under  reduced 
speed,  was  illuminated  outside  and  inside,  including  the  shield  with 
the  name  "  Brazil,*'  and 

Considering  that  the  steamer  received  no  warning  to  stop,  accord- 
ing to  the  unanimous  deposition  of  the  crew,  and 

Further,  that  the  steamer  was  torpedoed  and  was  shelled  five  times, 
and  that  the  submarine  made  no  attempt  to  save  life. 

Then,  in  the  presence  of  such  aggravating  circumstances  and  in 
accord  with  the  note  of  9  P^ebruary  and  the  telegram  of  13  February 
sent  by  the  Brazilian  Government  to  the  legation  at  Berlin,  the 
Brazilian  Government  severs  relations  with  Germany. 

Notification  of  the  severeince  of  diplomatic  relations  loith  Germanyy 

12  ApHl,  1917. 

The  Brazilian  Minister  to  the  Secretary  of  State. 
[Archives  of  the  Department  of  State.] 

Embassy  of  Brazil,  Washington,  12  April,  1917. 

Mr.  Secretary  or  State:  I  have  this  moment  received  from  my 
Government  instructions  to  advise  that  of  your  excellency  that  on 
yesterday  his  passports  were  handed  to  the  minister  of  Germany  at 
Rio  de  Janeiro  and  a  telegram  was  sent  to  our  minister  at  Berlin 
instructing  him  to  ask  for  his,  thus  bringing  to  an  end  the  diplomatic 
relations  of  Brazil  with  that  Empire. 


78  CHINA. 

By  note  of  9  February  last,  Brazil  protested  against  the  manner 
in  which  the  German  Government  seeks  to  hamper  maritime  com- 
merce with  the  enemy  countries  and  declared  that  Government  re- 
sponsible for  injuries  to  persons  or  property  of  Brazilian  citizens 
in  the  lawful  exercise  of  their  rights  on  the  open  seas  if  found  to  be 
in  violation  of  the  principles  of  international  law  or  of  the  conven- 
tions signed  between  the  two  countries.  And  in  order  to  remove  all 
doubts  on  that  point  our  legation  at  Berlin,  on  13  February,  notified 
the  German  Government  that  "  we  consider  essential  to  the  mainte- 
nance of  relations  with  Germany  that  no  Brazilian  vessel  be  attacked 
in  any  way  and  under  any  pretense  whatsoever,  even  that  of  carry- 
ing contraband  of  war,  the  belligerents  having  included  e\'erytliing 
in  that  class." 

My  Government  was  grieved  to  hear  of  the  sinking  of  the  Brazilian 
steamer  Parana  at  11  p.  m.  on  the  8th  of  this  month  while  nearing 
the  port  of  Cherbourg  at  reduced  speed  and  showing  the  regulation 
lights  and  also  in  large  illuminated  letters  the  word  "  Brazil."  The 
ship  was  not  summoned  to  stop  for  an  examination  of  her  papers  and 
cargo,  was  torpedoed  without  warning,  five  cannon  shots  being  fired 
into  her  besides.  Although  near  by  and  in  full  sight,  the  submarine 
extended  no  assistance  to  the  shipwrecked  crew.  Several  Brazilians 
lost  their  lives,  others  were  injured  in  that  brutal  attack  on  a  ship  of 
a  neutral  country.  The  President  of  the  United  States  of  Brazil 
judged  that  the  incident  left  no  room  for  explanations  or  diplomatic 
negotiations  with  the  Government  of  Germany,  toward  which  that  of 
Brazil  ever  fulfilled  its  promises  and  obligations  freely  entered  into 
and,  to  his  regret  to  be  sure,  resolved  to  break  our  diplomatic  and 
■commercial  relations  with  the  German  Empire. 

I  avail  myself  of  this  opportunity  to  renew  to  your  excellency,  Mr. 
Secretary  of  State,  the  assurances  of  my  highest  consideration. 

DOMICIO  DE  Gama. 

To  His  Excellency  Mr.  Egbert  Lansing, 

Secretary  of  State  of  the  United  States  of  America. 


CHINA. 

■CHINA  with  GERMANY. 

Note  severing  diploraatie  relations  viith  Germany^  noon.,  1^  March, 

1917. 

[Official  Documents  Relating  to  the  War,  Chinese  Foreign  OflSco,  1917  :  10.] 

■Chinese  Foreign  Office  to  German  Minister  at  Peking,  Peking  14  March, 

1917. 

Yo-UR  Excellency: 

With  reference  to  the  new  submarine  policy  of  Germany,  the  Gov- 
ernment of  the  Eepublic  of  China,  actuated  by  the  desire  to  further 
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the  cause  of  the  peace  of  the  world  and  to  maintain  the  sanctity  of 
international  law,  addressed  a  protest  to  your  excellency  on  9  Febru- 
ary and  declared  that  if,  contrary  to  its  expectations,  its  protest  was 
ineffectual,  the  Chinese  Government  would  be  constrained  to  sever 
the  diplomatic  relations  at  present  existing  between  the  two  coun- 
tries. During  the  lapse  of  a  month  no  heed  has  been  paid  to  the  pro- 
test of  the  Chinese  Government  in  the  activities  of  German  sub- 
marines, which  have  caused  the  loss  of  many  Chinese  lives. 

On  10  March  a  reply  was  received  from  your  excellency.  Although 
it  states  that  the  Gennan  Government  is  willing  to  open  negotiations 
to  arrive  at  a  plan  for  the  protection  of  Chinese  life  and  property,  yet 
it  declares  that  it  is  difficult  for  Germany  to  cancel  her  blockade 
policy  and,  therefore,  is  not  in  accord  with  the  object  of  the  protest, 
and  the  Chijiese  Government,  to  its  deep  regret,  considers  its  protest 
ineffectual. 

Therefore,  the  Chinese  Government  is  constrained  to  sever  the  dip- 
lomatic relations  at  present  existing  with  the  German  Government. 
I  have  the  honor  to  send  herewith  a  passport  for  your  excellency, 
the  members  of  the  legation  staff,  and  their  families  and  retinue,  for 
their  protection  while  leaving  Chinese  territory. 

A.S  regards  the  German  consular  officers,  this  ministry  has  in- 
structed the  different  commissioners  for  foreign  affairs  in  the  treaty 
ports  to  issue  them  similar  passports  for  leaving  the  country. 

I  avail,  etc. 

(Signed)  Wu-Ting-Fang. 


COSTA  RICA. 

COSTA  RICA  with  GEBMANY. 

Executive  decree  of  Costa  Rica  severing  diplomatic  relations  with 
the  German  Government,  dated  '21  September  and  puhlished  22 
Septemher,  1917. 

[Archives  of  the  Department  of  State.] 
Federico  Tinoco,  Constitutional  President  of  the  Republic  of  Costa  Rica. 

Whereas  Costa  Rica  has  profoundly  deplored  the  offenses  which 
German  militarism  commits  systematically  in  the  present  war 
against  all  the  principles  resting  upon  morality  and  law,  liberty  and 
human  welfare,  but  has  nevertheless  in  its  desire  to  preserve  the 
strictest  neutrality  maintained  under  these  circumstances  the  strictest 
silence;  and 

Whereas  this  attitude  does  not  preserve  national  interests  from 
the  effects  of  the  policy  of  the  German  Government,  whose  mission 
in  neutral  countries  is  that  of  provoking,   according  to   circum- 
stances, conflicts  of  either  international  or  internal  order ;  and 
92838—19- 6 
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Whereas  it  is  from  all  points  of  view  desirable  that,  in  order  to 
cope  with  this  constant  danger  threatening  us  as  much  as  possible, 
we  take  precautions  analagous  to  those  adopted  by  certain  of  the 
Eepublics  of  the  American  Continent,  whose  interests,  at  the  same 
time,  are  firmly  linked  with  ours  by  the  strictest  solidarity ; 

Now,  therefore,  in  accordance  with  the  resolve  of  the  Council  of 
Government,  and  in  exercise  of  the  power  conferred  upon  him  by 
paragraph  9,  article  99,  of  the  Constitution  of  the  State, 

'  DECREES : 

Sole  Article.  From  this  date  forward  diplomatic  relations  with 
the  Government  of  the  German  Empire  are  suspended. 

Ordered  communicated  and  published." 

Given  in  the  city  of  San  Jose  this  twenty-first  day  of  September 
of  the  year  one  thousand  nine  hundred  and  seventeen. 

F.  TiNoco. 

Carlos  Lara,  Minister  of  Foreign  Affairs. 

Amadeo  Johanning,  Minister  of  Government  and  Police. 

Manuel  F.  Jimenez,  Minister  of  Fina.nce  and  Commerce. 

R.  Brenes  Mesen,  Minister  of  Puhlic  Instruction. 

Juan  B.  Quiros,  Minister  of  Prom/)tion. 

J.  J.  Tinoco,  Minister  of  AYar  and  Marine. 


ECUADOR. 

ECUADOR  with  GERMANY. 

Notification  of  severance  of  relations  with  Germam/y,  8  Decemher., 

1917.   ■ 

The  Minister  of  Ecuador  to  the  Secretary  of  State. 
[Archives  of  the  Department  of  State.] 

No.  47 

Legation  of  Ecuador, 
Washington,  8  December^  1917. 

Mr.  Secretary  or  State  :  It  is  my  very  high  honor  to  inform,  by  or- 
der of  my  Government,  the  Government  of  the  United  States  through 
the  worthy  medium  of  the  Secretary  of  State,  that  as  a  result  of  inci- 
dents instigated  by  German  agents  in  Ecuador  which  offended  the 
dignity  of  the  nation  and  the  spirit  of  continental  solidarity,  the 
diplomatic  relations  between  my  Government  and  that  of  Germany 
have  been  formally  broken. 

I  am  pleased  to  put  on  record  this  event  which  is  proof  notably  of 
the  nation's  pride  and  of  the  spirit  of  pan- American  solidarity  which 
inspires  my  Government  but  also  of  its  deep-seated  and  decided  ad- 
hesion to  the  ideas  and  sentiments  that  have  left  a  fathomless  chasm 
between  the  civilized  world  and  the  Government  of  Germany. 
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I  avail  myself  of  this  opportunity  to  reiterate  to  the  Secretary  of 
State  the  assurances  of  my  highest  and  most  distinguished  con- 
sideration. 


To  Mr.  Robert  Lansing, 

Secretary  of  State,  Washington. 


E.  H.  Elizalde. 


FRANCE. 

FRANCE  with  AXTSTBIA-HTJNGARY. 

Note  relating  to  severance  of  diplomatic  relations  with  Austria- 
Hungary,  10  August,  1914. 

[Austro-Hungarian  Red  Book,  LXIII.] 

Count  Szecsen  to  Count  Berchtold. 

[Telegram.] 

Paris,  10  August,  19 H. 

Received  telegram  of  9th  August. 

Immediately  communicated  contents  to  M.  Doumergue:  The 
minister,  having  received  a  similar  telegraphic  report  from  M.  Du- 
maine  concerning  his  conversation  with  you,  is  satisfied  that  our 
troops  are  not  on  the  French, frontier,  but  says  that  he  has  positive 
information  that  an  Austro-Hungarian  army  corps  has  been  trans- 
ported to  Germany,  thus  enabling  the  latter  to  withdraw  her  own 
troops  from  the  German  territories  now  occupied  by  our  forces.  In 
the  minister's  view  this  facilitates  the  military  operations  of  the 
Germans. 

I  have  repeatedly  called  the  minister's  attention  to  the  wording  of 
your  reply ;  he  recognizes  that  there  could  be  no  question  of  an  active 
participation  of  our  troops  in  the  Franco-German  war,  but  insists 
that  the  presence  of  our  troops  on  German  territory  is  undeniable  and 
represents  military  support  to  Germany.  Under  these  circumstances, 
he  has  instructed  the  French  ambassador  in  Vienna  to  ask  im- 
mediately for  his  passports  and  to  leave  Vienna  with  the  entire 
staff  of  the  embassy  to-day. 

The  minister  told  me  that,  under  the  circumstances,  my  presence 
here  could  be  of  no  avail,  but  owing  to  public  excitement,  might  even 
give  rise  to  unpleasant  incidents  which  he  would  like  to  avoid.  He 
offered  to  have  a  special  train  ready  to-night  for  my  conveyance 
out  of  France.  I  replied  that  it  would  be  impossible  for  me  to 
obtain  instructions  from  you  by  to-night,  but  in  view  of  the  recall 
of  M.  Dumaine,  I  begged  him  to  have  my  passports  handed  to  me. 
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Notification  of  the  severance  of  diplomatic  relations,  11  August,  IQlIi. 

[ArcMves  of  the  Department  of  State.] 

Embassy  or  the  French  Republic 

TO  THE  United  States, 
Manchester,  Mass.,  11  August,  191]^. 

Mr.  Secretary  of  State:  The  Government  of  the  Republic  has 
j>ositive  knowledge,  despite  the  declaration  of  the  Austro-Hungarian 
Ministry  of  Foreign  Affairs  and  of  the  ambassador  of  Austria  at 
Paris  to  the  contrary,  that  Austrian  troops  have  entered  Germany  on 
their  way  to  the  French  frontier.  These  troops  enabling  the  Berlin 
Government  to  use  the  forces  whose  place  they  take  in  German  terri- 
tory had  to  be  considered  by  my  Government  as  unquestionably  oper- 
ating against  France,  in  point  of  law  and  of  fact. 

The  ambassador  of  the  Republic  at  Vienna  has  consequently  been 
ordered  to  ask  for  his  passports.  The  ambassador  of  Austria-Hun- 
gary at  Paris  has  likewise  asked  for  his  passports  and  every  ar- 
rangement has  been  made  by  my  Government  to  insure  his  departing 
under  the  usual  conditions  of  international  courtesy. 

I  have  the  honor  to  bring  these  events  to  your  excellency's  knowl- 
edge. 

Be  pleased  to  accept,  Mr.  Secretary  of  State,  the  assurances  of  my 
high  consideration. 

Clausse. 

His  Excellencj'  the  Honorable  W.  J.  Bryan, 

Secretary  of  State  of  the  United  States. 

FRANCE  with  TURKEY. 

Notification  of  the  severance  of  relations  with  Turkey,  7  November, 

19U. 

[From  a  despatch  to  the  Department  of  State  from   Constantinople.] 

*  *  *  Early  on  30  October,  the  Russian  ambassador  demanded 
his  passports  and  his  action  was  followed  by  the  English  and  French 
ambassadors.  At  their  request  the  Italian  ambassador  and  I  called 
on  the  Minister  of  the  Interior  and  urged  prompt  and  courteous 
action  toward  the  departing  ambassadors.  This  was  promised  and 
also  that  safe  conduct  should  be  granted  British  and  French  consuls. 
Russian  consuls  must  remain  till  Russia  has  given  safe  conduct  to 
Ottoman  consuls,  and  neither  they  nor  Russian  citizens  have  yet 
received  permission  to  depart. 
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GERMAJ^TY. 

GERMANY  with  ITALY. 

Notification  of  the  severance  of  diplomatic  relations  with  Germany, 

dated  2k  May,  1915. 

[Telegram  to  the  Department  of  State.] 

Secretary  of  State, 

Washington,  Z4.  May — 6  p.  m. 
Understand  that  German  ambassador  has  asked  for  his  passports 
and  is  leaving  Rome  to-night. 

American  Embassy,  Rome. 

GERMANY  with  JAPAN. 

Note  concerning  severing  diplomatic  relations  with  Japan,  2S  August, 

1914. 

[Austro-Hungarlan  Red  Book,  LXVIII.] 

Prince  Hohenlohe  to  Count  Berchtold. 

[Telegram.] 

Berlin,  2-3  August,  191^. 

The  Japanese  minister  here  has  been  informed  by  the  Foreign 
Office  that  the  German  Imperial  Government  had  no  intention  to 
reply  to  the  Japanese  ultimatum.  The  German  Government  ha'? 
instructed  its  ambassador  in  Tokyo  to  leave  Japan  upon  the  expira- 
tion of  the  time  limit  fixed  by  Japan  for  noon  to-day.  Simul- 
taneously the  Japanese  charge  d'affaires  is  to  be  handed  his  pass- 
ports. 

At  noon  the  charge  d'affaires  received  his  passports;  he  will  leave 
Berlin  to-morrow  morning  with  the  staff  of  the  embassy. 


GREAT  BRITAIN. 

GREAT  BRITAIN  with  BULGARIA. 

Proclamation  severing  diplomatic  relations  with  Bulgaria,  13 

October,  1915. 

[London  Times,  13  Oct.,   1915,  p.   9f.] 

His  Majesty's  Government  announce  that  the  Bulgarian  minister 
has  been  handed  his  passports  and  that  diplomatic  relations  between 
Great  Britain  and  Bulgaria  have  been  broken  off. 
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GKEAT  BRITAIN  with  TURKEY. 

Notification  of  severance  of  relations  with  Turkey,  dated  7  No- 
vember, IQlJi-. 

[From  a  despatch  to  the  Department  of  State  from  Constantinople.] 

*  *  *  Early  on  30  October,  the  Russian  ambassador  demanded 
his  passports  and  his  action  was  followed  by  the  English  and  French 
ambassadors.  At  their  request  the  Italian  ambassador  and  I  called 
on  the  Minister  of  the  Interior  and  urged  prompt  and  courteous  action 
toward  the  departing  ambassadors.  This  was  promised  and  also 
that  safe  conduct  should  be  granted  British  and  French  consuls. 
Eussian  consuls  must  remain  till  Russia  has  given  safe  conduct  to 
Ottoman  consuls,  and  neither  they  nor  Russian  citizens  have  yet 
received  permission  to  depart. 


QBEECE. 

GREECE   with   AUSTRIA-HUNGARY. 

[Text  of  the  uote  of  the  Government  of  Alexander  severing  diplomatic  rela- 
tions with  Austria-Hungary  is  not  available,  According  to  the  London  Times 
of  3  July,  1917,  it  was  identical  with  the  note  addressed  to  Germany.  See 
below.] 

GREECE  with  AUSTRIA-HUNGARY  and  TURKEY. 

Notification  of  severance  of  diplomatic  relations,  2  July,  1917. 

[Telegram  to  the  Department  of  State  from  Athens.] 

Secretary  of  State, 

Washixgton,  D.  C,  2  July,  12  noon. 
372. 

Minister  of  Foreign  Affairs  informs  me  Greece  at  war  Germany, 
Bulgaria.    Relations  broken  off  other  central  powers. 

Droppers. 


GREECE  with  GERMANY. 
Note  severing  diplomatic  relatioiis  with  Germany,  29  June,  1917. 

[London  Times,  3  July,  1917,  p.  7,  d.] 
Greek  Charge  d'  AfEaires  to  German  Foreign  Office.  < 

In  consequence  of  the  happily  effected  union  of  the  two  parties 
in  Greece  which  had  hitherto  been  separated,  and  in  view  of  the 
fact  that  several  Greek  regiments  are  taking  part  in  the  hostilities 
on  the  Balkan  front,  the  Greek  Government  considers  that  it  is 
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no  longer  possible  to  maintain  official  relations  with  the  German 
Government.  (The  same  mutatis  mutandi  to  Austro-Hungarian 
Government.) 


GREECE  with  TURKEY. 
Note  severing  diplomatic  relatione  with  Turkey,  29  June,  1917. 
[See  Greece  with  Austria-Hungary,  Supra  p.  84.] 


GUATEMALA. 

GUATEMALA  with  GERMANY. 

r Archives  of  the  Department  of  State.] 
Decree  No.  727. 

Manuel  Estrada  Cabrera,  Constitutional  President  of  the  Republic, 
considering : 

Whereas  under  date  of  7th  March  of  the  current  year  the  Govern- 
ment of  Guatemala  presented  a  formal  protest  before  the  Imperial 
German  Government  on  account  of  the  violation  of  international  law 
involved  in  the  procedure  adopted  by  the  German  Admiralty  iii  its 
submarine  warfare  in  the  present  European  war;  a  procedure  which 
was  officially  communicated  on  the  9th  of  February  of  1917; 

Whereas  the  above  protest  was  not  only  disregarded  as  to  the  ces- 
sation of  the  above-mentioned  method  of  procedure,  but  it  did  not 
even  meet  with  the  courtesy  of  a  reply  from  the  Imperial  Govern- 
ment or  from  its  diplomatic  representative  in  Guatemala ; 

Whereas  such  manner  of  proceeding  constitutes  a  complete  contra- 
vention of  the  rights  and  interests  of  Guatemalans,  which  the  Gov- 
ernment has  the  sacred  obligation  to  protect  and  safeguard,  and 

Whereas  due  to  these  reasons,  it  becomes  imperative  to  put  in  force 
such  measures  as  will  safeguard  the  dignity  and  honor  of  the  coun- 
try and  prevent  future  and  positive  evils ; 

Therefore:  In  Cabinet  meeting  and  in  conformity  to  the  powers 

vested  in  him, 

Decrees : 

Article  1.  From  the  present  date  the  existing  diplomatic  relations 
with  the  Imperial  German  Government  are  severed. 

Abticle  2.  To  hand  his  passports  to  His  Excellency  Doctor  Curt 
Lehmann,  envoy  extraordinary  and  minister  plenipotentiary  of  Ger- 
many in  Guatemala,  and  to  all  the  persons  who  compose  his  family 
'  and  retinue,  fixing  a  period  of  eight  days  in  which  they  have  to  leave 
the  national  territory.  At  the  same  time  Doctor  Manuel  Arroyo,  the 
Guatemala:n  diplomatic  representative  in  Germany  will  b6  instructed 
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to  request  from  the  Imperial  Government  his  respective  passport  and 
to  leave  said  country  at  the  earliest  possible  time. 

Article  3.  To  cancel  the  exequaturs  of  the  German  consuls  ac- 
credited to  Guatemala  and  to  withdraw  the  commissions  from  the 
national  consuls  accredited  to  that  Empire. 

The  Minister  for  Foreign  Affairs  is  intrusted  with  the  compliance 
of  this  decree,  and  he  will  communicate  it  to  the  National  Legislative 
Assembly. 

Let  it  be  communicated,  published,  and  enacted. 

Done  in  the  Palace  of  the  Executive  Power,  in  Guatemala,  this 
twenty-seventh  day  of  the  month  of  April  of  one  thousand  nine 
hundred  and  seventeen. 

Manuel  Estrada  C. 

The  Secretary  of  State  in  the  Department  of  Finance  and  Public 
Credit. 

G.  Aguirre. 
The  Secretary  of  State  in  the  Department  of  War. 

Luis  Ovalle. 
The  Secretary  of  State  in.  the  Department  of  Public  ^Yorks. 

Luis  F.  Mendizabal. 

The  Secretary  of  State  in  the  Department  of  Government  and. 
Justice. 

J.  M.  Eeina  Andrade. 

The  Secretary  of  State  in  the  Department  of  Public  Education. 

J.  Ed.  Girox. 

The  Secretary  of  State  in  the  Department  of  Foreign  Relations. 

Luis  Toledo  Herrarte. 


HAITI. 

HAITI  with  GERMANY. 

The  Amenram,  Mhiister  to  the  Secretary  of  State. 

[Paraphrase    of   telegram    to    the    Department   of    State.] 
From  Port  an  Prince.    Dated  n  June,  1911.    Reed.  18  June,  12.30  p.  m. 

Secretary  of  State, 

Washington,  17  June,  noon. 

The  legation  was  notified  by  the  Minister  of  Foreign  Affairs  of 
the  severance  of  diplomatic  relations  between  Haiti  and  the  German 
Empire. 

The  legation  was  requested,  in  connection  with  the  above,  by  the 
Government  of  Haiti  to  obtain  safe  conduct  regarding  war  vessels 
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of  the  United  States  for  representative  of  Germany,  his  wife,  and 
suite  via  a  Dutch  boat,  whose  name  is  not  stated,  to  a  destination 
not  given. 

Blanchard. 


HONDITBAS. 

HONDXJBAS  with  GEBMANY. 

Secretain/  of  Foreign  Affairs  of  Honduras  to  the  Secretary  of  State.. 

[Archives  of  tbe  Department  of  State.] 

Department  of  Foreign  Relations  or 

THE  Republic  or  Honduras, 

Tegucigalpa,  11  May,  1917. 

Excellency:  I  have  the  honor  to  inform  your  excellency  that,  in 
view  of  the  conflict  that  has  sprung  between  the  United  States  and 
the  Government  of  the  German  Empire,  the  Government  of  Hon- 
duras, impelled  by  the  cordial  friendship  existing  between  Honduras 
and  the  United  States  of  America,  by  their  common  interests  and 
the  sentiment  of  American  solidarity,  has  resolved  to  join  the  cause 
upheld  by  your  excellency's  Government  in  that  conflict.  It  there- 
fore tenders  its  decided  cooperation  in  every  possible  way,  and  further 
declares  that  if  your  excellency  deems  it  suitable  to  enter  upon  a 
convention  on  that  subject,  the  Government  of  this  Republic  will 
forthwith  instruct  its  minister  at  Washington  to  that  effect. 

Trusting  that  your  excellency's  Government  will  accept  this  spon- 
taneous declaration,  my  Government  even  now  assumes  the  attitude 
which  befits  the  situation. 

This  declaration  was  communicated  to-day  to  the  American  lega- 
tion at  this  capital,  with  a  request  that  it  be  cabled  to  your  excel- 
lency's Government. 

I  cherish  the  hope  that  the  attitude  taken  by  the  Government  of 
this  Republic  will  be  acceptable  to  your  excellency's  Government  as 
a  token  of  the  sincere  and  loyal  friendship  maintained  by  Honduras 
with  the  United  States  of  America. 

It  gives  me  great  pleasure  on  this  occasion  to  reiterate  to  your 
excellency  the  assurances  of  my  highest  and  most  distinguished  con- 
sideration. 

Mariano  Vasquez. 

To  His  Excellency  the  Secretary  of  State 

of  the  United  States  of  America, 

Washington,  D.  C. 
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JAPAN. 

JAPAN  with  AUSTRIA-HUNGABY. 

Notification    of  severance   of   diplomatic   relations   with   Austria- 
Hungary,  dated  6  August,  1918. 

[Telegram  to  the  Department  of  State  from  Tokyo.] 

Seceetaet  of  State, 

Washington,  D.  C,  6  August — 6  p.  m. 
'     Your  31st  July.    Japan  broke  relations  with  Austria  25  August, 
1914 ;  has  never  declared  war. 

Morris. 


LIBERIA. 

XIBERIA  with  GERMANY. 

Note  sei>ering  diplomatic  relations  irith  Germany,  5  May,  1917. 

[Official  United   States   Bulletin,   No.   51,  p.   4.] 
Mr.  King,  Liberian  Secretary  of  State,  to  the  German  Consul  at  Monrovia. 

5  Mat,  1917. 

Sir:  As  the  policies  of  a  nation  must  always  be  adjusted  to  meet 
new  conditions  affecting  its  vital  interests  as  they  arise  from  time  to 
time,  so  the  transpiring  of  certain  events  in  connection  with  the 
great  European  war  which  has  staggered  humanity  in  its  ruthless 
operations  and  stupendous  financial  output  have  rendered  necessary 
a  change  of  Liberia's  attitude  of  strict  neutrality  hitherto  assumed 
and  consistently  maintained.  I  refer  to  the  new  German  submarine 
program,  drawn  up  by  the  Imperial  German  Government  and  put 
into  execution  on  the  1st  day  of  February  of  the  present  year,  the 
detailed  operations  of  which  you  are  very  well  conversant  with  and 
informed. 

While  Liberia  has  endeavored  to  stand  aloof  from  a  conflict,  the 
original  causes  of  which  were  of  purely  European  concern  and  inter- 
e.st.  yet  the  method  adopted  by  the  Imperial  German  Government 
and  its  allies  to  vindicate  what  they  conceive  to  be  their  national 
rights  and  honor  and  to  bring  to  their  arms  a  speedy  and  successful 
victory  by  such  means  as  the  sinking  of  unarmed  ships  of  their 
enemies  and  neutrals  without  warning,  the  bombardment  of  unde- 
fended towns  and  villages,  and  the  violation  of  the  rights  of  small 
neutral  States,  are  such  flagrant  violations  of  the  rules  of  civilized 
warfare  as  to  justly  create  on  the  part  of  Liberia  grave  apprehen- 
sions and  fears  of  the  eventual  permanent  establishment  of  the  doc- 
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trine  of  "  might "  over  "  right "  in  the  reahns  of  international  rela- 
tions, which  doctrine,  if  allowed  to  obtain,  can  only  result  in  the 
complete  subjugation  and  elimination  from  the  sisterhood  of  nations 
of  all  small  and  weak  States. 

Hence  the  Government  and  people  of  Liberia  can  not  any  longer 
in  their  own  interest  continue  to  view  with  indifference  and  uncon- 
cern the  present  world's  cataclysm,  especially  since  the  new  German 
submarine  program  seriously  threatens  the  lives  of  Liberian  citizens 
traveling  on  the  high  seas  as  passengers  and  crew  on  allied  or  neutral 
Fhips. 

Although  Liberia  is  fully  conscious  of  her  utter  inability  to  en- 
force upon  any  of  the  belligerent  nations  respect  and  due  regard  for 
the  rights  and  safety  of  her  citizens,  yet  that  fact  will  not  deter  her 
from  protesting,  by  the  most  effective  means  at  her  disposal,  against 
any  attempt  to  infringe  upon  her  sacred  international  rights — in 
spite  of  the  veiled  threats  made  by  the  acting  Imperial  German  con- 
sul in  his  published  statement  of  "  war  news,"  issued  and  circulated 
in  this  city  under  the  official  seal  of  his  Imperial  Government  on  the 
21st  of  April,  to  the  effect  that  powers  of  the  third  and  last  impor- 
tance will  be  held  to  strict  accountability  for  all  damage  done  to 
German  interest,  the  bill  for  which  will  be  presented  and  payment 
(hereof  enforced  after  the  happy  issues  of  the  war. 

The  Liberian  Government  is  therefore  constrained,  as  an  earnest 
protest  against  the  continued  enforcement  of  the  new  German  sub- 
narine  program,  which  threatens  the  lives  of  Liberian  citizens,  as 
well  as  grave  financial  and  economic  embarrassments  to  the  Eepublic, 
to  sever  relations  with  the  Imperial  German  Government  and  to 
revoke  the  exequatur  granted  to  Germany's  official  representative  at 
this  capital. 

AVith  assurances  of  my  high  esteem  and  profound  respect,  I  have 
the  honor  to  subscribe  myself. 
Your  obedient  servant, 

C.  D.  B.  King, 

Secretary  of  State. 


MONTENEGRO. 

MONTENEGRO  with  GERMANY. 

Notification  of  the  severance  of  diploniatic  relatioiift  trith  German;/. 

9  August,  191k. 

[London  Tiraps.  12  Aug..  1914,  p.  6,  c.) 

NiSH,  9  August.,  WH. 
The  Montenegrin  Government  has  handed  the  German  minister 
Iiis  passports,  and  hostilities  with  Austria  began  yesterday.     The 
Austrian  fleet  has  bombarded  Antivari. 
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NICARAGUA. 

NICABAGTJA  with  GEBMANY. 

Notification  of  the  severance  of  diplomatic  relations  with  Germany^ 

19  May,  1917. 

,       [Paraphrase  of  a  telegram  from  Minister  Je£Person  to  the  Secretary  of  State.] 

Managua,  19  May,  1917. 

Both  Houses  of  Congress  of  Nicaragua  yesterday  afternoon  passed 
a  decree  severing  diplomatic  relations  with  the  Imperial  German 
Empire.  The  President  of  the  Kepublic  was  authorized  by  Con- 
gress to  concede  to  the  United  States  the  use  of  its  ports,  territorial 
waters,  means  of  communication,  and  all  analogous  facilities  which 
might  be  found  of  benefit  in  carrying  on  the  war  with  Germany. 

German  subjects  residing  in  Nicaragua  will,  it  is  declared,  be  per- 
mitted to  continue  without  molestation  of  any  kind,  but  they  will  be 
subject  to  the  observance  and  respect  of  the  laws  and  the  authorities 
of  Nicaragua. 

The  Executive  is  given  authority  to  regulate  and  make  effective 
the  above-mentioned  orders  and  also  to  dictate  any  means  that  may 
be  found  necessary  in  his  judgment  for  the  better  compliance  with 
this  law. 


PERU. 

PERU  with  GEEMANY. 

Resolution  severing  diplomatic  relations  with  Germany,  5  Octohery 

1917. 

[Despatch  to  th.»  State  Department  from  Lima,  No.  264,  29  October,  1918.] 

The  following  resolution  was  finally  accepted  and  adopted  by  the 
Congress  of  Peru : 

In  view  of  the  declarations  of  the  Minister  of  Foreign  Affairs,  and  in  view 
of  the  principles  proclaimed  by  the  Chancellory  and  the  Chambers,  Congress- 
approves  the  ruptnre  of  diplomatic  relations  with  the  German  Empire,  pro- 
posed by  the  Executive. — Lima,  .5  October,  1917. 

Notification  of  sererance  of  diplomatic  relations  with  Germnny,  b" 

October,  1917. 

[Official  U.  S.  Bulletin,  No.  131,  p.  4.] 

Francisco  Tudela,  Minister  for  Foreign  Affairs  of  Peru,  to  the  Secretary  of 
State  of  the  United  States. 

Washixgtgx,  6  October,  1917.     . 

Your  Excellency  :  From  the  beginning  of  the  great  war,  in  which 

the  most  powerful  peoples  of  the  world  are  involved,  the  Peruvian 
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Government  has  strictly  performed  the  duties  imposed  upon  it  by 
international  law  and  has  loyally  maintained  the  neutrality  of  the 
Republic,  trusting  that  its  neutral  rights  would  in  turn  be  respected 
hy  the  belligerents.  But  when  the  conflagration  spread  to  the  Ameri- 
can continent,  notwithstanding  the  efforts  exerted  for  nearly  three 
years  by  the  United  States  Government  to  keep  that  great  people 
•out  of  the  conflict,  Peru  was  confronted  by  new  duties  springing 
from  its  passionate  desire  for  the  continental  solidarity  that  has  ever 
been  the  goal  of  its  foreign  policy,  and  by  the  necessity  of  defending 
its  rights  from  the  new  form  of  maritime  warfare  set  up  by  Germany. 

That  was  the  reason  why,  on  receiving  notice  of  the  belligerency 
of  the  United  States  caused  by  the  proceedings  of  the  Berlin  Govern- 
ment in  violation  of  international  law,  the  Peruvian  Government, 
far  from  declaring  itself  neutral,  recognized  the  justice  of  the  stand 
taken  by  the  Washington  Government.  And  for  the  same  reason  the 
President  of  Peru,  in  his  message  to  Congress,  and  the  minister  for 
foreign  affairs,  in  the  Chamber  of  Deputies,  with  the  express  ap- 
proval of  the  Parliament,  solemnly  affirmed  the  adhesion  of  our 
country  to  the  principles  of  international  justice  proclaimed  by. 
President  Wilson. 

It  was  the  Peruvian  Government's  wish  that  the  policy  of  the 
whole  continent  be  a  concerted  ratification  of  the  attitude  of  the 
Washington  Government,  which  took  up  the  defense  of  neutral 
interests  and  insisted  on  the  observance  of  international  law.  But 
the  course  of  events  did  not  result  in  joint  action;  each  country 
shaped  its  course  in  defense  of  its  own  invaded  rights  as  it  was  indi- 
vidually prompted  in  its  adherence  to  the  principles  declared  by  the 
United  States. 

Peru,  for  its  part,  while  endeavoring  to  give  prevalence  to  a  uni- 
form continental  policy,  maintained  with  the  utmost  firmness  the 
integrity  of  its  rights  as  a  sovereign  nation  in  the  face  of  Germany's 
■disregard  of  the  principles  of  naval  warfare.  It  was  the  defense 
■of  those  rights  which  led  it  to  sever  its  diplomatic  relations  with  the 
Imperial  Government  as  the  result  of  an  outrage  for  which  it  duly 
but  vainly  claimed  appropriate  reparation ;  the  sinking  of  the  vessel 
Lorton  by  a  German  submarine  on  the  coast  of  Spain  while  the  ship 
was  plying  between  neutral  ports,  engaged  in  lawful  trade,  without 
infringing  even  the  German  rules  respecting  closed  zones — unknown 
to  international  law. 

The  reluctance  of  the  Imperial  Government  to  meet  our  just 
'demands  according  to  the  general  principles  of  international  law; 
the  very  arbitrary  rules  laid  down  by  that  Government;  and  the 
unsuccessful  presentation  of  a  precedent  in  an  analogous  claim 
favorably  entertained  by  it — these  are  the  facts  in  which  Peru  reads 
the  complete  lack  of  justice  that  marks  the  course  of  the  German 
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Government's  policy  and  the  sound  foundation  there  is  for  the  effort 
to  check  that  policy,  so  as  to  establish  in  the  world  a  juridical 
standard  that  will  forever  cause  justice  to  prevail  in  international 
relations. 

The  contents  of  this  message  and  the  documents  which  I  shall 
forward  to  your  excellency  will  enable  your  Government  to  acquaint 
itself  with  the  fundamental  grounds  upon  which  our  attitude 'rests, 
and  also  with  the  negotiations  with  Germany  above  referred  to, 
which  the  Government  has  now  brought  to  an  end  by  recalling  the 
minister  of  the  Republic  at  Berlin  and  delivering  his  passports  to 
the  representative  of  Germany  at  this  capital,  with  the  express  ap- 
proval of  the  Parliament. 

I  avail  myself  of  this  opportunity  to  tender  to  your  excellency  the 
assurances  of  my  high  and  distinguished  consideration. 

Francisco  Ttoei-a. 


BOUMANIA. 

ROTJMANIA  with  BTJLGABIA. 

[No  text  for  the  severance  of  diplomatic  relations  between  Roumania  and  Bul- 
garia is  available,  but  the  following  extract  from  the  Bulgarian  declaration 
of  war  refers  to  the  occurrence.] 

[Revue  Gto^rale  de  Droit  International  Public,  Documents,  23:  199.] 

Finally  M.  Radeff  has  been  forbidden,  since  28  August,  to  com- 
municate with  his  Government.  His  passports  were  sent  to  him  with- 
out the  Bulgarian  Government  having  been  able  to  give  him  at  any 
time  instructions  with  reference  to  an  eventual  rupture  of  relations. 
On  the  30th  it  was  your  excellency  who  demanded  his  passports  and 
notified  of  the  rupture  of  diplomatic  relations  as  the  natural  con- 
sequence of  the  event  which  had  preceded. 


RUSSIA. 

KITSSIA  with  BULGARIA. 

Ultimatum  to  Bulgaria,  3  October,  1915. 

[International    Documents,    Naval   War    College,    1917  :  208.] 
Foreign  Office  to  Russian  Minister  in  Bulgaria. 

The  events  which  are  taking  place  in  Bulgaria  at  this  moment  give 
evidence  of  a  definite  decision  of  King  Ferdinand's  Government  to 
place  the  fate  of  its  country  in  the  hands  of  Germany. 

The  presence  of  German  and  Austrian  officers  at  the  ministry  of 
war  and  on  the  staff  of  the  army,  the  concentration  of  troops  in  the 
zone  bordering  Serbia,  and  the  extensive  financial  support  accepted 
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from  our  enemies  by  the  Sofia  cabinet,  no  longer  leave  any  doubt  as 
to  the  object  of  the  military  preparations  of  Bulgaria. 

The  powers  of  the  entente,  who  have  at  heart  the  realization  of  the 
aspirations  of  the  Bulgarian  people,  have  on  many  occasions  warned 
M.  EadoslavofF  that  any  hostile  act  against  Serbia  would  be  con- 
sidered as  directed  against  themselves.  The  assurances  given  by  the 
head  of  the  Bulgarian  Cabinet  in  reply  to  these  warnings  are  con- 
tradicted by  the  facts. 

The  representative  of  Russia,  which  is  bound  to  Bulgaria  by  the 
imperishable  memory  of  her  liberation  from  the  Turkish  yoke,  can 
not  sanction  by  his  presence* preparations  for  fratricidal  aggression 
against  a  Slav  and  allied  people.  The  Russian  minister  has,  there- 
fore, received  orders  to  leave  Bulgaria  with  all  the  staffs  of  legation 
and  consulates  if  the  Bulgarian  Government  does  not  within  24  hours 
openly  break  with  the  enemies  of  the  Slav  cause  and  of  Russia  and 
does  not  at  once  proceed  to  send  away  officers  belonging  to  armies  of 
States  which  are  at  war  with  the  powers  of  the  entente. 

Notification  of  severance  of  diplomatic  relations  with  Bulgaria^ 

7  October,  1916. 

[International  Law  Documents,  Naval  War  College,  1917  :  209.] 

Bulgaria's  reply  to  the  Russian  ultimatum  is  unsatisfactory.  The 
Russian  minister  has  notified  Premier  Radoslavoff  of  a  rupture  of 
diplomatic  relations  between  the  two  countries. 

Russian  interests  in  Bulgaria  have  been  confided  to  the  Dutch 
charge  d'affaires. 

Bulgaria's  reply  was  delivered  at  2.40  o'clock  on  the  afternoon  of 
5  October  (Tuesday). 

RUSSIA  with  ROTJMANIA. 

Notification  of  severance  of  relations  with  Roumania,  dated  1  Feb- 
ruary, 1918. 

[From  a  despatch  to  the  Department  of  State  from  Paris.] 

Paris,  1  February,  1918. 
Seceetaet  of  State, 

Washington,  1  Febi'uary — 6  f.  m. 
Joint  telegram  from  ministers  of  United  States,  England,  France, 
and  Italy  dated  Jassy,  30  January.  The  President  of  the  Council 
has  to-day  communicated  the  telegram  which  he  addressed  to  the 
representatives  of  our  Governments  in  Roumania  informing  them 
of  the  rupture  of  diplomatic  relations  with  the  Maximalist  Govern- 
ment and  the  seizure  of  the  Roumanian  State  funds  deposited  at 
Moscow.  At  the  same  time  he  made  known  to  us  the  request  of  the 
Ukrainian  Government  to  send  Roumanian  troops  to  Kiev,  Poltawa, 
and  Odessa. 
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EUSSIA  with  TTTBKEY. 

Note   regarding   severance   of   diplomatic   relations   with    Turkey. 

7  November,  19H. 

(From  despatch  to  tlie  Department  of  State  from  Constantinople.] 

*  *  *  Early  on  30  October,  the  Russian  ambassador  demanded 
his  passports  and  his  action  was  followed  by  the  English  and 
French  ambassadors.  At  their  request  the  Italian  ambassador  and 
I  called  on  the  Minister  of  the  Interior  and  urged  prompt  and  cour- 
teous action  toward  the  departing  ambassadors.  This  was  promised 
and  also  that  safe  conduct  should  be  granted  British  and  French 
consuls.  Russian  consuls  must  remain  till  Russia  has  given  safe  con- 
duct to  Ottoman  consuls,  and  neither  they  nor  Russian  citizens  have 
yet  received  permission  to  depart. 

Note  regarding  severance  of  diplomatic  relations  with  Turkey,  29 

October,  1911t. 

[Second  Russian  Orange  Book,  No.  91.] 

Russian  Minister  of  Foreign  Affairs  to  Russian  Ambassador  at  Con- 
stantinople. 

[Telegram.] 

Petrograd,  16   (29)    Octoler.  1914. 

The  Turks  opened  hostilities  against  the  unfortified  port  of 
Theodosia  and  the  gimboat  stationed  at  the  port  of  Odessa. 

Consequently,  you  will  please  take  steps  for  the  departure  of  our 
consular  officers,  placing  the  protection  of  our  interests  in  the  hands 
of  the  Italian  ambassador. 

In  this  connection  you  will  inform  the  Porte  that  as  a  result  of 
the  said  hostilities  you  have  been  ordered  to  leave  Constantinople 
with  all  of  your  subordinate  officers. 

Communicate  to  Bordeaux,  London,  Msh,  Sofia,  Bucharest,  Rome, 
Athens,  and  Cettinje. 

Sazonoff. 

Notification  of  breaking  diplomatic  relations  with  Turkey,  2  Novem- 
ber, 19U. 

[British  Pari.  Papers,  Misc.  No,  13    (1914)  ;  2(1  Russian  Orange  Book,  No.  97.1 
Telegram  communicated  by  Count  Benckendorff  on  2  November,   1914. 

[Translation.] 

M.  Sazonoff  telegraphs  on  1  November,  1914.  as  follows : 
The  Turkish  charge  d'affaires  has  just  read  me  the  following  tele- 
gram from  the  Grand  A^izier : 

I  request  you  to  inform  the  Minister  for  Foreign  Affairs  tliat  we  infinitely 
regret  tliat  an  act  of  hostility,  provoked  by  the  Russian  fleet,  should  have  com 
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promised  the  friendly  relations  of  the  two  countries.  You  can  assure  the 
Imperial  Russian  Government  that  the  Sublime  Porte  will  not  fail  to  give  the 
question  sucli  solution  as  it  entails,  and  that  they  will  adopt  fitting  measures 
to  prevent  a  recurrence  of  similar  acts.  Y^ou  can  declare  forthwith  to  the 
minister  that  we  have  resolved  no  more  to  allow  the  imperial  fleet  to  enter 
the  Black  Sea,  and  that  we  trust  that  the  Russian  fleet,  on  their  side,  will  no 
longer  cruise  in  our  waters.  I  have  the  firm  hope  that  the  Imperial  Russian 
Government  will  give  proof,  on  this  occurrence,  of  the  .same  spirit  of  concilia- 
tion in  the  common  interests  of  both  countries. 

I  replied  to  the  Turkish  charge  d'affaires  that  I  most  categorically 
denied  what  he  had  just  said  respecting  the  initiation  of  hostilities 
by  the  Russian  fleet;  I  told  him  that  I  feared  it  was  too  late  to 
negotiate;  that  nevertheless,  if  the  Sublime  Porte  decided  upon  the 
immediate  dismissal  of  all  the  German  military  and  naval  officers 
and  men  it  might  be  possible  to  consider  the  question,  and  that  dis- 
cussion might  not  be  impossible  to  reach  some  basis  of  satisfaction 
lo  be  given  by  Turkey  for  the  illegal  act  of  aggression  against  our 
coasts  and  for  the  damage  thereby  inflicted. 

I  authorized  Fahr-Eddin  to  send  a  cipher  telegram  in  this  sense, 
but  pointed  out  to  him  at  the  same  time  that  the  representation  he 
had  made  in  no  way  altered  the  situation.  Fahr-Eddin  will  receive 
his  passports  to-morrow,  and  the  reply  from  the  Turkish  Govern- 
ment can  be  sent  through  the  Italian  Embassy. 


TURKEY. 

TURKEY  with  BELGIUM. 

Notes  relating  to  the  severance  of  diplomatic  relations  with  Belgiwm^ 

6  November,  1911^. 

[Second  Belgian  Gray  Book,  No.  62.] 

M.  Davignon,  Minister  for  Foreign  AfEairs,  to  M.  van  Ypersele  de  Strilioii, 
Belgian  Minister  at  Bucharest. 

[Telegram.] 

La  Havre,  6  November,  1911^. 

The  Turkish  minister  has  asked  for  his  passports.     Notify  the 

Belgium  minister  at  Constantinople  either  directly  or  through  the 

Eoumanian  Government  to  do  the  same  and  to  leave  Turkey  with 

his  staff  and  the  consular  officials. 

Davignon. 

[Second  Belginn  Gray  Book,  No.   64.] 

M.  Davignon,  Minister  for  Foreign  AfEairs,  to  all  the  Belgian  Ministers  in 

Foreign  Countries. 

La  Havre,  9  November,  19H. 
Sib  :  The  French  Government  has  informed  the  Belgian  Govern- 
ment of  the  state  of  war  existing  between  France  and  Turkey,  and  in 
92838—19 7 
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these  circumstances  the  presence  at  Havre  of  the  Turkish  minister 
with  the  Belgian  Government  became  delicate.  Understanding  the 
situation  in  which  he  was  placed  by  the  course  of  events  His  Excel- 
lency Nousret  Sadoullah  Bey  took  the  initiative  by  asking  for  his 
passports  and  by  putting  Turkish  interests  in  Belgium  under  the 
protection  of  the  minister  of  the  Netherlands. 

Under  date  6  November,  I  sent  to  his  excellency  the  passports 
which  he  had  asked  for,  and  remarked  that,  according  to  the  interpre- 
tation of  the  Belgian  Government,  the  rupture  of  diplomatic  relations 
in  no  way  implied  a  state  of  war  between  the  two  countries. 

The  Belgian  minister  at  Constantinople  has  received  instructions 
to  ask  for  his  passports  and  leave  Turkey.  The  care  of  Belgian 
interests  in  Turkey  has  been  entrusted  to  the  ambassador  of  the 
United  States  of  America. 

Davignon. 
TUBKEY  with  UNITED  STATES. 

Note  severing  diplomatic  relations  with  the  United  States, 
20  April,  1917. 

[Archives  of  the  Depavtment  of  State.] 

Sublime  Porte, 
Minister  of  Foreign  Affairs,  Office  of  the  Minister, 

W  April,  1917. 
Mr.  Ambassador  :  The  embassy  of.  the  United  States  of  America 
having  informed  the  Imperial  Ministry  of  Foreign  Affairs  by  its 
note  verbale  of  8  April,  1917,  No.  2422,  that  its  Government  is  in  a 
state  of  war  with  the  German  Empire,  I  have  the  honor  to  inform 
your  excellency  that  the  Imperial  Ottoman  Government,  ally  of  this 
Empire,  is  obliged  to  break  its  diplomatic  relations  with  the  Govern- 
ment of  the  United  States  of  America  beginning  from  to-day. 
,    Please  accept,  Mr.  Ambassador,  the  assurance  of  my  highest  esteem, 

(Signed)  Ahmed  Nessimi. 

His  Excellency  Mr.  Elkus, 

Ambassador  of  the  United  States  of  America. 


UNITED  STATES. 

trNITED  STATES  with  GERMANY. 

Note  severing  diplomatic  relatione  with  Germany,  3  February,  1917. 

[International  Law  Documents,  Naval  War  CoUegej  191t :  222.] 

The  Secretary  of  State  to  the  German  Ambassador. 
NTo.  2307. 

Washington,  3  February,  1917. 

-Excellency:  In    acknowledging    the    note    with    accoinpanying 

ftieiiloranda,  which  you  delivered  into  my  hands  on  the  afternoon 
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of  31  January,  and  which  announced  the  purpose  of  your  Govern- 
ment as  to  the  future  conduct  of  submarine  warfare,  I  would  direct 
your  attention  to  the  following  statements  appearing  in  the  cor- 
respondence which  has  passed  between  the  Government  of  the  United 
States  and  the  Imperial  German  Government  in  regard  to  submarine 
■<varfare. 

This  Government  on  18  April,  1916,  in  presenting  the  case  of  the 
Sussex,  declared — 

If  it  is  still  the  purpose  of  the  Imperial  Government  to  prosecute  relentless 
and  indiscriminate  warfare  against  vessels  of  commerce  by  the  use  of  sub- 
marines without  regard  to  what  the  Government  of  the  United  States  must 
consider  the  sacred  and  indisputable  rules  of  international  law  and  the  uni- 
versally recognized  dictates  of  humanity,  the  Government  of  the  United  States 
is  at  last  forced  to  the  conclusion  that  there  is  but  one  course  it  can  pursue. 
Unless  the  Imperial  Government  should  now  immediately  declare  and  effect 
an  abandonment  of  its  present  methods  of  submarine  warfare  against  passen- 
ger and  freight-carrying  vessels,  the  Government  of  the  United  States  can  have 
no  choice  but  to  sever  diplomatic  relations  with  the  German  Empire  al- 
together. 

In  reply  to  the  note  from  which  the  above  declaration  is  quoted 
your  excellency's  Government  stated  in  a  note  dated  4  May,  1916 — 

The  German  Government,  guided  by  this  idea,  notifies  the  Government  of  the 
United  States  that  the  German  naval  forces  have  received  the  following  orders: 
In  accordance  with  the  general  principles  of  visit  and  search  and  destruction 
of  merchant  vessels  recognized  by  international  law,  such  vessels,  both  within 
and  without  the  area  declared  as  naval  war  zone,  shall  not  be  sunk  without 
warning  and  without  saving  human  lives,  unless  these  ships  attempt  to  escape 
j)r  offer  resistance. 

But  neutrals  can  not  expect  that  Germany,  forced  to  fight  for  her  existence, 
shall,  for  the  sake  of  neutral  interests,  restrict  the  use  of  an  effective  weapon 
if  her  enemy  Is  permitted  to  continue  to  apply  at  will  methods  of  warfare 
violating  the  rules  of  international  law.  Such  a  demand  would  be  incom- 
patible with  the  character  of  neutrality,  and  the  German  Government  is  con- 
vinced that  the  Government  of  the  United  States  does  not  think  of  making 
such  a  demand,  knowing  that  the  Government  of  the  United  States  has  repeatr 
edly  declared  that  it  is  determined  to  restore  the  principle  of  the  freedom  of  the 
seas,  from  whatever  quarter  it  has  been  violated. 

To  this  reply  this  Government  made  answer  on  8  May,  1916,  in  the 
following  language: 

The  Government  of  the  United  States  feels  it  necessary  to  state  that  it  takes 
it  for  granted  that  the  Imperial  German  Government  does  not  intend  to  imply 
that  the  maintenance  of  its  newly  announced  policy  is  in  any  way  contingent 
upon  the  course  or  result  of  diplomatic  negotiations  between  the  Governmenfof 
the  United  States  and  any  other  belligerent  Government,  notwithstanding  the 
fact  that  certain  passages  in  the  Imperial  Government's  note  of  the  4th  instant 
might  appear  to  be  susceptible  of  that  construction.  In  order,  however,  to 
avoid  any  possible  misunderstanding,  the  Government  of  the  United  States 
notifies  the  Imperial  Government  that  it  can  not  for  a  moment  entertain,  much 
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less  discuss,  a  suggestion  that  respect  by  German  naval  authorities  for  the 
rights  of  citizens  of  the  United  States  upon  the  high  seas  should  in  any  way  or 
in  the  slightest  degree  be  made  contingent  upon  the  conduct  of  any  other  Gov- 
ernment affecting  the  rights  of  neutrals  and  noncombatants.  Responsibility  in 
such  matters  is  single,  not  joint ;  absolute,  not  relative. 

To  this  Government's  note  of  8  May  no  reply  was  made  by  the  Im- 
perial Government. 

In  one  of  the  memoranda  accompanying  the  note  under  acknowl- 
edgment, after  reciting  certain  alleged  illegal  measures  adopted  by 
Germany's  enemies,  this  statement  appears: 

The  Imperial  Government,  therefore,  does  not  doubt  that  the  Government  of 
the  United  States  will  understand  the  situation  thus  forced  upon  Germany  oy 
the  entente  allies'  brutal  methods  of  war  and  by  their  determination  to  de- 
stroy the  central  powers,  and  that  the  Government  of  the  United  States  will 
further  realize  that  the  now  openly  disclosed  intentions  of  the  entente  allies 
give  back  to  Germany  the  freedom  of  action  wjjlch  she  reserved  in  her  note 
addressed  to  the  Government  of  the  United  States  on  4  May,  1916. 

Under  these  circumstances  Germany  will  meet  the  Illegal  measures  of  her 
enemies  by  forcibly  preventing,  after  1  February,  1917,  in  a  zone  around  Great 
Britain,  France,  Italy,  and  in  the  eastern  Mediterranean  all  navigation,  that  ot 
neutrals  included,  from  and  to  England  and  from  and  to  France,  etc.  All 
ships  met  within  the  zone  will  be  Bunk. 

In  view  of  this  declaration,  which  withdraws  suddenly  and  with- 
out prior  intimation  the  solemn  assurance  given  in  the  Imperial  Gov- 
ernment's note  of  i  May,  1916,  this  Government  has  no  alternative 
consistent  with  the  dignity  and  honor  of  the  United  States  but  to 
take  the  course  which  it  explicitly  announced  in  its  note  of  18. April, 
1916,  it  would  take  in  the  event  that  the  Imperial  Government  did 
not  declare  and  effect  an  abandonment  of  the  methods  of  submarine 
warfare  then  employed  and  to  which  the  Imperial  Government  now 
purposes  again  to  resort. 

The  President  has,  therefore,  directed  me  to  announce  to  your  ex- 
cellency that  all  diplomatic  relations  between  the  United  States  and 
the  German  Empire  are  severed,  and  that  the  American  ambassador 
at  Berlin  will  be  immediately  withdrawn,  and  in  accordance  with 
such  announcement  to  deliver  to  your  excellency  your  passports. 
I  have,  etc., 

RoBEKT  Lansing. 

URUGUAY. 

UBUGUAY  with  GERMANY. 

Decree  severing  diplomatic  relations  u'ith  Germany,  7  October,  1917. 

[Official  U.  S.  Bulletin,  No.  128,  p.  1.] 

Montevideo,  7  October,  1917. 
In  view  of  the  authority  granted  the  executive  power  by  law  of  the 
nation  of  this  date,  authorizing  said  power  to  declare  diplomatic  and 
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commercial  relations  broken  between  Uruguay  and  the  Imperial  Gov- 
ernment and  the  reasons  which  have  caused  the  legislative  decision 
which  are  absolutely  shared  by  the  executive  power,  the  President  of 
the  Kepublic  at  a  general  cabinet  meeting  decrees : 

Article  1,  From  the  date  of  the  present  decree  diplomatic  and 
commercial  relations  between  Uruguay  and  the  German  Imperial 
Government  remain  broken. 

Article  2.  That  the  respective  passports  be  handed  over  to  the 
diplomatic  representative  of  that  Government,  all  the  guarantees  for 
his  personal  safety  being  granted  to  him  at  the  same  time  until  his 
removal  from  the  country. 

Article  3.  That  telegraphic  instruction  be  transmitted  to  the  func- 
tionaries of  the  Republic  in  oiRce  in  Germany  to  the  effect  that  they, 
immediately  abandon  the  German  territory,  requesting  the  same 
guarantees  which  are  granted  to  the  German  representative  by  the 
Government  of  Uruguay. 

Viera. 
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HAGUE  CONVENTION  IV,  1907. 

Convention  (IV)  respecting  the  laws  and  customs  of  war  on 

land. — Signed  at  The  Hague,  October  18,  1907. 

His  Majesty  the  German  Emperor,  King  of  Prussia;  [etc.]: 

Seeing  that,  while  seeking  means  to  preserve  peace  and  prevent 
armed  conflicts  between  nations,  it  is  Hkewise  necessary  to  bear  in 
mind  the  case  where  the  appeal  to  arms  has  been  brought  about  by 
events  which  their  care  was  unable  to  avert; 

Animated  by  the  desire  to  serve,  even  in  this  extreme  case,  the 
interests  of  humanity  and  the  ever  progressive  needs  of  civilization; 

Thinking  it  important,  with  this  object,  to  revise  the  general  laws 
and  customs  of  war,  either  with  a  view  to  defining  them  with  greater 
precision  or  to  confining  them  within  such  limits  as  would  mitigate 
their  severity  as  far  as  possible; 

Have  deemed  it  necessary  to  complete  and  explain  in  certain 
particulars  the  work  of  the  First  Peace  Conference,  which,  follow- 
ing on  the  Brussels  Conference  of  1874,  and  inspired  by  the  ideas 
dictated  by  a  wise  and  generous  forethought,  adopted  provisions 
intended  to  define  and  govern  the  usages  of  war  on  land. 

According  to  the  views  of  the  high  contracting  Parties,  these  pro- 
visions, the  wording  of  which  has  been  inspired  by  the  desire  to 
diminish  the  evils  of  war,  as  far  as  military  requirements  permit,  are 
intended  to  serve  as  a  general  rule  of  conduct  for  the  belligerents  in 
their  mutual  relations  and  in  their  relations  with  the  inhabitants. 

It  has  not,  however,  been  found  possible  at  present  to  concert 
regulations  covering  all  the  circumstances  which  arise  in  practice; 

On  the  other  hand,  the  high  contracting  Parties  clearly  do  not 
intend  that  unforeseen  cases  should,  in  the  absence  of  a  written 
undertaking,  be  left  to  the  arbitrary  judgment  of  miUtary  com- 
manders. 

Until  a  more  complete  code  of  the  laws  of  war  has  been  issued, 
the  high  contracting  Parties  deem  it  expedient  to  declare  that,  in 
cases  not  included  in  the  Kegulations  adopted  by  them,  the  inhab- 
itants and  the  belligerents  remain  under  the  protection  and  the  rule 
of  the  principles  of  the  law  of  nations,  as  they  result  from  the  usages 
established  among  civilized  peoples,  from  the  laws  of  humanity,  and 
the  dictates  of  the  pubhc  conscience. 
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They  declare  that  it  is  in  this  sense  especially  that  Articles  1  and 
2  of  the  Regulations  adopted  must  be  understood. 

The  high  contracting  Parties,  wishing  to  conclude  a  fresh  Con- 
vention to  this  effect,  have  appointed  the  following  as  their  pleni- 
potentiaries : 

[Here  follow  the  names  of  plenipotentiaries.] 

Who,  after  having  deposited  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following: 

Article  1 

The  contracting  Powers  shall  issue  instructions  to  their  armed  land 
forces  which  shall  be  in  conformity  with  the  Regulations  respecting 
the  laws  and  customs  of  war  on  land,  annexed  to  the  present  Con- 
vention. 

Article  2 

The  provisions  contained  in  the  Regulations  referred  to  iu  Article 
1,  as  well  as  in  the  present  Convention,  do  not  apply  except  between 
contracting  Powers,  and  then  only  if  all  the  belhgerents  are  parties 
to  the  Convention. 

Article  3 

A  belligerent  party  which  violates  the  provisions  of  the  said 
Regulations  shall,  if  the  case  demands,  be  liable  to  pay  compensa- 
tion. It  shall  be  responsible  for  all  acts  committed  by  persons  form- 
ing part  of  its  armed  forces. 

Article  4 

The  present  Convention,  duly  ratified,  shall  as  between  the  con- 
tracting Powers,  be  substituted  for  the  Convention  of  the  29th  July, 
1899,  respecting  the  laws  and  customs  of  war  on  land. 

The  Convention  of  1899  remains  in  force  as  between  the  Powers 
which  signed  it,  and  which  do  not  also  ratify  the  present  Convention. 

Article  5 

The  present  Convention  shall  be  ratified  as  soon  as  possible. 

The  ratifications  shall  be  deposited  at  The  Hague. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a  procSs- 
verbal  signed  by  the  Representatives  of  the  Powers  which  take  part 
therein  and  by  the  Netherland  Minister  for  Foreign  Affairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by  means  of 
a  written  notification,  addressed  to  the  Netherland  Government  and 
accompanied  by  the  instrument  of  ratification. 

A  duly  certified  copy  of  the  proces-verbal  relative  to  the  first 
deposit  of  ratifications,  of  the  notifications  mentioned  in  the  pre- 
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be  immediately  sent  by  the  Netherland  Government,  through  the 
diplomatic  channel,  to  the  Powers  invited  to  the  Second  Peace  Con- 
ference, as  well  as  to  the  other  Powers  which  have  adhered  to  the 
Convention.  In  the  cases  contemplated  in  the  preceding  paragraph 
the  said  Government  shall  at  the  same  time  inform  them  of  the  date 
on  which  it  received  the  notification. 

Article  6 

Non-signatory  Powers  may  adhere  to  the  present  Convention. 

The  Power  which  desires  to  adhere  notifies  in  writing  its  intention 
to  the  Netherland  Government,  forwarding  to  it  the  act  of  adhesion, 
which  shall  be  deposited  in  the  archives  of  the  said  Government. 

This  Government  shall  at  once  transmit  to  all  the  other  Powers 
a  duly  certified  copy  of  the  notification  as  well  as  of  the  act  of  adhe- 
sion, mentioning  the  date  on  which  it  received  the  notification. 

Article  7 

The  present  Convention  shall  come  into  force,  in  the  case  of  the 
Powers  which  were  a  party  to  the  first  deposit  of  ratifications,  sixty 
days  after  the  date  of  the  procds-verbal  of  this  deposit,  and,  in  the 
case'  of  the  Powers  which  ratify  subsequently  or  which  adhere,  sixty 
days  after  the  notification  of  their  ratification  or  of  their  adhesion  has 
been  received  by  the  Netherland  Government. 

Article  8 

In  the  event  of  one  of  the  contracting  Powers  wishing  to  denounce 
the  present  Convention,  the  denunciation  shall  be  notified  in  writing 
to  the  Netherland  Government,  which  shall  at  once  communicate  a 
duly  certified  copy  of  the  notification  to  all  the  other  Powers,  inform- 
ing them  of  the  date  on  which  it  was  received. 

The  denunciation  shall  only  have  effect  in  regard  to  the  notifying 
Power,  and  one  year  after  the  notification  has  reached  the  Netherland 

Government. 

Article  9 

A  register  kept  by  the  Netherland  Ministry  for  Foreign  Affairs 
shall  give  the  date  of  the  deposit  of  ratifications  made  in  virtue  of 
Article  5,  paragraphs  3  and  4,  as  well  as  the  date  on  which  the  noti- 
fications of  adhesion  (Article  6,  paragraph  2),  or  of  denunciation 
(Article  8,  paragraph  1)  were  received. 

Each  contracting  Power  is  entitled  to  have  access  to  this  register 
and  to  be  supplied  with  duly  certified  extracts. 

In  faith  whereof  the  plenipotentiaries  have  appended  their  signa- 
tures to  the  present  Convention. 
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Done  at  The  Hague,  the  18th  October,  1907,  in  a  single  copy,  which 
shall  remain  deposited  in  the  archives  of  the  Netherland  Government, 
and  duly  certified  copies^  of  which  shall  be  sent,  through  the  diplo- 
matic channel,  to  the  Powers  which  have  been  invited  to  the  Second 
Peace  Conference. 

[Here  follow  signatures.] 

Indemnification  for  violation  of  Begulatlons. 

To  the  amendments  proposed  to  the  Regulations  of  1^99,  within 
the  scope  of  the  programme  of  the  first  subcommission,  there  was 
added  a  new  proposition  by  the  German  delegation. 

Indemnification  for  violation  of  the   Hague  Begulatlons  respecting  the  laws  and 
customs  of  war  on  land. 

Article  1.  A  belligerent  party  which  shall  violate  the  provisions 
of  these  Regulations  to  the  prejudice  of  neutral  persons  shall  be 
hable  to  indemnify  those  persons  for  the  wrong  done  them.  It 
shall  be  responsible  for  all  acts  committed  by  persons  forming  part 
of  its  armed  forces.  The  estimation  of  the  damage  caused  and  the 
indemnity  to  be  paid,  unless  immediate  indemnification  in  cash  has 
been  provided,  ma,y  be  postponed,  if  the  belligerent  party  considers 
that  such  estimate  is  incompatible,  for  the  time  being,  with  military 
operations. 

Article  2.  In  case  of  violation  to  the  prejudice  of  the  hostile 
party,  the  question  of  indemnity  will  be  settled  at  the  conclusion  of 
peace. 

This  interesting  proposition  was  calculated  to  give  a  sanction  to 
the  requirements  laid  down  by  the  First  Peace  Conference,  which  it 
is  the  duty  of  the  second  conunission  to  complete  and  make  precise. 
As  the  provisions  of  the  Regulations  respecting  the  laws  and  customs 
of  war  must  be  observed  not  only  by  the  commanders  of  belligerent 
armies  but,  in  general,,  by  all  officers,  commissioned  and  non-com- 
missioned, and  soldiers,  the  German  delegation  thought  it  well  to 
propose  that  the  Convention  should  extend  to  the  law  of  nations,  in 
all  cases  of  infraction  of  the  Regulations,  the  principle  of  private  law 
according  to  which  the  master  is  responsible  for  his  subordinates  or 
agents. 

The  principle  of  the  German  proposition  did  not  meet  with  objec- 
tion. But  a  discussion  occurred  on  the  subject  of  the  distinction  it 
made  between  the  populations  of  belligerent  States  and  those  of 
neutral  States.  In  both  cases,  it  was  said,  there  is  a  violation  of 
rights  and,  at  least  as  a  rule,  the  reparation  should  be  the  same. 
Now,  with  respect  to  the  former,  the  text  proposed  limits  itself  to 
saying  that  the  'questions'  concerning  them  must  be  settled  when 
peace  is.  arranged;  therefore,  no  right  is  recognized  in  them.  The 
military  delegate  of  Germany  declared  that  he  by  no  means  intended 
to  make  any  difference  in  legal  right  between  'neutral  persons'  and 
'persons  of   the  hostile  party,'    the  text  proposed  having  no  other 

?urpose  than  to  regulate  the  method  of  paying  the  indemnities, 
'here   had    therefore    been    a   m^understanding.     The    committee 
came  to  the  conclusion  that  it  was  best  to  retain  only  the  first  part 
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A  belligerent  party  whicli  shall  violate  the  provisions  of  the 
present  Kegulations  shall,  if  the  case  demands,  be  liable  to  pay- 
compensation.  It  shall  be  responsible  for  all  acts  committed  by 
persons  forming  part  of  its  armed  forces.  This  draft  was  concurred 
m  by  the  German  delegation,  and  met  with  no  opposition  in  the  Com- 
mission,' although  the  British  delegation  felt  that  it  ought  to  make 
reservations  on  the  subject. 

The  Commission  has  left  to  the  drafting  committee  the  work  of 
assigning  a  place  for  this  article,  in  the  event  that  the  Conference 
definitely  decides  to  adopt  it. 

Report  to  Hague  Conference,  1907,  from  the  Second  Commission,   "Reports  to 
the  Hague  Conferences,"  pp.  528,  529. 

History  of  rules  of  Xand  Warfare. 

The  rules  for  the  conduct  of  hostilities  on  land  are  still  in  many 
cases  to  be  sought  for  in  historical  treatises,  the  writings  of  pub- 
licists, and  from  "unwritten  custom  and  tradition;  but  within  the 
last  forty  years,  attempts  of  two  kinds  have  beein  made  to  deal  with 
the  topic  in  a  more  authoritative  manner."  National  manuals  have 
been  compiled  for  the  use  of  officers  and  armies  in  the  field,  and 
international  Conventions  have  produced  something  like  a  Code  of 
law  which  is  almost  universally  accepted. 

The  starting  point  for  the  codification  of  the  rules  of  war  on  land  is 
the  "Instructions  for  the  government  of  armies  of  the  United  States 
in  the  field"  drawn  up  by  Dr.  Francis  Lieber  and  revised  by  a  board 
of  officers  of  the  United  States  Army  at  the  instance  of  President 
Lincoln  and  issued  from  the  office  of  the  Adjutant-General  to  the 
Army  as  General  Order,  No.  100,  of  1863.  It  was  "a  deed  of  great 
moment  in  the  history  .of  international  law  and  of  civilization," 
and  although  Dr.  Lieber's  expectation  that  it  would  be  adopted  as  a 
"basis  for  similar  works  by  the  English,  French  and  Gfermans" 
was  not  fully  realized,  its  influence  is  to  be  seen  in  the  attempts 
which  ultimately  were  successful  in  1899  in  producing  a  Code  accept- 
able to  nearly  all  the  members  of  the  family  of  nations. 

The  horror  at  th«  treatment  to  which  prisoners  of  war  had  in 
some  cases  been  subjected  during  the  American  Civil  War,  had  led 
to  the  formation  in  France,  in  1872,  of  a  society  for  the  amelioration 
of  the  condition  of  prisoners  of  war.  In  1874  this  society  invited 
the  Powers  of  Europe  to  send  two  delegates  to  a  Conference  to  be 
held  at  Paris  to  endeavor  to  carry  out  their  objects.  Meantime  the 
Tsar,  Alexander  II,  proposed  a  Conference  to  consider  the  wider  and 
more  general  question  of  the  conduct  of  war.  The  first  meeting  of 
the  Conference  was  held  on  the  27th  July,  1874,  at  Brussels,  and  was 
attended  by  delegates  of  Austria,  Belgium,  France,  Germany,  Great 
Britain,  Greece,  Italy,  the  Netherlands,  Russia,  Spain,  Switzerland 
and  Sweden.  The  Portuguese  and  Turkish  delegates  attended  the 
later  meetings  of  the  Conference,  but  did  not  arrive  in  time  to  take 
part  in  the  earlier  meetings. 

The  Russian  Plenipotentiary,  Baron  Jomini,  was  elected  Presi- 
dent. With  the  circular  addressed  to  the  Powers  by  the  Tsar  was 
enclosed  a  draft  project  for  the  consideration  of  the  Conference,  and 
this  was  taken  as  a  basis.  Dr  Bluntschli,  one  of  the  German  dele- 
gates, filled  the  post  of  Chairman  of  the  Committee  on  Codification, 
and  in  preparing  the  final  draft,  considerable  use  was  made  of  Dr. 
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Lieber's  "Instructions."  The  Conference  terminated  its  labors 
on  the  27th  August,  1874,  and  the  delegates  signed  the  Projet.  de 
Declaration  merely  as  a  record  of  the  proceedings  and  without  pledg- 
ing their  Governments.  The  Declaration  was  never  ratified.  Many 
causes  have  been  assigned  for  this  failure;  among  others,  the  British 
Government  declined  to  accept  the  Declaration  on  the  ground  that 
the  Articles  contained  many  innovations,  while  Germany  saw  in 
some  of  its  rules,  a  condemnation  of  her  recent  practices  in  the 
conduct  of  the  Franco-German  war.  The  Conference  was  held  too 
soon  after  this  war  "which  probably  never  had  a  rival  in  the  violence 
of  the  passions  which  it  excited."  The  sections  on  the  occupation 
of  belligerent  territory,  and  the  definition  of  combatants  (especially 
Articles  9  and  10),  were  fought  most  keenly,  the  contest  being  chiefly 
between  the  great  military  Powers  and  the  smaller  ones.  Though 
never  forming  part  of  international  law,  the  Declaration  has  never- 
theless had  considerable  influence,  which  is  reflected  in  many  of  the 
Manuals  prepared  for  the  use  of  armies  in  the  field.  But  what  is 
even  more  important,  it  formed  the  basis  of  the  "Eepulations  con- 
cerning the  laws  and  customs  of  war  on  land"  adopted  as  the  annex 
to  the  Second  Convention  of  the  Hague  Conference  1899. 

The  Circular  of  Count  Mouravieff  of  11th  January,  1899,  enum- 
erated among  the  subjects  for  consideration  by  the  Conference  "  the 
Declaration  concerning  the  laws  and  customs  of  war  elaborated  in 
1874  by  the  Conference  of  Brussels,  which  has  remained  unratified 
to  the  present  day."  The  Brussels  Declaration  was  considered  by 
the  Second  Sub-CommiSsion  of  the  Second  Commission  under  the 
presidency  of  M.  de  Martens  and  after  a  prolonged  examination  and 
considerable  protests,  especially  on  the  part  of  some  of  the  smaller 
states,  particularly  as  regards  Articles  9, 10  and  11  of  the  Declaration, 
the  Convention  concerning  the  laws  and  customs  of  war  on  land  was 
agreed  to.  M.  de  Martens'  appeal  to  the  Committee  at  the  meeting 
on  the  6th  June,  1899,  was  a  masterly  summary  of  thereasons  for  the 
acceptance  by  the  Powers  of  a  set  of  rules  for  land  warfare.  He  said 
that  if  their  attempt  was  again  to  be  unsuccessful  the  result  would 
be  fatal  and  disastrous  in  the  highest  degree  to  the  whole  of  their 
work,  for  belligerent  governments  and  their  generals  would  say, 
"Twice,  in  1874  and  1899,. two  great  International  Conferences  com- 
posed of  the  most  competent  and  eminent  men  in  the  civilized  world 
in  this  matter  have  met.  They  have  not  been  able  to  determine  the 
laws  and  customs  of  war.  They  have  separated,  leaving  in  absolute 
vagueness  all  these  questions.  These  eminent  men,  in  discussing 
these  questions  of  occupation  and  the  rights  and  duties  over  invaded 
territories,  have  found  no  solution  but  to  leave  everything  vague  and 
within  the  domain  of  the  law  of  nations.  How  shall  we,  the  Com- 
nianders-ih-Chief  of  armies,  we  who  are  in  the  midst  of  action,  find 
time  to  settle  these  disputes  when  they  have  been  unable  to  do  so  in 
time  of  peace,  when  a  profound  calm  reigned  in  the  whole  world,  and 
when  Governments  had  met  to  lay  the  solid  foundation  for  a  common 
life  of  peace  and  concord."  At  the  meeting  on  the  10th  June,  Sir 
John  Ardagh  on  behalf  of  Great  Britain  said  that  in  order  to  avoid  a 
fruitless  result  of  the  Conference,  it  was  better  to  accept  the  Declara- 
tion as  a  general  basis  for  the  instruction  of  the  troops  m  the  laws  and 
customs  of  war  without  any  express  engagement  to  accept  all  the 
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"  In  order  to  clearly  express  what  is,  in  the  view  of  the  Eussian  Gov- 
ernment, the  object  of  this  Conference  in  this  matter,  I  can  not  find 
a  better  illustration  than  that  of  a '  Mutual  Insurance  Society  against 
the  abuse  of  force  in  time  of  war.'  Well,  gentlemen,  one  is  free  to 
participate  or  not  in  a  Society,  but  for  its  existence  Statutes  are 
necessary.  In  such  Insurance  Societies  as  those  against  fire,  hail,  or 
other  calamities  the  Statutes  which  anticipate  such  disasters  do  not 
legalise  them,  but  state  existing  dangers.  So  it  is  that  in  founding 
by  common  agreement  the '  Society  against  the  abuse  of  force  in  time 
of  war'  with  the  object  of  safeguarding  the  interests  of  populations 
against  the  greatest  disasters,  we  do  not  legalise  the  disasters:  we  only 
state  them.  It  is  not  against  the  necessities  of  war,  it  is  solely 
against  the  abuse  of  force  that  we  wish  to  provide  a  guarantee." 

These  explanations  appear  to  provide  a  sufficient  reason  for  the 
unique  character  of  the  Conventions  both  of  1899  and  1907.  Unlike 
the  others,  this  Convention  does  not  embody  the  rul'es  of  war  to  be 
observed  by  the  belligerents,  but  a  detached  Reglement  contains  rules 
"suitable  for  communication,  disencumbered  of  alien  matter,  to 
troops  and  others,  who  have  no  concern  with  the  mechanism  of 
diplomacy." 

The  object  of  the  Convention  is  set  forth  in  the  preamble,  namely 
"  to  revise  the  laws  and  general  customs  of  war,  either  with  the  view 
of  defining  them  more  precisely,  or  of  lajnng  down  certain  limits  for 
the  purpose  of  modifying  their  severity  as  far  as  possible."  The 
wording  of  these  provisions  was  "inspired  by  the  desire  to  diminish 
the  evils  of  war  so  far  as  military  necessities  permit"  and  the  Eegu- 
lations  "  are  intended  to  serve  as  general  rules  of  conduct  for  bellig- 
erents in  thdr  relations  with  each  other  and  with  populations."  The 
Reglement  is'  admittedly  incomplete,  and  the  "high  contracting 
Parties  think  it  right  to  declare  that  in  cases  not  included  in  the  regu- 
lations adopted  by  them,  populations  and  belligerents  remain  under 
the  protection  anS  the  rules  of  the  principles  of  the  law  of  nations, 
as  they  result  from  the  usages  established  between  civilized  nations, 
from  the  laws  of  humanity,  and  the  requirements  of  the  public  con- 
science." It  is  in  this  sense,  especially,  that  Articles  1  and  2  of  the 
Reglement  over  which  so  much  controversy  took  place,  are  to  be  un- 
derstood. By  the  Convention  (Art.  1)  the  Parties  agree  to  issue  to 
their  armed  land  forces  instructions  which  shall  be  in  conformity 
with  the  "Regulations  respecting  the  laws  and  customs  of  war  on 
land"  annexed  to  the  Convention.  The  Regulations  are  therefore 
to  form  the  basis  of  the  instructions  to  be  issued  to  the  troops,  but  it 
was  open  to  doubt  whether  they  had  the  same  literal  binding  force 
as  if  they  had  been  embodied  in  a  Convention,  though  the  Conven- 
tion binds  the  signatory  Powers  to  an  essential  observance  of  all  these 
rulfts  * 

The  Convention  of  1899  contained  five  articles,  that  of  1907  con- 
tains nine.  The  change  in  Article  3  (1907)  is  important,  a  sanction 
is  now  provided  for  the  Regulations.  "A  belligerent  party  which 
violates  the  provisions  of  the  said  Regulations  shall,  if  the  case  de- 
mands, be  Hable  to  pay  compensation.  It  shall  be  responsible  for 
all  acts  committed  by  persons  forming -part  of  its  armed  forces." 
This  would  appear  to  determine  the  obligatory  character  of  the  Regu- 
lations. This  ^proposition  was  introduced  by  the  German  delegate, 
but  as  originally  presented  it  made  a  distinction  between  the  popu- 
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lations  of  belligerent  states  and  neutral  persons  wkich  appeared  to 
be  to  the  advantage  of  the  latter,  but  the  Conference  recognized  that 
in  both  cases  there  was  a  breach  of  law  and  that  consequently  repr 
aration  should  as  a  rule  be  the  same.  It  will  be  noticed  that  it  is  the 
government,  and  not  the  individual  wrongdoer  from  whom  repara,- 
tion  is  to  be  demanded.  The  German  draft  fixed  the  tinae  and  mode 
of  the  settlement;  in  the  case  of  violations  of  the  laws  of  war  as  against 
a  belligerent  the  settlement  of  the  question  was  to  be  postponed 
until  the  conclusion  of  the  war,  but  in  the  case  of  injuries  to  a  neutral, 
the  necessary  measures  were  to  be  taken  to  assure  the  promptest 
reparation  compatible  with  military  necessities. 

The  other  changes  in  the  convention  are  in  reference  to  the  arrange- 
ments for  accession  and  denunciation,  and  are  in  accordance  with 
the  scheme  adopted  in  most  of  the  other  Conventions.' 
Higginp,  pp.  256-261. 


MILITIA   AND   VOLTTNTEEE   CORPS,    STATUS    OF. 

Th.e  laws,  rights,  and  duties  of  war  apply  not  only  to  armies, 
but  also  to  mUitia  and  volunteer  corps  fulfilling  the  follow- 
ing conditions: 

1.  To  be  commanded  by  a  person  responsible  for  his  sub- 
ordinates ; 

2.  To  have  a  fixed  distinctive  emblem  recognizable  at  a 
distance  ; 

3.  To  carry  arms  openly;  and 

4.  To  conduct  their  operations  in  accordance  with  the  laws 
and  customs  of  war. 

In  countries  where  militia  or  volunteer  corps  constitute  the 
army,  or  form  part  of  it,  they  are  included  under  the  de- 
nomination'army.'' — Article  1,  RegulatioTis,  Hague  Convention 
IV,  1907. 

The  two  first  articles  of  this  chapter  (Articles  1  and  2)  were  voted 
unanimously  and  are  word  for  word  the  same  as  Articles  9  and  10 
of  the  Brussels  Declaration,  with  the  exception  of  a  purely  formal 
addition  to  the  final  paragraph  of  the  first  article  made  on  the  second 
Teading,  in  order  to  mclude  volunteer  corps  as  well  as  militia  within 
the  term  army. 

When  these  articles  were  first  submitted  to  discussion,  Mr.  Martens 
read  the  declaration  already  spoken  of  and  the  subcommission  imme- 
diately adopted  it  for  submission  to  the  Conference.     Its  text  follows : 

The  Conference  is  unanimous  in  thinking  that  it  is  extremely 
desirable  that  the  usages  of  war  should  be  defined  and  regulated. 
In  this  spirit  it  has  adopted  a  great  number  of  provisions  which  have 
for  their  object  the  determination  of  the  rights  and  of  the  duties  of 
belligerents  and  populations  and  for  their  end  a  softening  of  the  evils 
of  war  so  far  as  military  necessities  permit.  It  has  not,  however, 
been  possible  to  agree  forthwith  on  provisions  embracing  all  the 
•cases  which  occur  in  practice. 

On  the  other  hand,  it  could  not  be  intended  by  the  Conference 
that  the  cases  not  provided  for  should,  for  want  of  a  written  pro- 
vision, be  left  to  the  arbitrary  judgment  of  the  military  commanders. 

Until  a  perfectly  complete  code  of  the  laws  of  war  is  issued,  the 
Conference  thinks  it  right  to  declare  that  in  cases  not  included  in 
the  present  arrangement,  populations  and  belligerents  remain  under 
the  protection  and  empire  of  the  principles  of  international  law,  as 
they  result  from  the  usages  established  between  civilized  nations, 
from  the  laws  of  humanity,  and  the  requirements  of  the  public 
conscience. 

It  is  in  this  sense  especially  that  Articles  9  and  10  adopted  by  the 
Conference  must  be  understood. 

1  This  article  is  identical  with  Article  1,  Eegulations,  Hague  Convention  II,  1899. 
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The  senior  delegate  from  Belgium,  Mr.  Beernaert,  who  had  pre- 
viously objected  to  the  adoption  of  Articles  9  and  10  (1  and  2  of  th& 
new  draft),  immediately  announced  that  he  could  because  of  this 
declaration  vote  for  them. 

Uflanimity  was  thus  obtained  on  those  very  important  and  deli- 
cate provisions  relating  to  the  fixing  of  the  qualifications  of  bellig- 
erents. 

Report  to  Hasue  Conference,  1899,  from  the  Second  Commission,  "Reports  to  the- 
Hague  Conferences,"  pp.  140,  141. 

For  the  purpose  of  lessening  the  evils  of  war,  the  two  high  con- 
tracting parties  fm-ther  agree  that,  in  case  a  war  should  unfortunately 
take  place  between  them,  hostilities  shall  only  be  carried  on  by" 
persons  duly  commissioned  by  the  Government,  and  by  those  under 
their  orders,  except  in  repelling  an  attack  or  invasion,  and  in  the 
defense  of  property. 

Treaty  of  Peace,  Amity,  Na^^sation,  and  Commerce  between  the  United  States 
and  Colombia  (New  Granada),  concluded  December  12,  1846,  Article  XXV. 

Every  belligerent  armed  force  is  bound  to  conform  to  the  laws 
of  war. 

institute,  1880,  p.  28. 

The  armed  force  of  a  State  includes: 

1.  The  army  properly  so-called,  including  the  militia; 

2.  The  national  guards,  landsturm,  free  corps,  and  other  bodies, 
which  fulfill  the  three  following  conditions : 

(a)  That  they  are  under  the  direction  of  a  responsible  chief. 

(b)  That  they  must  have  a  uniform,  or  a  fixed  distinctive  emblem^ 
recognizable  at  a  distance,  and  worn  by  individuals  composing  such 
corps ; 

(c)  That  they  carry  arms  openly; 

3.  The  crews  of  men  of  war  and  other  military  boats; 

A  ^  ^  ^ 

Institute,  1880,  p.  28. 

Barbarian  soldiers. 

It  is  not  a  valid  objection  that  individual  soldiers  are  of  a  barbarian 
race  or  pagan  religion,  when  they  are  subjected  to  the  articles -of  war, 
and  under  the  responsible  command  of  officers  of  a  civilized  nation. 
Dana's  Wheaton,  note  166,  par.  11. 

The  effect  of  a  state  of  war,  lawfully  declared  to  exist,  is  to  place  all 
subjects  of  each  beUigerent  power  in  a  state  of  mutual  hostility.  The 
usage  of  nations  has  Inodified  this  maxim,  by  legalizing  such  acts  of 
hostility  only  as  are  committed  by  those  who  are  authorized  by  the 
express  or  implied  command  of  the  State.  Such  are  the  regularly 
commissioned  naval  and  military  forces  of  the  nation,  and  aU  others 
called  out  in  its  defence,  or  spontaneously  defending  themselves  in 
case  of  urgent  necessity,  without  any  express  authority  for  that  pur- 
pose. Cicero  tells  us,  in  his  Offices,  that  by  the  Roman  fecial  law  no 
person  could  lawfully  engage  in  battle  with  the  public  enemy,  without 
being  regularly  enrolled  and  taking  the  military  oath.     This  was  a 
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regulation  sanctioned  both  by  policy  and  religion.  The  horrors  of 
war  would  indeed  be  greatly  aggravated,  if  every  individual  of  the 
belligerent  States  was  allowed  to  plunder  and  slay  indiscriminately 
the  enemy's  subjects,  without  being  in  any  manner  accountable  for 
his  conduct.  Hence  it  is  that  in  land  wars,  irregular  bands  of 
marauders  are  liable  to  be  treated  as  lawless  banditti,  not  entitled  to 
the  protection  of  the  mitigated  usages  of  war  as  practised  by  civilized 
nations. 

Dana's  Wheaton,  pp.  451,  452. 

If  each  and  aU  on  the  one  side  were  enemies  to  each  and  aU  on  the 
other,  it  would  seem  that  every  person  had  a  right,  so  far  as  the 
municipal  code  did  not  forbid,  to  fall  upon  his  enemy  wherever  he 
could  &id  him;  that,  for  instance,  an  invading  army  had  aright  to 
seize  on  all  the  property  and  persons  within  reach,  and  dispose  of 
them  at  discretion.  But  no  such  unlimited  enmity  is  now  known  in 
the  usages  of  nations.  It  is  to  be  hoped  that  the  theory  from  which 
■  such  consequences  flow  will  be  abandoned  and  disappear  altogether. 
The  true  theory  seems  to  be  that  the  private  persons  on  each  side  are 
not  fully  in  hostile  relations,  but  in  a  state  of  nonintercourse,  ia  a 
state  wherein  the  rights  of  intercourse,  only  secured  by  treaty  and  not 
derived  from  natural  right,  are  suspended  or  have  ceased ;  while  the 
political  bodies  to  whim  they  belong  are  at  war  with  one  another, 
and  they  only.  Of  course  until  these  political  bodies  allow  hostile 
acts  to  be  performed,  such  acts,  save  in  self-defense,  may  not  be  per- 
formed; and  accordingly  the  usages  of  war  visit  with  severity  those 
who  fight  without  a  sanction  from  their  governments.  The  plunder 
which  such  persons  seize  belongs  not  to  themselves  but  to  the  public, 
until  public  authority  gives  them  a  share  in  it. 
Wbolsey,  p.  199. 

On  the  land,  in  addition  to  standing  armies,  a  militia  and  volunteers^ 
often  commanded  by  regular  officers,  have  been  employed  in  carrying 
on  war,  especially  in  national  defense.  As  the  difl^erent  military 
corps  are  frequently  united  in  their  operations,  and  no  great  harm  can 
be  done  by  the  less  disciplined  if  under  proper  officers;  to  employ  a 
militia  or  volxmteers  can  furnish  no  just  ground  for  complaint  [if  prop- 
erly officered  and  so  uniformed  or  marked  as  to  be  recognizable  at  a 
distance]. 

Woolsey,  p.  201. 

TTse  of  barbaiians. 

Hitherto  the  practice  of  using  barbarians  in  the  wars  of  Christian 
nations  with  one  another,  has  not  been  absolutely  condemned  by  the 
law  of  nations.  The  French  used  the  American  Indians  against  the 
Enghsh  in  America,  and  the  Turcos,  a  force  made  up  of  Algerines, 
Kabyles,  and  Negroes,  in  Italy;  the  Enghsh  employed  savages  against 
their  revolted  colonies,  in  spite  of  the  rebukes  of  Lord  Chatham;  and 
the  Eussians  brought  Circassians  with  them  into  Hungary  in  the  war 
following  1848.  [The  test  in  such  cases  is,  are  these  half  civihzed  or 
savage  troops  so  officered  and  under  such  control  as  to  ensure  their 
conformity  to  the  rules  and  usages  of  modern  warfare.] 
Woolsey,  p.  213. 
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The  treatment  which  the  milder  modern  usage  prescribes  lor  regu- 
lar soldiers  is  extended  also  to  mihtia  called  out  by  public  authority.. 
Guerilla  parties,  however,  do  not  enjoy  the  full  benefit  of  the  laws  of 
war.  They  are  apt  to  fare  worse  than  either  r^ular  troops  or  an 
unarmed  peasantry.  The  reasons  for  this  are,  that  they  are  annoy- 
ing and  insidious,  that  they  put  on  and  oflf  with  ease  the  character  of 
a  soldier,  and  that  they  are  prone,  themselves,  to  treat  their  enemies 
who  fall  into  their  hands  with  great  severity. 
Woolsey,  p.  216. 

"It  is  necessary,  in  order  to  place  the  members  of  an  army  under 
the  protection  of  the  law  of  nations,  that  it  should  be  commissioned 
by  a  state.  If  war  were  to  be  waged  by  private  parties,  operating 
according  to  the  whims  of  individual  leaders,  every  place  that  was 
seized  would  be  sacked  and  outraged;  and  war  would  be  the  pretence 
to  satiate  private  greed  and  spite.  Hence,  all  civilized  nations  have 
agreed  in  the  position  that  war  to  be  a  defence  to  an  indictment  for 
homicide  or  other  wrong,  must  be  conducted  by  a  belligerent  state, 
and  that  it  can  not  avail  voluntary  combatants  not  acting'  under  the 
commission  of  a  belhgerent.  But  freebooters,  or  detached  bodies  of 
volunteers,  acting  in  subordination  to  a  general  system,  if  they  wear 
a  distinctive  uniform,  are  to  be  regarded  as  soldiers  of  a  belligerent 
army.  Mr.  Field,  in  his  proposed  code,  thus  speaks :  '  The  following 
persons,  and  no  others,  are  deemed  to  be  impressed  with  the  mihtary 
character:  (1)  Those  who  constitute  a  part  of  the  military  forces  of 
the  nation;  and  (2)  those  who  are  connected  with  the  operations 
thereof,  by  the  express  authority  of  the  nation.'  This  was  accorded 
to  the  partisans  oi  Marion  and  Sumter  in  the  American  Revolution, 
they  being  treated  as  belligerents  by  Lord  Rawdon  and  Lord  Corn- 
wallis,  who  were  in  successive  command  of  the  British  forces  in  South 
Carolina;  by  Napoleon  to  the  German  independent  volunteers  in  the 
later  Napoleonic  campaigns ;  and  by  the  Austrians,  at  the  time  of  the 
uprising  of  Italy,  to  tne  forces  of  Garibaldi.  (Lawrence's  Wheaton's 
Elem.  of  Int.  Law,  627,  pt.  iv,  chap,  ii,  §8;  Dana's  Wheaton,  §  356; 
Bluntschli,  Droit  Int.  Codifi6,  §  569,  cited  by  Field,  ut  supra.)  There 
must,  however,  be  a  military  uniform,  and  this  test  was  insisted  on 
by  the  Government  of  the  United  States  in  its  articles  of  war  issued 
in  1863,  and  by  the  German  Government  in  its  occupation  of  France 
in  1871.  The  same  privileges  attach  to  subsidiary  Jtorces,  camp  fol- 
lowers, etc.  But  ununiformed  predatory  guerilla  bands  are  regarded 
as  outlaws,  and  may  be  punished  by  a  belligerent  as  robbers  and 
murderers.  (Halleck's  Int.  Law  and  Laws  of  War,  386,  387;  Heffter, 
Droit  Int.  §126;  3  Phillimore's  Int.  Law,  §96;  Lieber's- Instructions 
for  the  Government  of  Armies  of  the  United  States,  §iv.)  But  if 
employed  by  the  nation,  they  become  part  of  its  forces.  (Halleck, 
386,  §8;  adopted  by  Field,  ut  supra.)" 

Moore's  Digest,  vol.  7,  pp.  175, 176,  quoting  Wharton,  Com.  Am.  Law,  sec.  221. 

In  1870  the  Germans  issued  a  proclamation  under  which  French 
combatants,  not  possessing  the  distinguishing  marks  considered  by 
their  enemy  to  be  necessary,  were  to  be  liable  to  the  penalty  of  death, 
and  in  cases  in  which  it  was  not  inflicted  were  to  be  condemned  to 
penal  servitude  for  ten  years,  and  to  be  kept  in  Germany  until  the 
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expiration  of  the  sentence.  The  whole  question  by  what  kind  of 
marks  combatants  should  be  indicated,  and  to  what  degree  such 
marks  shotild  be  conspicuous,  was  at-  the  time  an  open  one;  if  inade- 
quate marks  were  used,  they  would  be  used  in  the  vast  majority  of 
instances  under  the  direction  or  permission  of  the  national  authorities.; 
and  the  individual  would  as  a  rule  be  innocent  of  any  intention  to 
violate  the  laws  of  war.  If  the  marks  sanctioned  by  the  French 
government  were  glaringly  insufficient,  there  might  be  good  reason 
for  executing  a  few  members  of  its  irregular  forces  or  for  condemning 
some  to  penal  servitude  until  the  end  of  the  war.  But  measures  of 
tliis  kind  ought  only  to  be  threatened  when  disregard  of  the  laws  of  war 
on  the  part  of  an  enemy  is  clear;  they  ought  only  to  be  carried  out 
in  the  last  extremity;  and  it  can  never  be  legitimate  to  inflict  a  penalty 
extending  beyond  the  duration  of  the  war.  To  do  so  is  to  convert  a 
deterrent  into  a  punishment  for  crime;  and  in  such  cases  as  that  in 
question  a  crime  can  not  be  committed  by  the  individual  so  long  as 
he  keeps  within  the  range  of  acts  by  his  government.  The  case 
of  individuals  who  outstep  this  range  is  of  course  a  wholly  different 
.one. 

Hall,  pp.  431,  432. 

Much  attention  was  directed  to  the  subject  during  the  Franco- 
German  war  of  1870-1;  and  the  occurrences  which  then  happened, 
together  with  the  discussions  which  took  place  at  the  conference  of 
Brussels,  render  it  possible  to  come  to  a  fair  conclusion  as  to  the 
characteristics  which  ought  now  to  be  accepted  as  entitling  a  force 
to  be  recognized  as  belligerent.  In  the  course  of  the  war  bodies  of 
irregulars  called  Francs  Tireurs  were  formed  in  France,  who  acted 
independently,  without  a  military  officer  at  their  head,  and  who  were 
distinguished  in  respect  of  dress  only  by  a  blue  blouse,  a  badge,  and 
sometimes  a  cap.  The  Germans  refused  to  consider  them  legitimate 
belligerents  on  the  double  ground  that  they  were  not  embodied  as 
part  of  the  regulai  forces  of  the  state,  viz.  as  part  of  the  army  or  of 
the  Garde  Mobile,  and  that  the  distinguishing  marks  on  the  dress 
were  msufficient  or  removable.  The  blouse,  it  was  said,  was  the 
common  dress  of  the  population,  and  the  badge  and  cap  could  be 
taken  off  and  hidden  at  wiU.  It  was  demanded  that  the  marks' 
should  be  irremovable  and  distinguishable  at  rifle  distance.  Where 
bodies  of  men  are  small,  are  acting  independently,  and  especially  if 
they  are  not  under  the  immediate  orders  either  of  a  military  officer 
or  of  a  local  notability,  such  as  a  mayor  in  certain  countries,  an 
administrative  official  of  sufficient  rank,  or  a  landed  proprietor  ol 
position,  they  depend  solely  upon  their  dress  marks  for  their  right 
to  belligerent  privUeges,  since  it  is  solely  through  them  that  the 
enemy  can  ascertain  their  quality.  It  is  clear  therefore  tlft  fuch 
marks  must  be  irremovable;  but  to  ask  for  marks  distingmshable  at 
a  long  distance  is  to  ask  not  only  for  a  complete  uniform,  but  lor  a 
conspicuous  one.  The  essential  points  are  that  a  man  shall  not  be 
able  to  sink  into  the  class  of  non-combatants  at  his  convenience, 
and  that  when  taken  prisoner  there  shall  be  no  doubt  on  the  patent 
facts  how  he  ought  to  be  dealt  with  For  both  these  purposes 
irremovable  marks,  clearly  distinguishable  at  a  short  distance,  are 
amply  sufficient.     The  question  whether  nregular  levies  must  be 
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under  the  general  military  command,  whether  in  fact,  as  a  matter 
not  of  authorization  but  of  the  suflBiciency  of  the  guarantees  which  it 
can  offer  for  proper  behaviour,  a  population  has  the  right  of  spon- 
taneous action  in  a  moment  of  opportunity  or  emergency,  was  dis- 
cussed at  the  Conference  of  Brussels.  In  the  original  draft  Project 
«f  Convention  it  was  made  a  condition  of  the  possession  of  combatant 
rights  that  the  persons  claiming  to  have  them  should  be  under  such 
command,  and  the  representative  of  Germany  showed  a  strong 
desire  to  maintain  the  requirement.  After  a  good  deal  of  discussion 
however  the  paragraph  containing  the  condition  was  modified,  and 
though  the  powers  represented  at  Brussels  are  not  legally  bound  by 
the  terms  of  the  draft  Declaration  as  ultimately  settled,  it  would  be 
difficult  for  the  great  military  states  to  ignore  the  admissions  made 
on  their  behalf,  and  to  refuse  to  acknowledge  bodies  of  men  headed 
by  any  responsible  person  as  being  combatant,  irrespectively  of  connex- 
ion with  the  general  mihtary  command,  provided  that,  as  a  body, 
they  conform  to  the  rides  of  war,  and  that  if  in  small  numbers  they 
are  distinguishable  by  sufficient  marks.  If  in  large  numbers  the 
case  is  different.  Large  bodies,  which  do  not  possess  the  full  marks 
of  a  militia,  must  belong  to  one  of  two  categories.  They  must 
either  form  part  of  the  permanent  forces  of  a  state,  which  from  poverty 
or  some  other  reason  is  unable  to  place  them  in  the  field  properly 
uniformed,  or  perhaps  officered,  as  in  the  instance  of  the  Norwegian 
Landstrum,  to  which  attention  was  directed  at  Brussels,  by  the 
.Swedish  representative;  or  else  they  must  consist  in  a  part  of  the 
unorganized  population  rising  in  aims  spontaneously  or  otherwise 
in  face  of  the  mvader.  In  neither  case  are  dress  marks  required. 
In  the  first  the  dependence  on  military  command  is  immediate,  and 
affords  sufficient  guarantees.  In  the  second,  dress  marks  are  from 
the  nature  of  the  case  impossible;  and  to  insist  upon  them  would  be 
to  nullify  the  concession  which,  as  was  seen  in  the  last  section,  the 
military  powers  are  ready  to  make,  if  the  conclusions  arrived  at  in 
the  Brussels  Conference  can  be  taken  to  any  degree  as  indicating 
their  views.  Dress  marks  in  the  particular  case  are  besides  unneces- 
sary. The  fact  that  a  large  body  is  operating  together  sufficiently 
separates  it  as  a  mass  from  the  non-ccmbatant  classes,  and  there  can 
be  no  difficulty  in  supplying  the  individual  members  with  certificates 
which  would  prove  their  combatant  quality  when  captured  singly  or 
in  small  detachments.  The  possession  of  belligerent  privilege  in 
such  cases  hinges  upon  subordination  to  a  responsible  person,  who 
by  his  local  prominence,  coupled  with  the  fact  that  he  is  obeyed  by 
a  large  force,  shows  that  he  can  cause  the  laws  of  war  to  be  observed, 
and  that  he  can  punish  isolated  infractions  of  them  if  necessary. 
Hall,  pp.  543-546. 

The  object  of  requirement  No.  2  is  to  draw  a  distinct  line  between 
combatants  and  peaceful  inhabitants,  by  insisting  that  the  former 
shall  wear  something  in  the  nature  of  a  uniform,  which  cannot  readily 
be  put  on  or  taken  off.  This  requirement,  under  the  special  cir- 
cumstances of  the  case,  was  not  insisted  on  during  the  war  in  South 
,Africa. 

Holland,  p.  20. 
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Inhabitants  of  fortified  towns. 

J.  S.  Risley,  The  Law  of  War  (1897),  p.  117,  holds  that  "the  inhab- 
itants of  fortified  towns  are  so  closely  associated  with  the  garrison 
that  they  are  considered  to  have  lost  their  non-combatant  character." 
Spaight,  p.  47,  note. 

Inhabitants  of  besieged  towns. 

Before  I  come  to  the  Brussels  Conference,  I  must  mention  one 
case  in  which_  the  strict  war  right  regarding  resistance  by  non-mili- 
tary citizens  is  waived  under  a  general  usage.  This  is  the  case  of 
a  regular  siege  or  bombardment  of  a  fortified  town.  A  commander 
who  has  forced  a  garrison  to  capitulate,  does  not  usually  punish  the 
inhabitants  for  joming  in  the  defence,  though  he  is  not  bound  by 
any  Convention  to  show  such  leniency.  Indeed,  as  will  appear  later, 
the  civil  inhabitants  of  a  beleagured  town  are  now  given  certain 
privileges,  such  as  notification  of  a  bombardment  (except  in  a  sur- 
prise attack),  and  in  some  cases  permission  to  leave  the  fortress; 
and  it  is  also  usual  for  humane  commanders  to  avoid  deliberately 
shelling  the  residential  parts  of  a  bombarded  town.  In  return  for 
these  special  privileges,  the  inhabitants  ought  in  equity  to  abstain 
from  taking  part  in  the  defence.  But  many  another  siege  besides 
that  of  Saragossa  has  been  prolonged  through  the  mingling  of  citi- 
zens with  soldiers  in  the  trenches  or  on  the  bastions,  and  a  magnani- 
mous victor  is  usually  disposed  to  let  the  general  surrender  serve 
as  an  act  of  indemnity  and  oblivion  for  such  irregular  resistance.  It 
was  so  at  the  last  siege  of  Port  Arthur.  Professor  Ariga  says,  "We 
captured  many  workmen  who  participated  in  the  defence  of  the  forts 
and  we  did  not  shoot  them."  At  Kars  the  white-turbaned  townsmen 
helped  the  Turkish  Troops  under  Colonel  Williams,  the  English 
commandant,  and  in  the  repulse  of  the  great  Russian  assault  of 
29th  September,  1855,  101  oi  these  townspeople  fell  in  battle.  But 
when  Williams  capitulated  to  Mouravieff,  the  latter  granted  full 
protection  to  all  the  inhabitants  without  exception.  In  Osman 
Pasha's  heroic  defence  of  Plevna  in  1877,  the  inhabitants  of  the  town 
and  district  were  armed  and  fought  in  the  trenches  without  incurring 
any  punishment  from  the  Russian  commander  after  Osman's  capitu- 
lation. 

Spaight,  p.  46;  Ariga,  p.  90. 

Distinctive  emblems. 

The  delegates  of  Norway  and  Sweden  had  pointed  out  that  the 
Norwegian  Landsturm  did  not  wear  a  full  uniform.  But  the  sign 
must  be  fixed — externally,  so  as  not  to  be  assumed  or  concealed 
at  will. 

At  the  Hague  Conference  of  1907,  Germany  proposed  that  notifi- 
cation of  the  distinctive  emblem  should  be  provided  for,  but  the 
proposal  was  defeated  in  committee. 

At  what  distance  should  the  sign  be  recognisable?  The  German 
authorities  demanded  in  1870  that  the  French  irregulars  should  be 
distinguishable  at  rifie  range.  This,  says  an  eminent  English  Jurist, 
is  "to  ask  not  only  for  a  complete  uniform  but  for  a  conspicuous 
one."  When  rifles  are  sighted  to  2,000  yards  and  over,  the  German 
requirement  is  clearly  unreasonable.     If  the  sign  is  recognisable  at 
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the  distance  at  which  the  naked  eye  can  distinguish  the  form  and 
colour  of  a  person's  dress,  all  reasonable  requirements  appear  to  be 
met.  At  the  commencement  of  the  Russo-Japanese  War,  the  Russian 
Government  addressed  a  Note  to  Tokio,  stating  that  Russia-  had  ap- 
proved the  formation  of  certain  free  corps  composed  of  Russian  sub- 
jects in  the  seat  of  war,  and  that  these  corps  would  wear  no  uniform 
but  only  a  distinctive  sign  on  the  cap  or  sleeve.     Japan  replied: — 

The  Japanese  Government  cannot  consider  as  belligerents  the 
free  corps  mentioned  in  the  Russian  Note,  imless  they  can  be  dis- 
tinguishable hy  the  naked  eye  from  the  ordinary  'people  or  fulfil  the 
conditions  required  for  militia  or  volunteers  by  the  Hague  Reglement. 

"Volunteers"  is  intended  to  cover  "free  corps"  (les  corps  francs). 
Spaight,  p.  57;  Hall  p.  523;  Ariga,  pp.  85,  86. 

Militia  and  volunteer  corps. 

The  chief  part  of  the  armed  forces  of  the  belligerents  are  their 
regular  armies  and  navies.  What  kinds  of  forces  constitute  a  regu- 
lar army  and  a  regular  navy  is  not  for  International  Law  to  determine, 
but  a  matter  of  Municipal  Law  exclusively.  Whether  or  not  so- 
called  Militia  and  Volunteer  corps  belong  to  armies  rests  entirely 
with  the  Municipal  Law  of  the  belligerents.  There  are  several  States, 
whose  armies  consist  of  Militia  and  Volunteer  Corps  exclusively, 
no  standing  army  being  provided  for.  The  Hague  Regulations  ex- 
pressly stipulate  in  article  1  that  in  countries  where  Militia  or  Volun- 
teer Corps  constitute  the  army  or  form  part  of  it  they  are  included 
under  the  denomination  "Army."  It  is  likewise  irrelevant  to  con- 
sider the  composition  of  a  regular  army,  whether  it  is  based  on  con- 
scription or  not,  whether  natives  only  or  foreigners  also  are  enrolled,, 
and  the  Uke. 

Oppenheim,  vol.  2,  p.  94. 

Irregular  forces. 

Very  often  the  armed  forces  of  belligerents  consist  throughout 
the  war  of  their  regular  armies  only,  but,  on  the  other  hand,  it  hap- 
pens frequently  that  irregular  forces  take  part  in  the  war.  Of  such 
irregular  forces  there  are  two  different  kmds  to  be  distinguished — 
first,  such  as  are  authorised  by  the  belligerents;  and,  secondly,  such  as 
are  acting  on  their  own  initiative  and  their  own  account  without  spec- 
ial authorisation.  Formerly  it  was  a  recognised  rule  of  International 
Law  that  only  the  members  of  authorised  irregular  forces  enjoyed 
the  privileges  due  to  the  members  of  the  armed  forces  of  belligerents^ 
whereas  members  of  unauthorised  irregular  forces  were  considered 
to  be  war  criminals  and.  could  be  shot  when  captured.  During  the 
Franco-German  war  in  1870  the  Germans  acted  throughout  accord- 
ing to  this  rule  with  regard  to  the  so-called  "Franctireurs,"  request- 
ing the  production  of  a  special  authorisation  from  the  French  Gov- 
ernment from  every  irregular  combatant  they  captured,  failing  which, 
he  was  shot.  But  according  to  article  1  of  the  Hague  Regulations 
this  rule  is  now  obsolete,  and  its  place  is  taken  by  the  rule  that  ir- 
regulars enjoy  the  privileges  due  to  members  of  the  armed  forces  of 
the  belligerents,  although  they  do  not  act  under  authorisation,  pro- 
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subordinates,  (2)  that  they  have  a  fixed  distmctive  emblem  recog- 
nisable at  a  distance,  (3)  that  they  carry  arms  openly,  and  (4)  that 
they  conduct  their  operations  in  accordance  with  the  laws  and  cus- 
toms of  war.  It  must,  however,  be  emphasised  that  this  rule  applies 
only  to  irregulars  fighting  in  bodies,  however  small.  Such  individuals 
as  take  up  arms  or  commit  hostile  acts  singly  and  severally  are  still 
liable  to  be  treated  as  war  criminals,  and  shot. 
Oppenheim,  vol.  2,  p.  96. 

Guerilla  tactics  during  war  distinguished  from  guerilla  war. 

Guerilla  war  must  not  be  confounded  with  guerilla  tactics  during 
a  war.  It  happens  during  war  that  the  commanders  send  small 
bodies  of  soldiers  wearing  their  uniform  to  the  rear  of  the  enemy  for 
the  purpose  of  destroying  bridges  and  railways,  cutting  off  commu- 
nications and  supplies,  attacking  convoys,  intercepting  despatches, 
and  the  like.  This  is  in  every  way  legal,  and  the  members  of  such 
bodies,  when  captured,  enjoy  the  treatment  due  to  enemy  soldiers. 
If  happens,  further,  that  hitherto  private  individuals  who  did  not 
take  part  in  the  armed  contention  take  up  arms  and  devote  themselves 
mainly  to  similar  tactics.  According  to  the  former  rules  of  Interna- 
tional Law  such  individuals,  when  captured,  under  no  condition 
enjoyed  the  treatment  due  to  enemy  soldiers,  but  could  be  treated 
as  criminals,  and  punished  with  death.  According  to  article  1  of 
the  Regulations  concerning  war  on  land  adopted  by  the  Hague  Con- 
ferences of  1899  and  1907  such  guerilla  fighters  enjoy  the  treatment 
of  soldiers  under  the  four  conditions  that  they  (1)  do  not  act  indi- 
vidually, but  form  a  body  commanded  by  a  person  responsible  for 
his  subordinates,  (2)  have  a  fixed  distinctive  emblem  recognisable 
at  a  distance,  (3)  carry  arms  openly,  and  (4)  conduct  their  opera- 
tions in  accordance  with  the  laws  of  war. 

On  the  other  hand,  one  speaks  of  guerilla  war  or  petty  war  when, 
after  the  defeat  and  the  capture  of  the  main  part  of  the  enemy  forces, 
the  occupation  of  the  enemy  territory,  and  the  downfall  of  the  enemy 
Government,  the  routed  remnants  of  the  defeated  army  carry  on  the 
contention  by  mere  guerilla  tactics.  Although  hopeless  of  success 
in  the  end,  such  petty  war  can  go  on  for  a  long  time  thus  preventing 
the  establishment  of  a  state  of  peace  in  spite  of  the  fact  that  regular 
war  is  over  and  the  task  of  the  army  of  occupation  is  no  longer  regu- 
lar warfare.  Now  the  question  whether  such  guerilla  war  is  real 
war  in  the  strict  sense  of  the  term  in  International  Law  must,  I  think, 
be  answered  in  the  negative,  for  two  reasons.  First,  there  are  no 
longer  the  forces  of  two  States  in  the  field,  because  the  defeated 
belligerent  State  has  ceased  to  exist  through  the  military  occupa- 
tion of  its  territory,  the  downfall  of  its  established  Government,  the 
capture  of  the  main  part  and  the  routing  of  the-remnant  of  its  forces. 
And,  secondly,  there  is  no  longer  in  progress  a  contention  between 
armed  forces.  For  although  the  guerilla  bands  are  still  fighting 
when  attacked,  or  when  attacking  small  bodies  of  enemy  soldiers, 
they  try  to  avoid  a  pitched  battle,  and  content  themselves  with  the 
constant  harassing  of  the  victorious  army,  the  destrojdng  of  bridges 
and  railways,  cutting  off  communications  and  supphes,  attacking 
convoys,  and  the  like,  always  in  the  hope  that  some  event  or  events 
may  occur  which  will  induce  the  victorious  army  to  withdraw  from 
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the  conquered  territory.  But  if  guerilla  war  is  not  real  war,  it  is 
obvious  that  in  strict  law  the  victor  need  no  longer  treat  the  guerilla 
bands  as  a  belligerent  Power  and  the  captured  members  of  those  bands 
as  soldiers.  It  is,  however,  not  advisable  that  the  victor  should  cease 
such  treatment  as  long  as  those  bands  are  under  responsible  com- 
manders and  observe  themselves  the  laws  and  usages  of  war.  For 
I  can  see  no  advantage  or  reason  why,  although  in  strict  law  it  could 
be  done,  those  bands  should  be  treated  as  criminals.  Such  treat- 
ment would  only  call  for  acts  of  revenge  on  their  part,  without  in 
the  least  accelerating  the  pacification  of  the  country.  And  it  is, 
after  all,  to  be  taken  into  consideration  that  those. bands  act  not  out 
of  criminal  but  patriotic  motives.  With  patience  and  firmness  the 
victor  will  succeed  in  pacifying  these  bands  without  recourse  to 
methods  of  harshness. 

Oppenheim,  vol.  2,  pp.  70-72. 

Hostilities  by  private  individuals. 

Since  International  Law  is  a  law  between  States  only  and  exclu- 
sively, no  rules  of  International  Law  can  exist  which  prohibit  private 
individuals  from  taking  up  arms  and  committing  hostilities  against 
the  enemy.  But  private  individuals  committing  such  acts  do  not 
enjoy  the  privileges  of  members  of  armed  forces,  and  the  enemy  has 
according  to  a  custoniary  rule  of  International  Law  the  right  to 
consider  and  punish  such  individuals  as  war  criminals.  Hostilities 
in  arms  committed  by  private  individuals  are  not  war  crimes  because 
they  really  are  violations  of  recognised  rules  regarding -warfare,  but 
because  the  enemy  has  the  right  to  consider  and  punish  them  as  acts 
of  illegitimate  warfare.  The  conflict  between  praiseworthy  patri- 
otism on  the  parfof  such  individuals  and  the  safety  of  the  enemy 
troops  does  not  allow  of  any  solution.  It  would  be  unreasonable 
for  International  Law  to  impose  upon  belligerents  the  duty  to  forbid 
the  taking  up  of  arms  by  their  private  subjects,  because  such  action 
may  occasionally  be  of  the  greatest  value  to  a  belligerent,  especially 
for  the  purpose  of  freeing  a  country  from  the  enemy  who  has  mili- 
tarily occupied  it.  Nevertheless  the  safety  of  his  troops  compels  the 
enemy  to  consider  and  punish  such  hostilities  as  acts  of  illegitimate 
warfare,  and  International  Law  gives  him  a  right  to  do  so. 
Oppenheim,  vol.  2,  p.  312,  313. 

The  employment  of  certain  agents,  instruments,  and  methods  of 
warfare  has  given  rise  to  many  disputed  questions.  With  legard  to 
agents,  we  may  say  with  confidence  that  soldiers  and  sailors  of  the' 
regular  armies  and  navies  of  the  belligerents,  including  fully  organ- 
ized reserves  and  auxiliary  forces,  are  legitimate  combatants. 

The  only  exception  to  this  rule  occurs  when  a  belligerent  finds 
r'ome  of  his  own  subjects  in  the  ranks  of  his  enemies.     In  that  case 
he  may  execute  them,  if  they  fall  into  his  power. 
Lawrence,  p.  509. 

Irregular  forces. 

In  the  Franco-Prussian  war  of  1870  the  French  raised  irregular 
bands  of  Francs- Tireurs,  which  the  Prussians  declined  to  recognize 
as  lawful  combatants  unless  each  individual  member  of  them  had 
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badge  irremovable  and  sufficient  to  distinguish  him  at  a  distance. 
At  the  Brussels  Conference  of  1874  the  matter  was  thoroughly  dis- 
cussed from  every  point  of  view.  The  representatives  of  the  great 
military  powers  naturally  desired  to  keep  spontaneous  movements 
within  the  narrowest  possible  bounds,  while  the  delegates  from  the 
secondary  states,  who  have  to  rely  for  their  defence  chiefly  upon  the 
patriotism  of  their  people,  endeavored  to  give  the  widest  extension 
to  the  right  of  resistance  against  an  invader.  The  differences  of 
opinion  thus  brought  into  prominence  have  never  been  entirely 
reconciled. 

J..:iwrenco,  pp.  511,  512. 

Guerilla  bands. 

But  in  the  matter  of  guerilla  bands  the  Conference  [Brussels,  1874] 
succeeded  in  coming  to  an  agreement  which  was  adopted  in  1880  with 
a  few  changes  of  form  by  the  Institute  of  International  Law,  and  re- 
ceived the  consecration  of  general  assent  when  the  Hague  Confer- 
ences of  1899  and  1907  embodied  it  in  the  first  Article  of  their  Regu- 
lations respecting  the  Laws  and  Customs  of  War  on  Land.  This 
Article  may  now  be  regarded  as  part  of  the  war  law  of  the  civilized 
world.  It  placed  on  an  equal  footing  as  regards  rights  and  obliga- 
tions regular  armies,  and  volunteer  corps  which 

(a)  Are  commanded  by  a  person  responsible  for  his  subordinates, 

(b)  Wear  a  fixed  distinctive  badge,  recognizable  at  a  distance, 

(c)  Carry  arms  openly,  and, 

(d)  Conform  in  their  operations  to  the  laws  and  customs  of  war. 

It  is  to  be  hoped  that  the  concession  of  the  first  of  these  condi- 
tions marks  the  definite  abandonment  of  the  theory  that  members  of 
partisan  bodies  must,  individually  and  collectively,  be  summoned  to 
arms  by  their  government  and  connected  directly  with  its  military 
system.  The  second  condition  is  just  and  reasonable,  if  it  be  not 
interpreted  to  mean  that  the  distance  must  be  considerable.  What 
really  matters  is  that  members  of  guerilla  bands  should  be  distinguish- 
able from  ordinary  civilians  by  the  naked  eye.  A  badge  which  is 
visible  as  far  off  as  the  inconspicuous  uniform  of  modern  infantry 
should  be  amply  sufficient.  The  great  point' to  be  secured  is  its  irre- 
rnovable  character.  A  man  can  not  have  the  slightest  moral  right  to 
the  privileges  of  a  combatant,  if  he  appears  one  minute  as  the  armed 
defender  of  his  country  and  the  next  as  a  harmless  peasant  tilling  his 
fields  in  peace  and  quietness.  The  third  condition  is  justified  by  the 
same  consideration.  The  inhabitants  of  an  invaded  country  must 
choose  whether  they  will  fight  or  whether  they  will  go  about  their 
ordinary  business.  They  can  not  do  both.  The  fourth  condition  is 
demanded  by  humanity.  Irregular  soldiers  who  do  not  conform  to 
the  laws  of  war  become  mere  criminals  and  deserve  the  severest  pun- 
ishment. 

On  the  whole  there  seems  reason  to  be  satisfied  with  these  rules. 
They  give  scope  to  the  spontaneous  activities  of  patriotism,  without 
neglecting  either  the  claims  of  mercy  or  a  reasonable  consideration 
for  the  safety  of  the  invading  belligerent.  But  nevertheless  they 
are  so  elastic  that  in  practice  a  great  deal  will  depend  on  the  char- 
acter and  temperament  of  the  generals  in  command.  It  should  be 
noted  that  the  rules  deal  throughout  with  bodies  of  men,  not  with 
individuals.     If  a  member  of  a  band  is  captured  while  detached  by  his 
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chief  for  separate  service,  such  as  cutting  a  telegraph  wire  or  blow- 
ing up  a  bridge,  he  must  prove  that  he  belongs  to  an  organized  unit, 
before  he  can  claim  the  treatment  of  a  lawful  combatant.  Moreover, 
it  is  assumed  that  the  bands  are  fighting  for  a  cause  and  a  government 
stUl  in  existence.  If  they  keep  up  a  partisan  warfare  in  hills  and 
remote  fastnesses  after  the  complete  destruction  of  the  state  author- 
ity in  whose  interests  they  are  fighting,  in  strictness  of  law  they  have 
ceased  to  be  entitled  to  the  rights  of  combatants. 
Lawrence,  pp.  512,  513. 

Savage  allies  and  auxiliaries. 

Civilized  states  receive  without  scruple  the  aid  of  savage  tribes  in 
their  warfare  with  barbarous  or  semi-barbarous  foes.  Even  when 
both  the  principal  belligerents  are  civilized,  they  have  sometimes 
made  use  of  barbarian  auxiliaries  in  their  struggles,  but  of  late  years 
less  frequently  than  before.  Throughout  the  eighteenth  century 
the  English  and  French  habitually  employed  Red  Indian  Tribes  in 
their  North  American  wars.  The  British  let  them  loose  against  the 
revolted  Colonists,  and  the  Colonists  did  their  best  to  turn  them 
against  Great  Britain.  The  Russians  sent  Circassians  into  Hungary 
in  1848,  and  the  Turks  flooded  Bulgaria  with  Bashi-Bazooks  in  the 
war  of  1877.  But  in  the  Boer  War  of  1899-1902  both  sides  abstained 
from  sending  the  natives  into  the  field  as  fighting  men.  The  stress 
of  conflict  however  led  to  their  employment  in  work  which  was 
barely  distinguishable  from  that  of  soldiers.  The  British  used  them 
as  drivers  and  guides,  and  sometimes  as  spies.  The  Boers,  for  whom 
they  dug  trenches,  frequently  shot  those  who  had  rendered  what 
were  deemed  war  services  to  the  invaders.  The  British  then  armed 
their  Kaffirs  for  purposes  of  self-defence,  and  in  the  last  part  of  the 
war  employed  them  as  night-watchmen  on  the  blockhouse  lines  and 
along  the  railways.  We  may  perhaps  venture  to  hope  that  the  force 
of  enlightened  opinion  will  before  long  compel  the  leading  members 
of  the  family  of  nations  to  refrain  from  putting  savages  or  semi- 
savages  into  the  field,  unless. their  foes  themselves  are  barbarians. 
For  the  disuse  of  savage  alhes  in  these  latter  cases  we  shall  probably 
have  to  wait  till  the  feeling  of  human  brotherhood  has  grown  much 
stronger  than  it  is  to-day. 
Lawrence,  pp.  517,  518. 

Eecruits  from  barbarous  or  inferior  races. 

There  can  be  no  doubt  about  the  legality  of  taking  recruits  from 
barbarous  or  inferior  races  and  forming  them  into  troops  and  regi- 
ments. If  they  are  placed  under  military  discipline,  organized  as 
part  of  the  army  of  a  civilized  state,  and  led  by  civilized  officers,  they 
may  be  used  without  violation  of  the  laws  of  war.  The  United  States 
has  its  negro  cavalry  which  it  employed  in  the  war  of  1898  against 
Spain;  the  French  their  Turco  brigades;  the  British  their  Ghoorka 
regiments.  There  is  hardly  a  power  possessed  of  a  colonial  empire, 
or  ruling  over  martial  races,  which  does  not  enrol  native  troops. 
International  Law  neither  forbids  their  enlistment  nor  places  hmita- 
tions  upon  their  employment.  But  it  would  certamly  be  humane 
to  reserve  them  for  use  against  border  tribes  and  in  warfare  with 
people  of  the  same  degree  of  civilization  as  themselves. 
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After  the  old  formula  of  courir  jsws  had  ceased  in  practice  to  launch 
all  the  subjects  of  a  prince  into  hostilities  against  his  enemies,  it  be- 
came the  military  fashion  to  regard  professional  soldiers  as  alone 
entitled  to  fight,  any  other  persons  who  presumed  to  contend  with 
them  doing  so  at  the  peril  of  their  lives  without  any  protection  from 
the  usages  of  war.  Thus  "in  1742  the  Austrians  excluded  the 
Bavarian  mihtia  from  belligerent  rights,"  and  "it  became  the  habit 
to  refuse  the  privileges  of  soldiers  not  only  to  all  who  acted  without 
express  orders  from  their  government,  but  even  to  those  who  took 
up  arms  in  obedience  to  express  orders  when  these  were  not  addressed 
to  individuals  as  part  of  the  regular  forces  of  the  state." 

In  the  capitulations  of  Quebec  in  1759  and  Canada  in  1760  the 
militia  were  not  left  to  the  mercy  of  the  English  general  only  because 
it  was  ' '  customary  for  the  inhabitants  of  the  colonies  of  both  crowns 
to  serve  as  militia."  And  as  late  as  1870,  notwithstanding  that  pub- 
lic opinion  had  been  slowly  gaining  ground  in  favour  of  irregulars, 
the  Prussian  commander-in-chief  required  that  "every  prisoner,  in 
order  to  be  treated  as  a  prisoner  of  war,  shall  prove  that  he  is  a  French 
soldier  by  showing  that  he  has  been  called  out  and  borne,  on  the  list 
of  a  military  organised  corps,  by  an  order  emanating  from  the  legal 
authority  and  addressed  to  him  personally." 
Westlake,  vol.  2,  pp.  64,  65. 

1.  To  have  at  their  head  a  -person  responsible  for  his  subordinates; 

The  Russian  draft  B  IX  added  to  this  the  condition  that  the  person 
commanding  should  be  subject  to  orders  from  headquarters,  but  that 
addition  was  not  maintained  in  the  text  adopted  for  B  IX,  and  there- 
fore must  not  be  understood  here.  Probably  the  responsibility  in- 
tended is  nothing  more  than  a  capacity  of  exercismg  effective  control. 
Westlake,  vol.  2,  p.  65. 

The  Prussians  in  1870  and  the  French  law  of  20  August  1870  for  the 
National  Guard  required  the  distinctive  character  [of  the  emblem  to 
be  worn  by  troops]  to  be  recognisable  at  the  distance  of  rifleshot,  but 
this,  if  it  ever  could  have  been  a  requirement  internationally  valid, 
would  certainly  not  be  so  now  that  the  range  of  rifleshot  has  become 
so  great. 

WcBtlake,  vol.  2,  p.  65. 

4.  To  conduct  their  operations  in  accordance  with  the  laws  and  cus- 
toms of  war. 

This  must  mean  "generally  to  conduct"  etc.  A  few  breaches  of  the 
laws  and  customs  of  war  by  individuals  would  not  disqualify  a  corps. 
Westlake,  vol.  2,  p.  65. 

When  the  inhabitants  of  an  occupied  district  rise  in  insurrection,  and 
satisfy  the  conditions  of  loyal  fighting  laid  down  by  H  I,  it  is  difficult 
to  refuse  the  privileges  of  combatants  to  a  body  of  them  operating  on 
a  scale  which  may  fairly  be  considered  as  war.  If  they  are  to  have 
those  privileges  when  "they  have  displaced  the  occupation,"  they 
can  not  reasonably  be  refused  them  when  taking  the  necessary  means 
of  displacing  it;  and  that  H  I  a^^plies  in  occupied  territory  may  be 
inferred  from  the  restriction  of  H  II  to  unoccupied  territory. 
Westlake,  vol.  2,  p.  101. 
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In  time  of  war  the  regular  troops  of  the  enemy,  the  militia  and 
the  volunteer  corps  are  considered  as  belligerents. 

Volunteer  corps  arid  militia  should  be  considered  as  belligerents 
only  if  they  are  commanded  by  a  leader  responsible  for  his  subordi- 
nates, if  they  have  very  distinctive  external  badges,  if  they  carry 
arms  openly',  and  if  they  observe  the  laws  and  customs  of  war  in  their 
operations. 

Articles  1  and  2,  Russian  Instructions,  1904. 

.31.  Tlie  army. — The  members  of  the  army  as  above  defined  are 
entitled  to  recognition  as  belligerent  forces  whether  they  have 
joined  voluntarily,  or  have  been  compelled  to  do  so  by  state  law, 
and  whether  thev  joined  before  or  after  war  is  declared,  and  whetheir 
they  are  nationals  of  the  enemy  or  of  a  neutral  state. 
U.  S.  Manual,  p.  21. 

32.  TJie  first  condition  for  miliiia  and  volunteers  corps. — This  condi- 
tion is  satisfied  if  commanded  by  a  regularly  or  temporarily  com- 
missioned officer,  or  by  a  person  of  position  and  authority,  or  if  the 
officers,  non-commissioned  officers,  and  men  are  furnished  with 
certificates  or  badges,  granted  by  the  government  of  the  state,  that 
win  distinguish  them  from  persons  acting  on  their  own  responsibility. 

U.  S.  Manual,  p.  21. 

33.  The  distinciive  sign- — This  requirement  will  be  satisfied  by 
the  wearing  of  a  uniform,  or  even  less  than  a  complete  uniform. 
The  distance  that  the  sign  must  be  visible  is  left  vague  and  undeter- 
mined and  the  practice  is  not  uniform.  This  requirement  will  be 
satisfied  certainly  if  this  sign  is  "easily  distinguishable  by  the  naked 
eye  of  ordinary  people"  at  a  distance  at  which  the  form  of  an  indi- 
vidual can  be  determined.  Every  nation  making  use  of  these  troops 
should  adopt,  before  hostilities  commence,  either  a  uniform  or  a  dis- 
tinctive sign  which  will  fulfill  the  required  conditions  and  give  notice 
of  the  same  to  the  enemy,  although  this  notification  is  not  required. 

U.  S.  Manual,  p.  22. 

34.  Carrying  arms  openly. — This  condition  is  imposed  to  prevent 
making  use  of  arms  for  active  opposition  and  afterwards  discarding 
or  concealing  them  on  the  approach  of  the  enemy,  and  will  not  be 
satisfied  by  carrying  concealed  weapons,  such  as  pistols,  daggers, 
sword  sticks,  etc. 

TJ.  S.  Manual,  p.  22. 

35.  Compliance  with  tJie  laws  of  war. — When  such  troops  are  utilized 
they  must  be  instructed  in  and  be  required  to  conform  to  the  laws 
of  war,  and  especially  as  to  certain  essentials,  such  as  the  use  of 
treachery,  maltreatment  of  prisoners,  the  wounded  and  dead,  viola- 
tions of  or  improper  condiict  toward  flags  of  truce,  pillage,  unneces- 
sary violence,  and  destruction  of  property,  etc. 

U.  S.  Manual,  p.  22. 

Under  the  term  armed  forces  are  comprised: 

(i)  The  army:  this  includes  militia  or  voltinteer  corps  in  countries 
where  they  constitute  the  national  forces  or  form  part  of  them.     The 
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whether  they  have  joined  voluntarily  or  have  been  compelled  to  do 
so  by  State  law,  whether  they  are  nationals  of  the  enemy  or  of  a 
neutral  State,  and  whether  they  joined  before  or  after  the  decla- 
ration of  war. 

(ii)  Militia  and  volunteer  corps  which  do  not  ordinarily  form  part 
of  the  army,  but  have  been  raised,  possibly,  for  the  duration 
of  the  war  or  even  for  the  execution  of  some  special  operation. 
These  irregular  troops  must,  however,  fulfill  all  of  the  following 
conditions: 

(a)  Be  commanded  by  a  person  responsible  for  his  subordinates; 

(b)  Have  a  fixed  distinctive  sign  recognizable  at  a  distance ; 

(c)  Carry  arms  openly;  and 

(d)  Conduct  their  operations  in  accordance  with  the  laws  and 
customs  of  war. 

Edwards  and  Oppenhoim,  Art.  20. 

The  first  condition,  "to  be  commanded  by  a  person  responsible 
for  his  subordinates,"  is  completely  fulfilled  if  the  commander  of  the 
corps  is  regularly  or  temporarily  commissioned  as  an  ofRter  or  is  a 
person  of  position  and  authority,  or  if  the  members  are  provided 
with  certificates  or  badges  granted  by  the  Government  of  the  State 
to  show  they  are  officers,  N.  C.  Os.,  or  soldiers,  so  that  there  may  be 
no  doubt  that  they  are  not  partisans  acting  on  their  own  responsi- 
bihty.  State  recognition,  however,  is. not  essential,  and  an  organiza- 
tion may  be  formed  spontaneously  and  elect  its  own  officers. 

The  second  condition,  relative  to  the  fixed  distinctive  sign  recog- 
nizable at  a  distance,  would  be  satisfied  by  the  wearing  of  military 
uniform,  but  less  than  complete  uniform  wiU  suffice.  The  distance 
at  which  the  sign  should  be  visible  is  left  vague,  but  it  is  reasonable 
to  expect  that  the  silhouette  of  an  irregular  combatant  in  the  posi- 
tion of  standing  against  the  skyline  should  be  at  once  distinguishable 
from  the  outhne  of  a  peaceful  inhabitant,  and  this  by  the  naked  eje 
of  ordinary,  individuals,  at  a  distance  at  which  the  form  of  an  indi- 
vidual can  be  determined.  As  encounters  now  take  place'  at  ranges 
at  which  it  is  impossible  to  distinguish  the  colour  or  the  cut  of  cloth- 
ing, it  would  seem  desirable  to  provide  irregulars  with  a  helmet, 
slouch  hat,  or  forage  cap,  as  being  completely  different  in  outline 
from  the  ordinary  civilian  headdress. 

It  may,  however,  be  objected  that  a  headdress  does  not 
legally  fulfil  the  condition  that  the  sign  must  be  fixed.  Something 
of  the  nature  of  a  badge  sewn  on  the  clothing  should  therefore  be 
worn  in  addition. 

It  is  not  necessary  to  inform  the  enemy  of  the  distinctive  mark 
adopted  to  fulfil  the  second  condition,  although  to  avoid  misunder- 
standings it  may  be  convenient  to  do  so. 

The  third  condition  provides  that  irregular  combatants  shall 
carry  arms  openly.  They  may  therefore  be  refused  the  rights  of 
the  armed  forces  if  it  is  found  that  their  sole  arm  is  a  pistol,  hand- 
grenade,  or  dagger  concealed  about  the  person,  or  a  sword  stick,  or 
similar  weapon,  or  if  it  is  found  that  they  have  hidden  their  arms 
on  the  approach  of  the  enemy. 

The  fourth  condition  requires  that  irregular  corps  shall  con- 
duct their  operations  in  accordance  with  the  laws  and  custonr.s  of 
war.     It  is  especially  necessary  that  they  should  be  warned  against 
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employment  of  treachery,  maltreatment  of  prisoners,  wounded,  and 
dead,  improper  con'duct  towards  flags  of  truce,  pillage  and  unneces- 
sary violence  and  destruction. 

It  is  taken  for  granted  that  all  members  of  the  ariry  as  a 
matter  of  course  will  comply  with  the  four  conditions;  should  they, 
however,  fail  in  this  respect  they  are  liable  to  lose  their  special  privi- 
leges of  arnied  forces. 

Edmonds  and  Oppenheim,  Arts.  22-28. 

The  privileges  granted  to  irregular  combatants  by  Article  1  of  The 
Hague  Rules,  apply  whether  these  combatants  are  acting  in  imme- 
diate combination  with  a  regular  army  or  separate  from  it. 
Edmonds  and  Oppenheim,  Art.  34. 

Foreigners. 

Foreigners  who  voluntarily  enlist  in  the  ranks  of  the  anred  force 
of  one  of  the  parties  shall  be  treated  as  belligerents. 

Jacomet,  p.  2S. 

According  to  the  universal  usages  of  war,  the  following  are  to  be 
regarded  as  occupying  an  active  position: 

1.  Tlie  heads  of  the  enemy's  state  and  its  ministers,  even  though 
they  possess  no  military  rank. 

2.  The  regular,  army,  and  it  is  a  matter  of  indifference  whether 
the  army  is  recruited  voluntarily  or  by  conscription;  whether  the 
army  consists  of  subjects  or  aliens  (mercenaries) ;  whether  it  is  brought 
together  out  of  ele.nents  which  were  already  in  the  service  in  time 
of  peace,  or  out  of  such  as  are  enrolled  at  the  moment  of  mobilization 
(militia,  reserve,  national  guard  and  Landsturm). 

3.  Subject  to  certain  assumptions,  irregular  combatants,  also, 
i.  e.,  such  as  are  not  constituent  parts  of  the  regular  army,  but  have 
only  taken  up  arms  for  the  length  of  the  war,  or,  indeed,  for  a  par- 
ticular task  of  the  war. 

Only  the  third  class  of  persons  need  be  more  closely  considered. 
German  War  Book,  p.  75. 

Considered  from  the  military  point  of  view  there  is  not  much 
objection  to  the  omission  of  the  demand  for  public  authorization, 
so  soon  as  it  becorres  a  qviestion  of  organized  detachments  of  troops,, 
but  in  the  case  of  hostile  individuals  who  appear  on  the  scene  we 
shall  none  the  less  be  unable  to  dispense  with  the  certificate  of  mem- 
bership of  an  organized  band,  if  such  individuals  are  to  be  regarded 
and  treated  as  lawful  belligerents. 

But  the  organization  of  irregulars  in  military  bands  and  their 
subjection  to  a  responsible  leader  are  not  by  themselves  sufficient  to 
enable  one  to  grant  them  the  status  of  belligerents;  even  more  impor- 
tant than  these  is  the  necessity  of  bein^ .  able  to  recognize  them  as 
such  and  of  their  carrying  their  arms  openly.  The  soldier  must  know 
who  he  has  against  him  as  an  active  opponent,  he  must  be  protected 
against  treacherous  killing  and  against  any  military  operation  which 
is  prohibited  by  the  usages  of  war  among  regular  armies.  The  chival- 
rous idea  which  rules  m  the  regular  armies  of  all  civilized  States 
alwavs  seeks  an  onen  nrofesaion  of  one's  bolliErerent  character.     The 
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not  in  uniform,  shall  at  least  be  distinguishable  by  visible  signs 
which  are  recognizable  at  a  distance.  Only  by  such  ireans  can  the 
occurrence  of  misuse  in  the  practise  of  war  on  the  one  side,  and  the 
tragic  consequences  of  the  non-recognition  of  combatetnt  status  on 
the  other,  be  made  impossible.  The  Brussels  Declarations  also 
therefore  recommend,  in  Art.  9  (2  and  3),  that  they,  i.  e.,  the  irregular 
troops,  should  wear  a  fixed  sign  which  is  visible  from  a  distance,  and 
that  they  should  carry  their  weapons  openly. 
German  War  Book,  p.  80. 

Article  1,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  151,  Austro -Hungarian  Manual,  1913. 

In  negotiating  a  treaty  with  Kussia,  Mr.  Buchanan  was  instructed 
to  propose  the  insertion  of  two  articles  to  the  effect  (1)  that,  in  case 
of  war,  hostilities  should  be  carried  on  only  by  duly  commissioned 
■officers  and  by  persons  under  orders,  except  in  repelling  attack  or 
invasion  or  in  defence  of  property;  and  (2)  that  each  contracting 
party  should  by  law  provide  for  the  punishment  of  such  of  its  citizens 
or  subjects,  or  others  under  the  authority  of  its  laws,  as  should  violate 
the  terms  of  the  proposed  convention,  particularly  the  stipulations 
for  the  protection  of  fishermen,  husbandmen,  and  non-combatants  and 
their  property,  and  for  preventing  breaches  of  truces  and  armistices, 
injuries  to  prisoners  of  war,  breaches  of  capitulations,  unauthorized 
hostilities,  injuries  to  the  bearers  of  flags  of  truce,  the  massacre  of 
enemies  who  had  surrendered,  the  mutilation  of  the  dead,  injuries  to 
diplomatic  agents,  the  violation  of  diplomatic  correspondence,  and 
all  other  breaches  of  provisions,  either  of  the  treaty  or  of  the  law  of 
nations  for  preserving  peace  or  lessening  the  evUs  of  war.  It  was 
besides  proposed  that  the  contracting  parties  should  agree  to  enter  into 
further  negotiations  for  mitigating  the  horrors  of  war  and  confining  its 
operations  as  much  as  possible  to  the  military  forces  of  the  parties.  ■  It 
was  stated  that  the  proposed  articles  were  "both  of  them  new  in  our 
diplomacy,"  as  well  as  in  that  of  other  nations,  but  that  it  was  be- 
lieved that  they  would,  if  adopted,  be  useful  to  the  cause  of  humanity 
and  civilization. 

Moore's  Digest,  vol.  7,  p.  176:    Mr.  Livingston,  Sec.  of  State,  to  Mr.  Buchanan, 
min.  to  Russia,  No.  2,  Mar.  31,  ]8,'!2,  MS.  Inet.  U.  States  Ministers,  XIII,  281. 


RISINGS    IN    MASS    AGAINST   INVADERS. 

The  inhabitants  of  a  territory  which  has  not  been  occupied, 
who,  on  the  approach  of  the  enemy,  spontaneously  take  up 
arms  to  resist  the  invading  troops  without  having  had  time 
to  organize  themselves  in  accordance  with  Article  1,  shall 
be  regarded  as  belligerents  if  they  carry  arms  openly  and 
if  they  respect  the  laws  and  customs  of  war.' — Article 
2,  Regulations,  Hague  Convention  IV,  1907. 

Article  2. — German  Amendment. 

This  amendment  relates  to  risings  iq  mass.  It  requires  that,  to  be 
regarded  as  belligerents,  the  population  of  a  territory  which  has  not 
been  occupied  who,  on  the  approach  of  the  enemy,  spontaneously 
take  up  arms  to  resist  the  invading  troops  without  having  had  time 
to  organize  themselves  in  accordance  with  Article  1,  must,  in  addi- 
tion to  respecting  the  laws  and  customs  of  war  as  stipulated  in  the 
old  text,  carry  arms  openly. 

It  seemed  to  the  subcommission  that  this  amendment  had  no  other 
effect  than  to  make  the  original  text  more  definite  without  modifying 
its  meaning  to  the  prejudice  of  the  population  concerned. 

The  amendment  was  carried  by  30  votes  to  3,  with  2  delegations, 
those  of  Switzerland  and  Montenegro,  not  voting. 

The  Commission  gave  its  sanction  to  this  vote  without  discussion. 

"Reports  to  Hague  Conference,  1907,  from  the  Second  Commission,  "Report?  to 
the  HagTie  Conferences,"  p.  522. 

[For  the  statements  concerning  Article  2,  Regulations,  Hague 
Convention  II,  1899,  contained  in  the  "Report  to  the  Hague  Con- 
ferences," see  the  discussion  above,  under  Article  1,  Regulations, 
Hague  Convention,  1907.] 

The  armed  force  of  a  State  includes: 
-^      *     *     * 

4.  The  inhabitants  of  non-occupied  territory,  who,  on  the  approach 
of  the  enemy,  take  up  arms  spontaneously  and  openly  to  resist  the 
invading  troops,  even  if  they  nave  not  had  time  to  organize  them- 
selves . 

Institute,  1880,  p.  28. 

Nevertheless,  it  often  happens,  in  case  of  invasions,  and  in  the 
siege  of  fortified  towns,  that  not  only  merchants,  mechanics,  and  the 
common  peasantry,  but  also  the  clergy,  magistrates,  old  men,  women, 
and  even  children,  take  up  arms  and  render  good  service  in  the  com- 
mon defense.  In  doing  this  they  lose  the  character  of  non-combatants, 
and  become  subject  to  the  ordinary  rules  of  war.     Those  who  lay 

^  This  iirticle  is  substantnlly  l-ieatical  with  .Article  2,  Regiilations,  Hague  Convention  n,  1899,  except 
for  the  addition  of  the  words  "if  they  carry  arms  openly. " 


LAWS   OF   LAND   WARFARE.  27 

aside  their  peaceful  avocations  and  engage,  either  directly  or  indi- 
rectly, in  hostile  acts  toward  the  enemy,  whether  by  the  orders  of 
their  government,  or  their  own  free  will,  are  liable  to  the  consequences 
which  lawfully  result  from  such  acts,  but  to  none  others. 
Halleck,  p.  383.     • 

Some  have  attempted  to  apply  this  rule  to  the  insurgent  inhabit- 
ants who,  under  the  authority  of  the  state,  rise  en  masse  and  take 
arnis  to  repel  an  invasion.  The  distinction  between  the  two  cases 
is  too  manifest  to  require  an  extended  discussion.  In  the  kind  of 
guerrilla  warfare  before  spoken  of,  the  individuals  composing  the 
bands  acknowledge  no  authority  but  that  of  their  OAvn  chiefs.  They 
derive  no  authority  from  the  state,  and  the  state  is  no  more  respon- 
"sible  for  their  acts  than  for  the  unauthorized  acts  of  any  other  subjects. 
But,  in  the  case  of  a  levy  en  masse,  the  inhabitants  are  organized  and 
armed  under  the  direction  of  the  public  authorities,  and  the  state  is 
directly  responsible  for  their  acts.  In  guerrilla  warfare  the  indi- 
vidual alone  is  responsible  for  his  acts,  but  where  the  mass  of  the 
people  of  a  citj"  or  district  bear  arms  under'  the  direction  of  the  gov- 
ernment, they  have  become  a  legitimate  part  of  the  army,  and  the 
whole  state  is  chargeable  with  any  breach  of  the  laws  of  war  which 
they  may  commit.  Any  non-combatant  may  become  a  combatant 
without  incurring  any  other  penalty  than  that  of  being  made  subject 
to  the  laws  applicable  to  active  beUigeronts.  If  captured,  they  are 
entitled  to  the  treatment  of  ordinary  prisoners  of  war.  The  law  of 
nations  has,  not  unfrequently,  been  violated  in  European  wars  by 
disregarding  the  distinction  which  we  have  here  pointed  out  between 
the  unauthorized  acts  of  self-constituted  guerrilla  bands,  and  the 
authorized  acts  of  leides  en  masse,  organized  and  armed  under  the 
authority  of  the  state. 
Halleck,  p.  387. 

[Those  who  are  authorized  by  the  express  or  implied  command 
of  a  state   to   commit  acts   of  hostility]   are     *     *     *     all    others 
*     *     *     spontaneously  defending  themselves  in  case  of  urgent  ne- 
cessity, without  any  express  authority  for  that  purpose. 
Dana's  WTieaton,  pp  451,  452. 

So  far  as  organised  bodies  of  troops  are  concerned,  the  latter  power 
[Germany]  has  now  receded  from  its  position  of  1870-1,  but  it  still 
insists  on  the  necessity  for  such  proof  in  the  case  of  individuals: 
witness  the  following  extract  from  the  official  manual: 

From  the  military  point  of  view,  there  is  no  great  objection  to  waiving  the  demand 
for  an  authority  from  the  Government,  when  it  is  a  question  of  organised  units;  but. 
where  individual  enemies  are  concerned,  it  is  impossible  to  forego  the  requirement  of 
some  proof  that  they  belong  to  an  organised  body,  to  entitle  them  to  treatment  as 
beligerents  and  not  as  bandits. 

One  finds  the  same  view  emerging  in  the  South  African  War.  The 
British  authorities  refused  to  treat  snipers,  or  individuals  who  car- 
ried on  hostilities  without  belonging  to  any  commando,  as  proper 
combatants.  They  ordered  them  either  to  desist  from  snipmg  or 
to  go  regularly  on  commando,  and  burnt  their  farms  down  if  they 
disobeyed,  or,  when  they  could  catch  them,  imprisoned  or  deported 
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them.  One  can  hardly  question  a  commander's  right  to  treat  such 
individual  fighters  as  illegitimate  combatants,  in  the  absence  of  proof 
to  the  contrary.  No  invader  will  suffer  the  "peaceable"  inhabitants 
to  indulge  in  some  amateur  hedgerow  fighting  in  his  spare  moments, 
and  while  it  would  be  unreasonable  to  require  a  massed  levee,  never, 
to  disintegrate  and  to  forbid  its  leader  ever  to  detach  one  or  two 
men  for  a  special  service — to  blow  up  a  bridge,  perhaps,  or  to  carry 
despatches,  or  to  signal  to  other  bodies — ^military  exigencies  appear 
to  justify  the  requirement  of  some  proof  that  such  individuals  are 
not  inhabitants  meddling  improperly  with  hostihties.  The  question 
of  qualification  would  ordinarily  arise  only  on  the  capture  of  the 
suspected  persons,  and  if  they  could  produce  some  authority,  duly 
attested,  showing  that  they  belonged  to  a  levee  en  masse,  which 
levee  was  recognised  by  the  capturing  belligerent,  the  latter  could 
hardly  refuse  them  combatant  rights  without  rendering  his  recog- 
nition of  the  levee  they  belong  to  illusory. 

Spaight,  pp.  52,  53;  Kriegsbrauch  im  Landkruge,  p.  6. 

The  word  "spontaneously"  indicates  a  concession  or  a  sufferance. 
"This  is  demanding  less  than  if  an  order  of  the  Government  were 
required,  which  might  often  not  reach  the  volunteers"  (i.  e.  levee). 

The  word  "  territory"  was  used  instead  of  locality  because  the  latter 
might  imply  that,  in  a  territory  containing  various  towns  and  villages 
("localities"),  each  separate  locality  must  abstain  from  action  till 
actually  threatened.  This  would  render  the  principle  of  a  levee  en 
masse  illusory. 

Spaight,  p.  57;  Brussels  B.  B.,  p.  293. 

In  the  Russo-Japanese  War,  Professor  Ariga  relates  that  the  Japa- 
nese took  advantage  of  Article  II  of  the  Hague  to  organise  a  levy 
at  Niou-tsia-toim,  a  town  in  the  rear  of  the  Japanese  army  of  Man- 
churia, against  which  General  Mistchenko  made  a  raid  in  February, 
1905,  through  neutral  territory.  The  individuals  who  were  mustered 
to  defend  the  town  wore  no  distinctive  sign  and  only  carried  pistols, 
which  could  not  be  considered  arms  "carried  openly."  As  the  Hague 
condition  that  a  levee  en  masse  must  carry  arms  openly  was  not 
then  in  force  (being  added  at  the  Conference  of  1907),  Professor 
Ariga  considers  that  the  requirements  of  Article  II  were  fulfilled  and 
that  the  men  were  legitimate  combatants.  This  case  is  particularly 
instructive  as  showing  the  application  to  the  inhabitants  in  the  rear 
of  an  army  of  a  provision  which  was  discussed  and  sanctioned  in 
connection  with  the  defence  of  an  otherwise  undefended  territory 
by  its  massed  citizens.  The  analogy  is  clear  and  Professor  Ariga's 
ruling  seems  sound. 

Spaight,  p.  59;  Ariga,  pp.  82-84. 

The  amendment  in  this  Article  [2,  Hague  Regulations]' relating  to 
levies  en  masse  requires  that  in  addition  to  respecting  the  laws  and 
usages  of  war  such  persons  as  have  not  had  time  to  organise  them- 
selves in  accordance  with  Article  1  "must  carry  arms  openly."  This 
ameiidment  was  inserted  on  the  proposition  of  the  German  delegate. 
This  was  carried  in  Committee  by  30  to  3,  with  2  abstentions. 
Higgins,  p.  2C1. 
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Sistmction  between  invasion  and  occupation. 

It  sometimes  happens  during  war  that  on  the  approach  of  the 
enemy  a  belligerent  calls  the  whole  population  of  the  cotmtry  to 
arms  and  thus  makes  them  a  part,  although  a  more  or  less  irregular 
part,  of  his  armed  forces.  Provided  they  receive  some  organisation 
and  comply  with  the  laws  and  usages  of  war,  the  combatants  who 
take  part  in  such  a  levy  en  masse  organised  by  the  State  enjoy  the 
privileges  due  to  members  of  armed  forces. 

It  sometipaes  happens,  further,  during  wars,  that  a  levy  en  masse 
takes  place  spontaneously  without  organisation  by  a  beUigerent, 
and  the  question  arises  whether  or  not  those  who  take  part  in  such 
levies  en  masse  belong  to  the  armed  forces  of  the  beUigerents,  and 
therefore  enjoy  the  privileges  due  to  members  of  such  forces.  Ar- 
ticle 2  of  the  Hague  Regulations  stipulates  that  the  population  of 
a  territory  not  yet  occupied  who,  on  the  enemy's  approach,  spon- 
taneously take  up  arms  to  resist  the  invading  enemy,  without  having 
time  to  organise  themselves  under  responsible  cormnanders  and  to 
procure  fixed  distinctive  emblems  recognisable  at  a  distance,  shall 
nevertheless  enjoy  the  privileges  due  to  armed  forces,  provided  that 
they  carry  arms  openly  and  act  otherwise  in  conformity  with  the 
laws  and  usages  of  war.  But  this  case  is  totally  different  from  a  levy 
en  masse  of  the  population  of  a  territory  already  invaded  by  the 
enemy,  for  the  purpose  of  freeing  the  coTmtry  from  the  invader. 
The  stipulation  of  the  Hague  Regulations  quoted  above  does  not 
cover  this  case,  in  which,  therefore,  the  old  customary  rule  of  Inter- 
national Law  is  vahd,  that  those  taking  part  in  such  a  levy  en  masse, 
if  captured,  are  liable  to  be  shot. 

It  is  of  particular  importance  not  to  confound  invasion  with  occu- 
pation in  this  matter,  ^b-ticle  2  distinctly  speaks  of  the  approach 
of  the  enemy,  and  thereby  sanctions  only  such  a  levy  en  masse  as 
takes  place  in  territory  not  yet  invaded  by  the  enemy.  Once  the 
territory  is  invaded,  although  the  invasion  has  not  yet  ripened  into 
occupation,  a  levy  en  masse  is  no  longer  legitimate.  But,  of  course, 
the  term  territory,  as  used  by  article  2,  is  not  intended  to  mean  the 
whole  extent  to  the  State  of  a  beUigerent,  but  refers  only  to  such 
parts  of  it  as  are  not  yet  invaded.  For  this  reason,  if  a  town  is 
already  invaded,  but  not  a  neighbouring  town,  the  inhabitants  of 
the  latter  may,  on  the  approach  of  the  enemy,  legitimately  rise  en 
masse.  And  it  matters  not  whether  the  individu^  taking  part  in: 
the  levy  en  misse  are  acting  in  immediate  combination  with  a  regular 
army  or  separately  from  it. 
Oppenheim,  vol.  2,  p.  97. 

War  lebellion. 

It  is  usual  to  make  a  distinction  between  hostihties  in  arms  on  the 
part  of  private  individuals  against  an  invading  or  retiring  enen  y  on 
the  one  hand,  and,  on  the  other,  hostilities  in  arms  committed  on 
the  part  of  the  inhabitants  against  an  enemy  occupying  a  conquered 
territory.  In  the  latter  case  one  speaks  of  war  rebellion,  whether 
inhabitants  take  up  ar  is  singly  or  rise  in  a  so-called  levy  en  masse. 
Articles  1  and  2  of  the  Hague  regulations  make  the  greatest  possible 
concessions  regarding  hostilities  con.  n  it  ted  by  irregulars.  Beyond 
the  limits  of  these  concessions  belligerents  wiU  never  be  able  to  go 
without  the  greatest  danger  to  their  troops. 
Oppenheim,  vol.  2,  p.  313. 


30  LAWS   OF   LAND  WARFARE. 

But  a  different  question  arises  when  the  ordinary  untrained  in- 
habitants of  a  non-occupied  district  rise  at  the  approach  of  an  invader, 
and  either  alone  or  in  conjuction  with  regular  troops  endeavor  to  beat 
him  off.  This  is  a  not  infrequent  case;  and  at  the  Brussels  Confer- 
ence of  1874  the  smaller  powers  of  Europe  contended  almost  passion- 
ately for  its  legality.  After  a  long  discussion  it  was  agreed  to  consider 
such  bodies  of  men  as  belligerents  "if  they  respect  the  laws  and  cus- 
toms of  war."  The  first  Hague  Conference  laid  down  the  same  con- 
dition, and  the  second  added  another  to  it.  They  must  carry  arms 
openly.  If  these  two  simple  and  necessary  requirerrents  are  com- 
plied with,  the  population  of  a  territory  that  has  not  been  occupied 
who  on  the  approach  of  an  invader  spontaneously  take  up  arms  to 
resist  liim  are  deemed  lawful  combatants,  even  though  they  have  not 
had  time  to  organize  themselves  in  the  manner  provided  for  irregular 
bands.  It  was  rightly  considered  that  the  m.asses  of  a  popular  levy 
extending  over  a  considerable  area  of  country  would  be  sufficient  evi- 
dence of  their  own  hostile  character,  even  though  no  badges  were 
worn  by  the  individuals  of  whom  they  were  com.posed.  But  it  may 
be  questioned  whether  invaded  states,  in  their  own  interests,  ought 
not  to  insist  that  there  should  be  at  the  head  of  the  levy  a  responsible 
leader,  since  Article  3  of  the  fourth  Hague  Convention  of  1907  makes 
a  belligerent  governm.ent  liable  to  pay  compensation  for  violations 
of  the  laws  of  war  on  land  "  committed  by  persons  forming  part  of  its 
armed  forces." 

Lawrence,  p.  515. 

And  when  the  rising  takes  place  in  a  limited  area,  it  may  be  difficult 
to  tell  whether  those  who  rise  are  to  be  regarded  as  a  gueriUa  band  or 
as  a  levy  en  masse.  This  difficulty  occurred  during  the  Japanese  in- 
vasion of  the  island  of  Sakhalin  in  1905.  The  town  of  Yladimirowka 
was  defended  by  a  number  of  Russian  convicts.  They  had  no  mark 
whereby  they  could  be  distinguished  from  the  ordinary  inhabitants, 
and  they  were  not  under  the  command  of  any  chief.  If  they  claimed 
to  be  an  irregular  band,  they  were  leaderless  and  badgeless.  If  they 
claimed  to  be  a  popular  levy  resisting  invasion  by  a  spontaneous  im- 
pulse, they  were  not  inhabitants.  In  neither  case  did  they  know  or  ob- 
serve the  laws  and  customs  of  war.  About  a  hundred  and  twenty  of 
them  were  shot  after  trial  by  court  martial,  though  their  captors  were 
not  clear  in  what  capacity  to  regard  them.  The  decision  to  execute  them 
was  probably  right,  since  they  satisfied  the  conditions  of  neither  kind 
of  irregular  belligerency.  But  it  is  easy  to  see  that  in  less  conclusive 
circumstances  the  lives  of  prisoners  might  depend  on  whether  they 
were  regarded  as  members  of  a  band  or  members  of  a  levy  en  masse. 
Lawrence,  pp.  515,  516. 

No  belligerent  has  the  right  to  declare  that  he  wiU  treat  every 
captured  man  in  arms  of  a  levy  en  masse  as  a  brigand  or  bandit. 

If,  however,  the  people  of  a  country,  or  any  portion  of  the  same, 
already  occupied  by  an  army,  rise  against  it,  they  are  violators  of  the 
laws  of  war,  and  are  not  entitled  to  their  protection. 
Tieber,  Art.  52. 
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The  inhabitants  of  an  en  en- y  country  who  have  taken  up  arffs  upon 
the  approach  of  our  army,  but  have  not  had  sufficient  tine  to  organize 
themselves  into  volunteer  corps,  may  be  considered  as  belligerents  if 
they  observe  the  laws  and  customs  of  war  in  their  operations. 
Art.  3,  Russian  Instiuetious,  1904. 

37.  Can  not  he  treated  as  hrigands,  eic— No  belligerent  has  the  right 
to  declare  that  he  will  treat  every  captured  man  in  arms  of  a  levy 
en  masse  as  a  brigand  or  bandit. 

TT.  S.  Manual,  p.  23. 

38.  Deserters,  etc.,  do  not  enjoy  immunity. — Certain  classes  of  those 
forming  part  of  a  levee  en  masse  can  not  claim  the  privileges  accorded 
in  the  preceding  paragraph.  Among  these  are  deserters,  subjects 
of  the  invading  belligerent,  and  those  who  are  Imown  to  have  vio- 
lated the  laws  and  customs  of  war. 

U.  S.  Manual,  p.  23. 

39.  Uprisings  in  occupied  territory. — If  the  people  of  a  country, 
or  any  portion  of  the  same,  already  occupied  by  an  army,  rise  against 
it,  they  are  violators  of  the  laws  of  war,  and  are  not  entitled  to  their 
protection. 

U.  S.  Manual,  p.  23. 

40.  Duty  of  officers  as  to  status  of  troops. — The  determination  of 
the  status  of  captured  troops  is  to  be  left  to  courts  organized  for  the 
purpose.  Summary  executions  are  no  longer  contemplated  under 
the  laws  of  war.  The  officers'  duty  is  to  hold  the  persons  of  those 
captured,  and  leave  the  question  of  their  being  regulars,  irregulars, 
deserters,  etc.,  to  the  determination  of  competent  authority. 

U.  S.  Manual,  p.  23. 

Under  the  term  armed  forces  are  comprised: 

^  !):  *  *  *  *  * 

The  inhabitants  of  a  territory  not  under  occupation  who,  on  the 
approach  of  an  enemy,  spontaneously  take  up  arms  to  resist  the 
invading  troops  without  having  had  time  to  organize  themselves  as 
laid  down  in  (i)  or  (ii),  provided  they  conform  to  conditions  (c)  and 
(d)  laid  down  above  for  irregular  combatants. 
Edmonds  and  Oppenheim,  Art.  20  (iii). 

A  rising  of  "  the  inhabitants  of  a  territory  not  under  occupation 
who,  on  flie  approach  of  the  enemy,  spontaneously  take  up  arms  to 
resist  the  invading  troops  without  having  had  time  to  organize 
themselves,"  is  spoken  of  as  a  levee  en  masse.  Such  inhabitants  are 
recognized  as  having  the  privileges  of  belligerent  forces  if  they  fulfil 
the  last  two  conditions  laid  down  for  irregulars;  these  are:  to  carry 
arms  openly  and  to  conduct  their  operations  in  accordance  with  the 
laws  and  customs  of  war.  They  are  exempt  from  the  obligations  of 
being  under  the  command  of  a  responsible  commander  and  wearing 
a  distinctive  sign.  It  must,  however,  be  emphasized  that  the  inhab- 
itants of  a  territory  aheady  invaded  by  the  enemy  who  rise  m  arms 
do  not  enjoy  the  privileges  of  belligerent  forces. 
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The  rules  which  affect  a  levee  en  masse  should  be  generously  inter- 
preted. The  first  duty  of  a  citizen  is  to  defend  his  country,  and  pro- 
vided he  does  so  loyally  he  should  not  be  treated  as  a  marauder  or 
criminal. 

The  word  territory  in  this  relation  is  not  intended  to  mean  the- 
whole  extent  of  a  belligerent  State,  but  refers  to  any  part  of  it  which. 
is  not  yet  invaded. 

Thus  if  an  enemy  approaches  a  town  or  village  with  the  purpose 
of  seizing  it,  the  inhabitants,  if  they  defend  it,  are  entitled  to  the 
rights  of  regular  combatants,  as  a  levee  en  masse,  although  they  wear 
no  distinctive  mark;  in  this  case  all  the  inhabitants  of  a  town  may 
be  considered  legitimate  enemies  until  the  town  is  taken. 
Edmonds  and  Oppenheim,  Arts.  29-32. 

This  article  [Hague  Eegulation  2,  Convention  IV,  1907]  is  to  be 
interpreted  in  a  very  broad  sense,  and  every  belligerent  should  be 
generous  toward  a  people  who,  on  the  approach  of  the  enemy,  rise 
for  the  defense  of  their  soil. 

The  laws  of  war  forbid  deceiving  the  adversary  by  pretending  first 
to  be  a  peaceful  inhabitant  and  then  an  enemy.     Any  act  of  this 
nature,  amounting  as  it  does  to  perfidy,  shall  entail  upon  him  who 
commits  it  the  loss  of  his  character  as  a  belligerent. 
Jacomet,  p.  29. 

The  Hague  Convention  adds  to  these  three  conditions  yet  a  fourth, 
"That  they  observe  the  laws  and  usages  of  war  in  their  military 
operations." 

This  condition  must  also  be  maintained  if  it  becomes  a  question 
of  the  levee  en  masse,  the  arming  of  the  whole  population  of  the 
country,  province,  or  district;  in  other  words  the  so-called  people's 
war  or  national  war.  Starting  from  the  view  that  one  can  never 
deny  to  the  population  of  a  country  the  natural  right  of  defense  of 
one's  fatherland,  and  that  the  smaller  and  consequently  less  power- 
ful States  can  only  find  protection  in  such  levees  en  masse,  the  majority 
of  authorities  on  International  law  have,  in  their  proposals  for  codi- 
fication, sought  to  attain  the  recognition  on  principle  of  the  com- 
batant status  of  all  these  kinds  of  people's  champions,  and  in  the 
Brussels  declaration  and  the  Hague  Regulations  the  aforesaid  con- 
dition is  omitted.  As  against  this  one  inay  nevertheless  remark 
that  the  condition  requirmg  a  military  organization  and  a  clearly 
recognizable  mark  of  being  attached  to  the  enemy's  troops,  is  not 
synonymous  with  a  denial  of  the  natural  right  of  defense  of  one's 
country.  It  is  therefore  not  a  question  of  restraining  the  population 
from  seizing  arms  but  only  of  compelling  it  to  do  this  in  an  organized 
manner.  Subjection  to  a  responsible  leader,  a  military  organization, 
and  clear  recognizability  cannot  be  left  out  of  account  unless  the 
whole  recognized  foundation  for  the  admission  of  irregulars  is  going 
to  be  given  up  altogether,  and  a  conflict  of  one  private  individual 
against  another  is  to  be  introduced  again,  with  all  its  attendant  hor- 
rors, of  which,  for  example,  the  proceedings  in  Bazeilles  in  the  last 
Franco-Prussian  War  afford  an  instance.  If  the  necessary  organiza- 
tion does  not  really  become  established — a  case  which  is  hj  no  means 
likely-  to  occur  often — then  nothing  remains  but  a  conflict  of  indi- 
viduals, and  those  who  conduct  it  cannot  claim  the  rights  of  an 
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active  military  status.     The  disadvantages  and  severities  inherent 
in  such  a  state  of  affairs  are  more  insignificant  and  less  inhuman  than 
those  which  would"  result  from  recognition. 
German  War  Book,  p.  81. 

According  to  the  notions  of  the,  laws  of  war  today  the  following 
persons  are  to  be  treated  as  prisoners  of  war: 

4:  :|c  :ic  4:  4=  H:  ^ 

6.  The  mass  of  the  population  of  a  province  or  a  district  if  they 
rise  in  defense  of  their  country. 
German  War  Book,  pp.  91,  92. 

Article  2,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  152,  Austro-Hungarian  Manual,  1913. 

95257—19^ 3 


COMBATANTS    AND     NON-COMBATANTS     IN    ARMY— TREAT- 
MENT, IF  CAPTURED. 

The  armed  forces  of  the  belligerent  parties  may  consist  of  com- 
batants and  non-combatants.  In  the  case  of  capture  by 
the  enemy,  both  have  a  right  to  be  treated  as  prisoners  of 
war.* — Article  3,  Regulations,  Hague  Convention  IV,  1907. 

The  third  and  last  article  of  this  chapter,  which  is  identical  except 
as  to  details  of  form  with  Article  II  of  the  Brussels  draft,  expressly 
says  that  non-combatants  forming  part  of  an  army  should  also  be 
deemed  belhgerents,  and  that  both  combatants  and  non-combatants, 
that  is  to  say  all  belligerents,  have  a  right  in  case  of  capture  by  the 
enemy  to  be  treated  as  prisoners  of  war. 

There  was  some  thought  of  transferring  this  article,  or  at  least  its 
last  sentence,  to  the  chapter  on  prisoners  of  war.  But  in  the  end  it 
appeared  useful,  after  having  defined  the  conditions  of  belligerency, 
to  state  at  once  this  essential  right  that  a  belligerent  possesses  in 
case  of  capture  by  the  enemy,  to  be  treated  as  a  prisoner  of  war. 
And  besides,  this  gives  us  a  very  natural  transition  to  chapter  II, 
which  foUows  immediately  and  fixes  the  condition  of  prisonera  of 
war.  Before  the  above  declaration,  adopted  on  the  motion  of  Mr. 
Martens,was  communicated  to  the  subconunission  General  Sir  John 
Ardagh,  technical  delegate  of  Great  Britain,  proposed  to  add  at  the 
end  of  the  first  chapter  the  following  provision: 

Nothing  in  this  chapter  shall  be  considered  as  tending  to  diminish 
or  suppress  the  right  which  belongs  to  the  population  of  an  invaded 
country  to  patriotically  oppose  the  most  energetic  resistance  to  the 
invaders  by  every  legitimate  means. 

From  a  reading  of  the  minutes  of  the  meeting  of  June  20,  it  would 
seem  that  most  of  the  members  of  the  subconunission  were  of  opin- 
ion that  the  rule  thus  formulated  added  nothing  to  the  declaration 
which  Mr.  Martens  had  read  at  the  opening  of  that  meeting.  The 
delegation  of  Switzerland,  nevertheless,  appeared  to  attach  great 
importance  to  this  additional  article  and  went  so  far  as  to  suggest 
that  its  adhesion  to  Articles  1  and  2  (Brussels  9  and  10)  might  not  be 
given  if  the  proposal  of  Sir  John  Ardagh  was  not  adopted.  Mr. 
Kiinzh  spoke  to  that  e:Tect.  On  the  other  hand,  the  technical  dele- 
gate of  Germany,  Colonel  Gross  von  Schwarzhoff,  emphatically 
asserted  that  Article  9  of  Brussels  (now  the  first  article)  makes 
recognition  of  belhgerent  status  depend  only  on  conditions  that  are 
very  easy  to  fulfil;  he  said  that  there  was  consequently  in  his  view 
no  need  of  voting  for  Article  10  (now  Article  2),  which  also  recog- 
nizes as  belligerents  the  population  of  territory  that  is  not  yet  occu- 
pied under  the  sole  condition  that  it  respects  the  laws  of  war;  but 
that  he  had  nevertheless  voted  for  that  article  in  a  spirit  of  concilia- 
tion.    'At   this  point,  however,'  said   the  German   delegate  most 

■  This  article  is  identical  with  Article  3,  Regulations,  Hague  Convention  U,  1899. 
34 
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emphatically,  'my  concessions  cease;  it  is  absolutely  impossible  for 
me  to  go  one  step  further  and  follow  those  who  declare  for  an  abso- 
lutely unlimited  right  of  defence.' 

At  the  end  of  the  debate  and  in  consideration  of  the  declaration 
adopted  on  motion  of  Mr.  Martens,  Sir  John  Ardagh  withdrew  his 
motion,  for  the  sake  of  harmony. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,   "Reports  to 
tne  Hague  Conferences,"  pp.  141,  142. 

Individuals  who  form  a  part  of  the  belligerent  armed  force,  if  they 
fall  into  the  hands  of  the  enemy,  are  to  be  treated  as  prisoners  of 
war,  in  conformity  with  Articles  61  et  seq. 
Institute,  1880,  p.  31. 

A  combatant  is  any  person  directly  engaged  in  cariying  on  war,  or 
concerned  in  the  belligerent  government,  or  present  with  its  armies 
and  assisting  them;  although  those  who  are  present  for  purposes 
of  humanity  and  religion — as  surgeons,  nurses,  and  chaplains — are 
usually  classed  among  non-combatants,  unless  special  reasons 
require  an  opposite  treatment  of  them. 
Woolsey,  p.  2]4. 

All  persons  whom  a  belligerent  may  kill  become  his  prisoners  of 
war  on  surrendering  or  being  captured.  But  as  the  right  to  hold  an 
enemy  prisoner  is  a  mild  v/ay  of  exercising  the  general  rights  of 
violence  against  his  person,  a  belligerent  has  not  come  under  an 
■obligation  to  restrict  its  use  within  limits  so  narrow  as  those  which 
confine  the  right  to  kill.  He  may  capture  all  persons  who  are  sepa- 
rated from  the  mass  of  non-combatants  by  their  importance  in  the 
enemy's  state,  or  by  their  usefulness  to  him  in  his  war.  Under  the 
first  of  these  heads  fall  the  sovereign  and  the  members  of  his  family 
when  non-combatants,  the  ministers  and  high  officers  of  govern- 
ment, diplomatic  agents,  and  any  one  who  for  special  reasons  may  be 
of  importance  at  a  particular  moment.  Persons  belonging  to  the 
auxUiary  departments  of  an  army,  whether  permanently  or  tempo- 
rarily employed,  such  as  commissariat  employes,  mihtary  pohce, 
guides,  balloonists,  messengers,  and  telegraphists,  when  not  olfering 
resistance  on  being  attacked  by  mistake,  or  defending  themselves 
personally  during  an  attack  made  upon  the  combatant  portions  of 
the  army,  in  which  case  they  become  prisoners  of  war  as  combatants, 
are  stfll  liable  to  capture,  together  with  contractors  and  every  one 
present  with  a  force  on  business  connected  with  it,  on  the  ground  of 
the  direct  services  which  they  are  engaged  in  rendering. 
Hall,  p.  420. 

The  word  "parties"  was  adopted  in  preference  to  "States,"  as  in- 
cluding such  non-State  belligerents  as  the  "Simderbund",  the 
Secessionists,  etc. 

The  non-combatants  dealt  with  in  this  article  form  an  integral  part 
of  an  army.  The  word  "non-combatant"  is  used  in  two  different 
senses  in  war  law.  (1)  It  is  used  of  the  non-military  inhabitants  of 
a  country  which  is  the  seat  of  war,  who  take  no  part  in  the  conflict, 
and  who,  if  they  feel  the  effect  of  the  backwash  of  the  war,  only  do  so 
because  of'  the  ample  sea-room  which  belligerents  require.  (2)  It  is 
used,  as  in  this  Article,  of  the  troops,  commissioned  and  enlisted,  form- 
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ing  part  of  the  regular,  militiaj  or  volunteer  organisation  whose  func- 
tion is  ancillary  to  that  of  the  fighting  men  and  who  do  not  themselytes 
oppose  the  enemy  arms  in  hand.  The  troops  of  the  commissariat 
and  intendance,  of  the  veterinary  service,  of  the  pay  and  accounting 
department,  orderlies,  clerks,  bandsmen,  are  non-combatants  in  tht 
sense  of  Article  3.  So,  too,  are  the  medical  personnel  and  army 
chaplains,  who,  hOWever,  are  further  protected  by  the  Geneva  Con- 
vention. 

Spsdght,  p.  58;  Brussels  B.  B.,  p.  259. 

In  the  main,  armed  forces  consist  of  combatants,  but  no  army  in 
the  field  consists  of  combatants  exclusively,  as  there  are  always  sev- 
eral kinds  of  other  individuals,  such  as  couriers,  aeronauts,  doctors, 
farriers,  veterinary  surgeons,  chaplains,  nurses,  ofiicial  and  voluntary 
ambulance  men,  contractors,  canteen-caterers,  newspaper  correspond- 
ents, civil  servants,  diplomatists,  and  foreign  military  attaches  m  the 
suite  of  the  Commander-in-Chief. 

Writers  on  the  Law  of  Nations  do  not  agree  as  regards  the  position 
o{  such  individuals;  they  are  not  mere  private  iodividuals,  but,  on  the 
other  hand,  are  certainly  not  combatants,  although  they  may — as,  for 
instance,  couriers,  doctors,  farriers,  and  veterinary  surgeons — ^have 
the  character  of  soldiers.  They  may  correctly  be  said  to  belong 
indipedly  to  the  armed  forces.  Article  3  of  the  Hague  Regulations 
expressly  stipulates  that  the  armed  forces  of  the  belligerents  may 
consist  of  combatants  and  non-combatants,  and  that  both  in  case  of 
capture  must  be  treated  as  prisoners  of  war,  provided  they  produce 
a  certificate  of  identification  from  the  military  authorities  of  the  army 
they  are  accompanying.  However,  when  one  speaks  of  armed  forces 
geQerally,  combatants  only  are  in  consideration. 
Oppenheitn,  Vol.  2,  p.  95. 

Important  officials. 

The  head  of  the  enemy  State  and  officials  in  important  posts,  in 
case  they  do  not  belong  to  the  armed  forces,  oi3cupy,  so  far  as  their 
liability  to  direct  attack,  death,  or  wounds  is  concerned,  a  position 
similar  to  that  of  private  enemy  pOTSons.  But  they  are  so  important 
to  the  enemy  State,  and  they  may  be  so  useful  to  the  enemy  and  so 
dangerous  to  the  invading  forces,  that  they  may  certainly  be  made 
prisoners  of  war.  If  a  bBlligerent  succeeds  in  obtaining  possession 
of  the  head  of  the  enemy  State  or  its  Cabinet  Ministers,  he  will  cer- 
tainly remove  them  into  captivity.  And  he  may  do  the  same  with 
diplomatic  agents  and  other  officials  of  importance,  because  by 
weakening  the  enemy  Government  he  may  thereby  influence  the 
enemy  to  agree  to  terms  of  peace. 
Oppenheim,  vol.  2,  p.  153,  154. 

Numerous  individuals  belong  to  the  armed  forces  without  being 
combatants.  Now,  since  and  in  so  far  as  these  non-combatant 
members  of  armed  forces  do  not  take  part  in  the  fighting,  they  may 
not  directly  be  attacked  and  killed  or  wounded.  However,  they  are 
exposed  to  all  injuries  indirectly  resulting  from  the  operations  of 
warfare.  And,  with  the  exception  of  the  personnel  engaged  in  the 
interest  of  the  wounded,  such  as  doctors,  chaplains,  personsemployed 
in  military  hospitals,  official  ambulance  men,  who,  accordmg  to 
articles  9  and  10  of  the  Geneva  Convention,  are  specially  privileged, 
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such  non-combatant  members  of  armed  forces  may  certainly  be  made 
prisoners,  since  the  assistance  they  give  to  the  fighting  forces  may  be 
of  great  importance. 

Oppenheim,  vol.  2,  p.  151. 

We  will  begin  by  dealing  with  combatants.  It  has  been  shown 
already  that  the  distinction  between  them  and  noncombatants  in 
respect  of  the  severities  of  warfare  is  comparatively  modern,  and 
represents  a  conspicuous  triumph  of  humanity.  It  is,  ■  however, 
obscured  by  the  wording  of  article  3  of  the  Hague  Regulations,  which 
declares  that  "the  armed  forces  of  the  belligerents  may  consist  of 
combatants  and  non-combatants."  Here  the  non-combatants  are  a 
division  of  the  armed  forces,  and  consist  apparently  of  those  who 
perform  auxiliary  services,  such  as  driving  a  baggage  wagon  or  work- 
ing a  field  telegraph.  Such  persons  carry  arms  and  are  expected  to 
use  them  if  attacked,  though  they  are  not  placed  in  the  fighting  line 
and  as  a  rule  take  no  active  part  in  the  conflict.  They  should,  how- 
ever, be  reckoned  as  combatants,  since  they  are  attached  to  the 
comljatant  forces  and  do  fight  on  rare  occasions.  The  true  non- 
combatants  are  those  who  are  enrolled  in  no  force,  carry  no  arms, 
and  are  engaged  in  the  ordinary  occupations  of  peaceful  life. 
Lawrence,  pp.  ,^95,  396. 

The  persons  who  form  part  of  the  armed  forces  though  non-com- 
batants are  such  as  chaplains,  quartermasters,  persons  in  the  com- 
missariat, and  doctors  and  persons  in  the  sanitary  service  except  so 
far  as  protected  by  the  Geneva  convention. 
Westlake,  vol.  2,  p.  67. 

Non-combatants,  as  well  as  combatants,  may  be  made  prisoners; 
both  are  regarded  as  prisoners  of  war. 
Art.  25,  Russian  Instructions,  1904. 

Every  member  of  the  armed  forces,  if  he  falls  into  the  hands  of 
the  enemy,  has  a  claim  to  be  treated  as  a  prisoner  of  war,  unless  he 
has  committed  a  war  crime. 
Edmonds  and  Oppenheim,  Art.  56. 

With  the  exception  of  those  who  enjoy  special  immunities,  all 
others  shall  be  subject  to  the  law  of  war. 

AH  persons  who,  with  the  consent  of  the  commanding  authority, 
are  attached  to  the  service  of  the  troops,  shall  be  classed  with  belliger- 
ents even  though  they  do  not  participate  in  the  warlike  operations 
as  combatants,  that  is,  all  functionaries  attached  to  the  armies,  guides, 
messengers,  sutlers,  mess  stewards  and  duly  authorized  purveyors, 
convoy  packers,  automobilists,  postal  and  railroad  employees,  aero- 
nauts, aviators,  and  journalists  authorized  to  follow  the  headquarters. 

The  personnel  of  the  field  railroad  sections  is,  by  virtue  of  art. 
8  of  the  law  of  July  24,  1873,  subject  to  all  the  obhgations  of  the 
military  service,  enjoys  all  the  rights  of  belligerents,  and  is  amenable 
to  all  the  rules  of  the  law  of  nations  (art.  4  of  the  decree  of  Dec.  8, 
1909,  on  the  organization  of  field  railroad  sections). 
Jacomet,  pp.  28,  29. 

Article  3,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  153,  Austro-Hungarian  Manual,  1913. 


PRISONERS    OF    WAR,    TREATMENT    OF— THEIR     PERSONAL 

BELONGINGS. 

Prisoners  of  war  are  in  the  power  of  the  hostile  Government, 
but  not  of  the  individuals  or  corps  who  capture  them. 

They  must  be  humanely  treated. 

All 'their  personal  belongings,  except  arms,  horses,  and  mili- 
tary papers,  remain  their  property.' — Article  4,  Regulations, 
Hague  Convention  IV,  1907. 

The  chapter  on  prisoners  of  war  in  the  Brussels  Declaration  of  1874 
(Articles  23-34)  began  with  a  definition  forming  the  first  paragraph 
of  Article  23  and  couched  in  the  following  terms:  "Prisoners  of  war 
are  lawful  and  disarmed  enemies."  This  definition  was,  so  to  speak, 
the  residuum  of  another  and  much  longer  definition  in  Article  23  of 
the  first  draft  submitted  to  the  Brussels  Conference  by  the  Imperial 
Russian  Government.  Considering  the  rather  vague  character  of 
these  definitions  and  the  difficulty  of  finding  any  other  that  is  more 
complete  and  more  precise,  ths  subcommission  agreed  to  leave  out 
the  definition  and  to  confine  itsolf  in  this  chapter  to  saying  what 
shall  be  the  treatment  ol  prisoners  of  war. 

It  is  for  these  reasons  that  Article  4,  which  is  the  first  one  under 
this  chapter  and  corresponds  to  Article  23  of  the  Brussels  project, 
begins  at  once  with  these  words :  '  Prisoners  of  war  are  in  the  power 
of  the  hostile  Government,  etc' 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to  the 
Hague  Conferences,"  p.  142. 

And  to  prevent  the  destiuction  of  prisoners  of  war,  by  sending 
them  into  distant  and  inclement  countries,  or  by  crowding  them  into 
close  and  noxious  places,  the  two  contracting  parties  solemnly  pledge 
themselves  to  the  world  and  to  each  other  that  they  will  not  adopt 
any  such  practice;  that  neither  will  send  the  prisoners  whom  they 
may  take  from  the  other  into  the  East  Indies  or  any  other  parts  of 
Asia  or  Africa,  but  that  they  shall  be  placed  in  some  parts  of  their 
dominions  in  Europe  or  Ameiica,  in  wholesome  situations;  that  they 
shall  not  be  confined  in  dungeons,  prison-ships,  nor  prisons,  nor  be 
put  into  irons,  nor  bound,  nor  otherwise  restrained  in  the  use  of 
their  limbs ; 

Treaty  of  Amity  and  Commerce  between  the  United  States  and  Prussia,  con- 
cluded July  11,  1799,  Article  XXIV. 

If,  in  the  fluctuation  of  human  events,  a  war  should  break  out 
between  the  two  nations,  the  prisoners  captured  by  either  party  shall 
not  be  made  slaves,  but  shall  be  exchanged  rank  for  rank.  And  if 
there  should  be  a  deficiency  on  either  side,  it  shall  be  made  up  by 
the  payment  of  five  hundred  Spanish  dollars  for  each  captain,  three 

1  This  aiticleis  substantially  identical  with  Article  4,  Regulations,  Hague  Convention  n,  1899. 
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hundred  dollars  for  each  mate  and  supercargo,  and  one  hundred 

Spanish  dollars  for  each  seaman  so  wanting.     And  it  is  agreed  that 

prisoners  shall  be  exchanged  in  twelve  months  from  the  time  of 

their  capture;  and  that  this  exchange  may  be  effected  by  any  private 

■individual  legally  authorized  by  either  of  the  parties. 

Treaty  of  Peace  and  Amity  between  the  United  States  and  Tripoli,  concluded 
June  4,  1805,  Article  XVI. 

In  case  of  a  war  between  the  parties,  the  prisoners  arc  not  to  be 
made  slaves,  but  to  be  exchanged,  one  for  another,  captain  for 
captain,  officer  for  officer,  and  one  private  man  for  another;  and  if 
there  shall  prove  a  deficiency  on  either  side,  it  shall  be  made  tip 
by  the  payment  of  one  hundred  Mexican  dollars  for  each  person  want- 
ing. And  it  is  agreed  that  all  prisoners  shall  be  exchanp;ed  in  twelve 
months  from  the  time  of  their  being  taken,  and  that  this  exchange 
may  be  'effected  by  a  merchant  or  any  other  person  authorized  by 
either  of  the  parties. 

Treaty  of  Peace  and  Friendship,  between  the  United  States  and  Morocco,  con- 
cluded September  16,  1836,  Article  XVI. 

In  order  that  the  fate  of  prisoners  of  war  may  be  alleviated,  all 
such  practices  as  those  of  sending  them  into  distant,  inclement,  or 
unwholesome  districts,  or  crowding  them  into  close  and  noxious 
places,  shall  b?  studiously  avoided.  Ihey  shall  not  be  confined  in 
dungeons,  prison-ships,  or  prisons.;  nor  be  put  in  irons,  or  bound,  or 
otherwise  restrained  in  the  use  of  their  limbs. 

Treaty  of  Peace,  Frienehip,  Limits  and  Settlement  between  the  United  States  and 
Mexico,  concluded  February  8,  1848,  Article  XXII. 

Prisoners  of  war  are  lawful  and  disarmed  enemies. 

They  are  in  the  power  of  the  hostile  government  but  not  in  that 
of  the  individuals  or  corps  who  captured  them. 

They  must  be  humanely  treated. 

Any  act  of  insubordination  justifies  the  adoption  towards  them  of 
such  measures  of  severity  as  may  be  necessary. 

All  their  personal  belongings  except  arms  remain  their  property. 
Art.  23,  Declaration  of  Brussels. 

Prisoners  of  war  are  in  the  power  of  the  hostile  government,  but 
not  in  that  of  the  individuals  or  corps  who  captured  them. 

*  *  *  *  *  *  * 

They  must  be  humanely  treated. 

All  their  personal  belongings,  except  arms,  remain  their  property. 
Institute,  1880,  p.  38. 

Combatants  become  prisoners  of  war,  and,  when  they  c^ase  to 
resist,  are  to  be  treated  with  humanity,  and  to  have  medical  aid 
and  care. 

Dana's  Wheaton,  note  166,  par.  III. 

Exception — deserters . 

The  penalty  for .  desertion  is  not  avoided  by  the  deserter  having 
joined  the  enemy's  service  and  been  taken  prisoner  in  battle. 
Dana's  Wheaton,  note  166,  par.  III. 
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The  killing  of  prisoners  can  only  be  justifiable  in  those  extreme  cases 
where  resistance  on  their  part,  or  on  the  part  of  others  who  come  to 
their  rescue,  renders  it  impossible  to  keep  them.  Both  reason  and 
general  opinion  concur  in  showing,  that  nothing  but  the  strongest 
necessity  will  justify  such  an  act. 
Dana's  Wheaton,  pp.  427,  428. 

If  one  general  kills  in  cold  blood  som-e  hundreds  of  prisoners  who 
embarass  his  motions,  his  antagonist  may  not  be  justified  in  staining 
himself  by  similar  crime,  nor  may  he  break  his  word  or  oath  because 
the  other  had  done  so  before. 
Woolsey,  p.  211. 

The  property  belonging  to  combatants,  or  taken  on  the  field  of 
battle,  has  been  considered  to  be  lawful  plunder,  and  usually  goes 
to  the  [captor  state,  which  disposes  of  it  as  it  chooses,  often  dividing  ■ 
it  amongst  its  soldiers.     In  the  United  States  this  policy  is  not 
pursued] 

Woolsey,  p.  216. 

Exception — deserters. 

Deserters,  if  captured  acquire  no  rights  from  joining  the  other 
belligerent,  and  may  be  put  to  death. 
Woolsey,  p.  216. 

The  rights  possessed  by  a  belligerent  over  his  prisoners  under  the 
modern  customs  of  war  are  defined  by  the  same  rule,  that  more  than 
necessary  violence  must  not  be  used,  which  ought  to  govern  him 
in  all  his  relations  with  his  enemy. 
Hall,  p.  423. 

Large  sums  of  money. 

Prisoners  may,  of  course,  be  deprived  for  a  time  of  the  use  of  their 

f)roperty,  for  sufficient  reasons;  and  it  may  be  a  question  whether 
arge  sums  of  money  found  upon  prisoners,  or  in  their  baggage,  are, 
in  fact,  their  private  property. 
Holland,  p.  21. 

Prisoners  must  be  treated  with  humanity.  I  have  already  referred 
to  the  right  sometimes  claimed  for  a  commander  of  destroying  |)ris- 
oners  whom  he  finds  it  inconvenient  to  keep.  To  do  so  in  civilised 
war  would  be  simply  sheer  barbarity,  excusable  on  no  conceivable 
grotmd.  The  second  Spanish  delegate  at  Brussels  asked  for  the 
msertion  of  a  clause  providing  that : 

Troops  escorting  a  convoy  of  prisoners  of  war  may  not  execute  them,  even  in  case  the 
of  their  being  attacked  during  their  march  by  the  hostile  force,  with  the  object  of 
rescuing  the  prisoners.  But  if  the  prisoners  take  part  in  the  combat  in  any  way  they 
forfeit  by  this  act  their  character  of  prisoners  of  war. 

The  Committee  held  that  the  Spanish  proposition  was  met  by 
the   general   provision   prescribing  humane   treatment   and   simply 
recorded  the  proposition  in  the  Protocol  as  a  "gloss"  on  the  text. 
It  clearly  contains  an  implied  and  unwritten  law  of  war. 
Spaight,  p.  265;  Brussels  B.  B.,  p.  212. 
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Inteinment  in  unhealthy  localities. 

Prisoners  of  war  must  not  be  interned  in  unhealthy  locahties.     A 
specific  proposal  to  this  effect  was  put  forward  at  Brussels  by  the 
Spanish  delegation,  but  was  not  pressed  when  a  delegate  pointed 
out  that  it  was  covered  by  the  provision  as  to  humane  treatment. 
Spaight,  p.  267;  Brussels  B.  B.,  p.  213. 

It  is  within  a  belligerent's  discretion  to  decline  to  allow  exchanges 
or  paroles,  and  if  he  does  decline,  that  does  not  free  the  other  bellig- 
erent from  his  obligation  to  treat  his  captives  with  humanity.  Such 
an  obligation  was  not  created  at  the  Hague.  It  would  exist,  and 
did  exist,  if  no  International  Conference  had  ever  sat. 
Spaight,  p.  272. 

Temporary  charge  of  effects. 

The  regulations  for  the  treatment  of  prisoners  of  war  issued  by  the 
2nd  Japanese  army  in  1904  contained  the  following  provision: 

Not  only  the  spoliation,  but  even  the  simple  transfer,  by  way  of  a  gift,  of  articles  o 
a  non-warlike  nature  which  the  prisoners  have  been  permitted  to  take  with  them  or 
which  have  belonged  to  the  enenly's  dead,  are  strictly  proliibited. 

The  captor  may,  however,  find  it  advisable  to  take  charge  of  their 
effects  temporarily.  As  General  Voigts-Eihetz  pointed  out  at  Brussels 
in  1874 — and  his  observation  was  recorded  in  the  Protocol  as  an  ac- 
cepted "gloss"  upon  the  text — "if  a  prisoner  is  the  bearer  of  a  large 
sum  of  money,  it  might  be  taken  charge  of  for  the  time,  because 
money  facilitates  escape ;  a  receipt  should  be  given  to  the  OTisoner  and 
the  money  should  be  repaid  to  him  later."  The  Russian  Kegulations 
of  1877,  the  German  Official  Manual  and  the  Japanese  Regulations  of 
February,  1904,  all  provide  for  the  property  of  prisoners  being  stored 
by  the  capturing  State  and  returned  to  the  owners  on  their  libera- 
tion. It  is  usual  to  allow  an  officer  to  retain  his  sword  on  capture, 
but  he  can  not  claim  to  wear  it  during  captivity. 

Spaight,  pp.  279,  280;  Brussels"  B.  B.,  p.  213;  De  Martens,  p.  480;  Kriegshrauch 
im,  Laridkriege,  p.  14;  Ariga,  p.  96. 

During  antiquity,  prisoners  of  war  could  be  killed,  and  they  were 
very  often  at  once  actually  butchered  or  offered  as  sacrifices  to  the 
gods.  If  they  were  spared,  they  were  as  a  rule  made  slaves  and  only 
exceptionally  liberated.  But  belligerents  also  exchanged  their  pris- 
oners or  liberated  them  for  ransom.  During  the  first  part  of  the 
Middle  Ages  prisoners  of  war  could  likewise  be  killed  or  made  slaves. 
Under  the  influence  of  Christianity,  however,  their  fate  in  time  be- 
came mitigated.  Although  they  were  often  most  cruelly  treated  during 
the  second  part  of  the  Middle  Ages,  they  were  not  as  a  rule  killed 
and,  with  the  disappearance  of  slavery  in  Europe,  they  were  no  longer 
enslaved.  By  the  time  modern  International  Law  gradually  came 
into  existence,  killing  and  enslaving  prisoners  of  war  had  disappeared, 
but  they  were  still  often  treated  as  criminals  and  as  objects  of  per-' 
sonal  revenge.  They  were  not  considered  in  the  power  of  the  State 
by  whose  forces  they  were  captured,  but  in  the  power  of  those  very 
forces  or  of  the  individual  soldiers  that  had  made  the  capture.  "And 
it  was  considered  lawful  on  the  part  of  captors  to  make  as  much 
profit  as  possible  out  of  their  prisoners  by  way  of  ransom,  provided 
no  exchange  of  prisoners  took  place.     So  general  was  this  practice 
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that  a  more  or  less  definite  scale  of  ransom  became  usual.  Thus, 
Grotius  (III.  c.  14,  sec.  9)  mentions  that  in  his  time  the  ransom  of  a 
private  was  the  amount  of  his  one  month's  pay.  And  since  the 
pecuniary  value  of  a  prisoner  as  regards  ransom  rose  in  proportioli 
with  his  fortune  and  his  position  in  life  and  in  the  enemy  army,  it 
became  usual  for  prisoners  of  rank  and  note  not  to  belong  to  the 
capturing  forces  but  to  the  Sovereign,  who  had,  however,  to  recom- 
pense the  captors.  During  the  seventeenth  century,  the  custom, 
that  prisoners  were  considered  in  the  power  of  their  captors  died 
away.  They  were  now  considered  to  be  in  the  power  of  the  Sov- 
ereign by  w4iose  forces  they  were  captured.  But  rules  of  the  Law 
of  Nations  regarding  their  proper  treatment  were  hardly  in  exist- 
ence. The  practice  of  liberating  prisoners  in  exchange,  or  fqr  ransom 
only,  continued.  Special  cartels  were  often  concluded  at  the  out- 
break of  or  during  a  war  for  the  purpose  of  stipulating  a  scale  of 
ransom  according  to  which  either  belligerent  could  redeem  his 
soldiers  and  officers  from  captivity.  The  last  instance  of  such 
cartels  is  that  between  England  and  France  in  1780,  stipulating 
the  ransom  for  members  of  the  naval  and  military  forces  of  both 
belligerents. 

The  Treaty  of  Friendship  concluded  in  1785  between  Prussia  and 
the  United  States  of  America  was  probably  the  first  to  stipulate 
(Article  24)  the  proper  treatment  of  prisoners  of  war,  prohihiting 
confinement  in  convict  prisons  and  the  use  of  irons,  and  insisting 
upon  their  confinement  in  a  healthy  place,  where  they  may  have 
exercise  and  where  they  may  be  kept  and  fed  as  troops. 

According  to  articles  4-7  and  16-19  of  the  Hague  Regulations 
prisoners  of  war  are  not  in  the  power  of  the  individuals  or  corps  who 
capture  them,  but  in  the  power  of  the  Government  of  the  captor. 
They  must  be  humanely  treated.  All  their  personal  belongings 
remain  their  property,  with  the  exception  of  arms,  horses,  and  mili- 
tary papejrs,  which  are  booty;  and  m  practice  personal  belongings 
are  understood  to  include  military  uniform,  clothing,  and  kit  required 
for  personal  use,  although  technically  they  are  Government  property. 
Oppenheim,  vol.  2,  pp.  165-168. 

Esceptiou. 

The  only  exception  to  this  humane  custom  occurs  when  a  state 
finds  subjects  of  its  own  fighting  against  it  in  the  ranks  of  its  foes. 
It  would  then  have  the  right,  should  it  capture  them,  to  execute 
them  as  traitors,  instead'  of  treating  them  as  prisoners  of  war. 
Lawrence,  p.  367. 

As  soon  as  prisoners  are  captured  they  come  under  the  power  of 
the  hostile  government.  It,  and  not  the  individual  captors,  is 
responsible  for  their  treatment.  Their  personal  belongings  remain 
their  property,  with  the  exception  of  their  arms,  horses,  and  military 
papers,  which  may  be  confiscated. 
Lawrence,  p.  400. 

The  Hague  Regulations  as  to  captives  marked  a  great  advance 
towards  this  end,  and  scarcely  had  they  been  drafted  m  1899,  when 
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Great  Britain  went  beyond  them  in  the  Boer  War,  and  organized 
sports  and  schools  for  the  benefit  of  her  prisoners  interned  in  Ceylon 
and  St.  Helena.  Three  or  four  years  later  Japan  followed  the  British 
example,  and  is  said  to  have  imported  special  cooks  to  prepare  Euro- 
pean food  for  her  Russian  prisoners.  It  may  be  hoped  that  similar 
advances  will  take  place  in  other  departments  of  warfare. 
Lawrence,  p.  403. 

Exception  as  to  large  sums  of  money. 

Money  and  other  valuables  on  the  person  of  a  prisoner,  such  as 
watches  or  jewelry,  as  well  as  extra  clothing,  are  regarded  by  the 
American  Army  as  the  private  property  of  the  prisoner,  and  the 
appropriation  of  such  valuables  or  money  is  considered  dishonorable, 
and  is  prohibited. 

Nevertheless,  if  large  sums  are  found  upon  the  persons  of  prisoners, 
or  in  their  possession,  they  shall  be  taken  from  them,  and  the  surplus, 
after  providing  for  their  own  support,  appropriated  for  the  use  of 
the  army,  under  the  direction  of  the  commander,  unless  otherwise 
ordered  by  the.  government.     Nor  can  prisoners  claim,  as  private 

Eroperty,  large  sums  found  and  captured  in  their  train,  although  they 
ave  been  placed  in  the  private  luggage  of  the  prisoners. 
Lieber,  Art.  72. 

Side-arms. 

All  officers,  when  captured,  must  surrender  their  side  arms  to  the 
captor.  They  may  be  restored  to  the  prisoner  in  marked  cases,  by 
the  commander,  to  signahze  admiration  of  his  distinguished  bravery 
or  approbation  of  his  humane  treatment  of  prisoners  before  his 
capture.  The  captured  officer  to  whom  they  may  be  restored  can 
not  wear  them  during  captivity. 
Lieber,  Art.  73. 

Prisoners  of  war  should  be  treated  with  humanity  *  *  * 
They  shall  be  subject  to  the  same  treatment  as  that  given  to  soldiers 
of  the  Russian  Army. 

Art.  28,  Russian  Instructions,  1904. 

All  their  personal  belongings,  except  arms,  harness,  and  military 
papers,  shall  remain  the  property  of  the  prisoners. 
Art.  32,  Russian  Instructions,  1904. 

Subject  to  military  mrisdiction. — All  physical  suffering,  all  bru- 
tality which  is  not  necessitated  as  an  indispensable  measure  for 
guarding  prisoners,  are  formally  prohibited.  If  prisoners  commit 
crimes  or  acts  punishable  according  to  the  ordinary  penal  or  military 
laws,  they  are  subjected  to  the  military  jurisdiction  of  the  state  of 
the  captor. 

U.  S.  Manual,  p.  26. 

Can  not  retain  large  sums  of  money. — This  rule  does  not  authorize 
prisoners  to  retain  large  sums  of  money,  or  other  articles  which 
might  facilitate  then-  escape.  Such  money  and  articles  are  usually 
taken  from  them,  receipts  are  given,  and  they  are  returned  at  the 
end  of  the  war. 

U.  S.  Manual,  p.  27. 
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Belongings  not  transportable. — ^This  riile  does  not  compel  the  cap- 
tor to  be  responsible  for  such  personal  belongings  of  prisoners  as  they 
are  unable  to  transport  with  them. 
U.  S.  Manual,  p.  27. 

Includes  uniform.,  etc. — In  practice  personal  belongings  are  under- 
stood to  include  military  uniforms,  clothing,  and  kit  required  for  per- 
sonal use,  although  technically  they  may  belong  to. their  Government. 
U.  S.  Manual,  p.  27. 

Booty. — All  captures  and  booty,  except  personal  belongings  of 
prisoners,  became  the  property  of  the  belligerent  Government  and  not 
of  individuals  or  units  capturing  them. 

U.  S.  Manual,  p.  27. 

Prisoners  of  war  are  in  the  power  of  the  enemy  Government,  and 
not  of  the  individuals  or  units  capturing  them,  and  they  must  be 
humanely  treated. 

Edmonds  and  Oppenheim,  Art.  66. 

According  to  The  Hague  Rules  all  personal  belongings  of  prisoners 
of  war,  except  arms,  horses,  and  military  papers,  remain  their  prop- 
erty. In  practice  personal  belongings  are  understood  to  include 
military  uniform,  clothing  and  kit  required  for  personal  use,  although 
technically  they  may  be  the  property  of  Government. 

This  rule  does  not,  however,  authorize  prisoners  to  retain  large 
simis  of  money,  or  articles  which  might  facilitate  their  escape.  Such 
money  and  articles  should  be  taken  from  them  against  receipt  and 
returned  at  the  end  of  the  war. 

This  rule,  further,  does  not  compel  the  captor  to  be  responsible  for 
such  personal  belongings  of  prisoners  as  they  are  unable  to  take  with 
them. 

Edmonda  and  Oppenheim,  Arts.'  69-71. 

All  causing  of  physical  suffering  and  all  brutality  which  are  not 
necessitated  by  the  measures  indispensable  for  guarding  the  pris- 
oners, are  positively  forbidden. 

Prisoners  shall  not  be  put  to  death  without  trial  except  in  case  of 
resistance  or  attempt  to  escape. 

It  shall  not  be  permissible  to  put  prisoners  to  death  for  the  reason 
that  guarding  or  maintaining  them  would  involve  serious  inconven- 
ience. 

If  prisoners  commit  crimes  or  acts  punishable  by  virtue  of  the 
ordinary  or  military  penal  statutes,  they  shall  be  subject  to  the  mili- 
tary jurisdictions  of  the  capturing  Nation. 
Jacomet,  p.  31. 

The  commander  in  chief  may  authorize  the  officers  and  those  of 
assimilated  rank  to  preserve  their  saber  or  their  sword  as  well  as  the 
other  weapons  which  are  their  private  property. 

However,  the  firearms  shall  not  be  returned  to  them  until  after 
they  are  unloaded  and  until  their  ammunition  has  been  handed  over. 

The  right  granted  to  officers  to  keep  their  arms  does  not  imply  the 
right  to  carry  them  in  captivity. 
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The  stripping  of  prisoners  of  the  money,  securities,  or  raluables 
found  on  their  person  is  positively  forbidden. 

It  shall  be  permissible  for  a  belligerent  to  deprive  his  prisoners 
temporarily  of  the  enjoyment  of  the  articles  which  remain  their 
property,  on  condition  of  returning  the  articles  in  their  entirety  at 
the  time  of  releasing  the  prisoners.  This  momentary  seizure  shall  be 
evidenced  by  a  receipt  to  be  used  by  the  prisoner  later  on  in  asserting 
his  rights. 

If  me  money  carried  by  a  prisoner  is  obviously  the  property  of  the 
hostile  Nation,  it  may  be  confiscated;  but  a  receipt  must  neverthe- 
less be  given  the  prisoner. 
Jaconiet,  p.  32. 

The  present  position  of  international  law  and  the  law  of  war  on 
the  subject  of  prisoners  of  war  is  based  on  the  fundamental  conception 
that  they  are  the  captives  not  of  private  individuals,  that  is  to  say 
ef  Commanders,  Soldiers,  or  Detachments  of  Troops,  but  that  they 
are  the  captives  of  the  State. 
German  War  Book,  p.  90. 

The  prisoners  of  war  remain  in  possession  of  their  private  property 
with  the  exception  of  arms,  horses,  and  documents  of  a  military 
purport.  If  for  definite  reasons  any  objects  are  taken  away  from 
them,  then  these  must  be  kept  in  suitable  places  and  restored  to 
them  at  the  end  of  tJieir  captivity. 
German  War  Book,  p.  95. 

Article  4,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  154,  Austro-Hungarian  Manual,  1913. 

"The  law  of  war  forbids  the  wounding,  killing,  impressment  into 
the  troops  of  the  country,  or  the  enslaving  or  otherwise  maltreat- 
ing of  'prisoners  of  war,  unless  they  have  been  guilty  of  some  grave 
crune;  and  from  the  obligation  of  this  law  no  civilized  state  can 
discharge  itself." 

Mr   Webster,  Sec.  of  State,  to  Mr.  Thompson,  min.  to  Mexico,  Apr.  5,  1842, 
Webster's  Works,  VI.  427,  437. 

"Prisoners  of  war  are  to  be  considered  as  unfortunate  and  not  as 
criminal,  and  are  to  be  treated  accordingly,  although  the  question 
of  detention  or  Uberation  is  one  affecting  the  mterest  of  the  captor 
alone,  and  therefore  one  with  which  no  other  government  ought  to 
mterfere  in  any  way;  yet  the  right  to  detain  by  no  means  implies 
the  right  to  dispose  of  the  prisoners  at  the  pleasure  of  the  captor. 
That  right  involves  certain  duties,  among  them  that  of  providmg  the 
prisoners  with  the  necessaries  of  life  and  abstainmg  from  the  inflic- 
tion of  any  punishment  upon  them  which  they  may  not  have  merited 
by  an  offense  against  the  laws  of  the  country  smce  they  were  taken. 
Mr.  Webster,  Sec.  of  State,  to  Mr.  Ellis,  Feb.  26,  1842,  M.  S.  Inst.  Mex.  XV. 
151,  Moore's  Digest,  vol.  7,  p.  218. 

Internment  in  unhealthy  localities. 

With  reference  to  a  report  that  a  number  of  prisoners  captured  by 
the  British  troops  in  South  Africa  had  been  deported  to  Ceylon,  and 
that  among  them  were  twenty-two  men  claiming  American  citizen- 
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ship,  the  Department  of  State  instructed  the  American  ambassador  in 
London  to  ask  an  early  inquiry  into  the  truth  of  the  statement,  and 
said:  "If  it  be  confirmed,  the  Government  of  the  United  States 
could  not  view  without  concern  the  risk  of  life  and  health  involved 
in  sending  any  unacclimated  American  citizens,  taken  under  the  cir- 
cumstances described,  to  so  notoriously  insalubrious  a  place  as  the 
island  of  Ceylon.  The  principles  of  public  law  which  exclude  all 
rigor  or  severity  in  the  treatment  of  prisoners  of  war  beyond  what 
may  be  needful  to  their  safety,  imply  their  non-subjection  to  avoida- 
ble danger  from  any  cause.  These  admitted  principles  have  found 
conventional  expression  in  treaties,  as  in  article  24  of  the  treaties  of 
1785  and  1799  between  the  United  States  and  Prussia,  and  the 
enlightened  practice  therein  specified  to  be  followed  with  respect  to 
the  custody  of  prisoners  of  war  is  believed  to  represent  the  general 
view  of  modern  nations,  as  it  certainly  does  the  sentiment  of  human- 
ity and  the  law  of  nature  on  which  it  claims  to  rest. 

"If  it  prove  that  citizens  of  the  United  States,  captured  while  tem- 
porarily serving  in  the  armies  of  the  South  African  Kepublic  and  the 
Orange  Free  State,  have  in  fact  been  transported  to  distant  and 
noxious  places,  you  will  represent  the  expectation  of  this  Govern- 
ment that  they  be  at  once  removed  to  some  more  healthful  station, 
if  indeed  the  situation  at  this  time  shall  not  permit  their  discharge, 
freely  or  on  parole.  The  number  of  these  Americans  who  have  taken 
temporary  service  under  another  flag  is  represented  to  be  small." 

Moore's  Digest,  vol.  7,  pp.  225,  226;  Mr.  Hay,  Sec.  of  State,  to  Mr.  Choate,  ambaas. 
to  I^ndon,  No.  468,  October  16,  ]900. 
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Prisoners  of  war  may  be  interned  in  a  town,  fortress,  camp, 
or  other  place,  and  bound  not  to  go  beyond  certain  fixed' 
limits;  but  they  cannot  be  confined  except  as  an  indis- 
pensable measure  of  safety  and  only  while  the  circum- 
stances which  necessitate  the  measure  continue  to  exist. — 
Article  5,  Regulations,  Hague  Oonvention  IV,  1907. 

Aiticle  5,  Cuban  Amendment. 

The  Cuban  delegation  proposed  that  the  conditions  requu-ed  by 
Article  .5  for  the  internment  of  prisoners  ot  war  bo  completed  by  a 
clause  stipulating  that  they  can  be  confined  'only  while  the  cir- 
cumstances which  necessitate  th?  measure  continue  to  exist.' 

This  addition  was  adopted  unanimously  by  the  subcommission 
and  the  Commission. 

Report  to  Hague  Conference,  1907,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  522. 

Prisoners  of  war  may  be  interned  in  a  town,  fortress,  camp,  or  any 
other  locality,  and  bound  not  to  go  beyond  certain  fixed  hmits;   but 
they  can  only  be  confined  as  an  indispensable  measure  of  safety. 
Art.  5,  Hague  Convention  TI,  1899. 

Article  5,  respecting  internment  of  prisoners  is  an  exact  copy  of 
Article  24  [of  the  Declaration  of  Brussels]. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to  the 
Hague  Conferences,"  p.  142. 

That  the  officers  shall  bs  enlarged  on  their  paroles  within  con- 
venient districts,  and  have  ^comfortable  quarters,  and  the  common 
men  be  disposed  in  cantonments  open  and  extensive  enough  for  air 
and  exercise. 

Treaty  of  Amity  and  Commerce  between  the  United  States  and  Prussia,  concluded 
July  11,  1799,  Article  XXIV. 

[Prisoners  of  war]  shall  not  be  confined  in  dungeoas,  prison-ships, 
nor  prisons,  nor  be  put  into  kons,  nor  bound,  nor  othei-wise  restrained 
in  the  use  of  their  limbs. 

Treaty  of  Amity  and  Commerce  between  the  United  States  and  Prussia,  concluded 
July  11,  1799,  Article  XXIV. 

The  officers  shall  enjoy  liberty  on  their  paroles,  within  convenient 
districts,  and  have  comfortable  quarters;  and  the  common  soldiei- 
shall  be  disposed  in  cantonments,  open  and  extensive  enough  for  air 
and  exercise,  and  lodged  in  barracks  as  roomy  and  good  as  are  pro- 
vided by  the  party  in  whose  power  they  are  for  its  own  troops. 

Treaty  of  Peace,  Friendship,  Limits,  and  Settlement  between  the  United  States 
and  Mexico,  concluded  February  8,  1848,  Article  XXII. 

47 
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Prisoners  may  be  interned  in  a  town,  a  fortress,  a  camp,  or  other 
place,  under  obligation  not  to  go  beyond  certain  fixed  limits;  but 
they  may  only  be  placed  in  confinement  as  an  indispensable  measure 
of  safety. 

Institute,  1880,  p.  38. 

*    *    *    such  force  may  be  used  as  is  necessary  to  secure  them 
[prisoners  of  war]  from  escaping.     Its  measure  is  the  necessity,  under 
the  circumstances  of  each  case. 
Dana's  Wheaton,  Note  166,  par.  III. 

The  seizure  of  a  prisoner  is  the  seizure  of  a  certain  portion  of  the 
resources  of  the  enemy,  and  whatever  is  needed  to  deprive  the  latter 
of  his  resources  dm"ing  the  continuance  of  the  war  may  be  done;  a 
prisoner  therefore  may  be  subjected  to  such  regulations  and  confined 
with  such  rigour  as  is  necessary  for  his  safe  custody.  Beyond  this 
point  or  for  any. other  object  no  severity  is  permissible.  The  enemy 
has  been  captured  while_  performing  a  legal  act,  and  his  imprisonment 
cannot  consequently  be  penal. 

By  the  practice  which  is  founded  on  these  principles  prisoners  are 
usually  interned  in  a  fortress,  barrack,  or  camp,  where  they  enjoy  a 
qualified  liberty,  and  imprisonment  in  the  full  sense  pf  the  word  is 
only  permissible  under  exceptional  circumstances,  as  after  an  attempt 
to  escape,  or  if  there  is  reason  to  expect  that  an  attempt  to  escape 
will  be  made. 
Hall,  p.  423. 

The  distinction  here  [in  Hague  Regulations,  arti<de  5]  is  between 
restriction  to  a  specified  locality  and  close  confinement. 
Holland,  p.  21. 

In  October,  1870,  the  German  authorities  had  to  remove  five  hun- 
dred Turco  and  Zouave  prisoners  from  Wahn  Heath  near  Cologne, 
to  the  citadel  at  Wesel,  as  the  result  of  the  discovery  of  a  plot  among 
the  prisoners  to  effect  their  escape  from  the  place  of  internment. 
During  the  AnglOrBoer  War,  Lord  Roberts  and  the  President  of  the 
S.  A.  Republic  exchanged  correspondence  -on  the  subject  of  the 
confinement  of  prisoners  of  war.  The  former  addressed  a  letter  to 
the  President  saying  that  he  had  learnt  that  Colonial  troops  who 
were  captured  by  the  Boers  were  treated  as  criminals  and  imprisoned 
in  the  Pretoria  prison.  The  President  denied  the  fact,  but  admitted 
that  a  small  number  of  prisoners  who  had  committed  some  offence 
against  the  laws  of  war  and  were  awaiting  trial,  or  who  had  either 
actually  attempted  or  were  suspected  of  the  intention  of  attempting 
to  escape,  had  been  confined  in  the  common  prison  as  a  measure  of 
safety,  but  apart  from  the  ordinary  criminals.  Lord  Roberts 
expressed  satisfaction  with  this  explanation,  but  pointed  out  that 
the  British  authorities  made  no  difference  of  treatment  in  the  case 
of  such  prisoners  as  were  suspected  of  wishing  to  escape,  and  that 
exceptions  of  this  kind  opened  the  door  to  abuses  on  the  part  of 
subordinates  without  the  knowledge  of  the  authorities.  It  is  usual 
to  allow  a  fairly  wide  liberty  of  movement  to  prisoners  who  give  their 
parole  not  to  attempt  to  escape.  Officers  are  generally  given  greater 
privileges   in   this   respect    than   prisoners    of   inferior   rank.     The 
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Turkish  dfficers  interned  in  Russia  in  1877-8  and  the  Russian  officers 
in  Japan  during  the  late  war  were  allowed  to  lodge  with  private 
families  in  the  villages  near  the  internment  depots. 
Spaight,  p.  280;  Despargnet,  pp.  221,  222. 

Article  5  relates  to  the  internment  of  prisoners.  There  is  a  differ- 
ence between  internment  and  confinement;  the  latter  is  the  more 
rigorous,  and  the  Cuban  amendment  which  was  adopted  unani- 
mously now  provides  that  this  closer  form  of  detention  of  prisoners 
can  only  be  continued  so  long  as  the  circumstances  which  necessitate 
the  measure  continue  to  exist. 
Higgins,  pp.  261,  262. 

[Prisoners  of  war]  may  only  be  imprisoned  as  an  unavoidable  matter 
of  safety,  and  only  while  the  circumstances  which  necessitate  the 
measure  continue  to  exist.  They  may,  therefore,  be  detained  in  a 
town,  fortress,  camp,  or  any  other  locality,  and  they  may  be  bound 
not  to  go  beyond  a  certain  fixed  boundary.  But  they  may  not  be 
kept  in  convict  prisons. 
Oppenheim,  vol.  2,  p.  168. 

Speaking  generally,  prisoners  can  only  be  interned;  that  is,  re- 
stricted under  proper  supervision  to  a  fortress,  or  camp,  or  indeed 
any  reasonably  healthy  locality;  but  they  may  be  placed  in  con- 
finement as  a  measure  of  safety,  and  for  no  longer  time  than  the 
necessity  continues. 
Lawrence,  p.  400. 

Concentiation  camps. 

At  the  Hague  in  1907  a  discussion  took  place  on  the  confinement  of 
a  population  or  portions  of  it  in  what  in  (Juba  and  South  Africa  were 
known  as  concentration  camps,  which  was  remarkable  for  the 
opinion  expressed  by  the  eminent  Belgian  delegate  M.  Beernaert 
that  Arts.  Ill  and  V  are  to  be  construed  as  covering  the  whole 
ground  of  internment,  so  that  no  concentration  not  authorised  by 
them  is  allowable.  I  cannot  subscribe  to  this.  The  articles  in 
question  only  profess  to  relate  to  the  armed  forces  of  the  belligerent 
parties.  , 

Weatlake,  vol.  2,  p.  67. 

Prisoners  of  war  are  subject"  to  confinement  or  imprisonment 
such  as  may  be  deemed  necessary  on  account  of  safety,  but  they  are 
to  be  subjected  to  no  other  intentional  suffering  or  indignity.  The 
confinement  and  mode  of  treating  a  prisoner  may  be  varied  during  his 
captivity  according  to  the  demands  of  safety. 
Lieber,  art.  75. 

Not  crimivMls. — ^The  distinction  herein  intended  is  between  restric- 
tion to  a  specified  locality  and  close  confinement.     Prisoners  of  war 
must  not  be  regarded  as  criminals  or  co&victs.     They  are  guarded  as 
a  measure  of  security  and  not  of  punishment. 
U.  S.  Manual,  p.  27. 
95257—19 4 
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Internment. ^-The  object  of  internment  .is  solely  to  prevent  pris- 
oners from  further  participation  in  the  war.  Anything,  therefore, 
may  be  done  that  is  necessary  to  secure  this  end,  but  nothing  more. 
Restrictions  and  inconveniences  are  unavoidable,  freedom  of  move- 
ment within  the  area  of  internment  should  be  permitted  unless  there 
are  special  reasons  to  the  contrary.  The  place  selected  for  intern- 
ment should  not  possess  an  injurious  climate. 
U.  S.  Manual,  p.  28. 

Where  confined. — Prisoners  of  war  when  confined  for  security 
should  not  be  placed  in  prisons,  penitentiaries,  or  other  places  for  the 
imprisonment  of  convicts,  but  should  be  confined  in  rooms  that  are 
clean,  sanitary,  and  as  decent  as  possible. 

U.  S.  Manual,  p.  28. 

Prisoners  of  war  are  ordinarily  interned,  that  is  to  say,  they  are 
compelled  to  reside  in  a  certain  town,  fortress,  camp,  or  other  place. 
They  may  be  bound  not  to  go  beyond  certain  fixed  limits,  obliged 
to  respond  to  roll  calls,  and  submitted  to  special  surveillance  so  that 
any  attempt  at  fUght  may  be  prevented. 
Edmonds  and  Oppenheim,  Art.  82. 

Prisoners  of  war,  whilst  well  behaved,  can  not  be  placed  in  close 
confinement  except  as  an  indispensable  measure  of  safety,  and  only 
whilst  the  circumstances  which  necessitate  that  measure  continue 
to  exist. 

Edmonds  and  Oppenheim,  Art.  85. 

The  prisoners  may  be  transported  to  a  colony  for  the  duration  of 
the  war,  provided  the  climate  is  not  injurious  to  them. 
Jacomet,  p.  32. 

The  prisoners  of  war  have,  in  the  places  in  which  they  are  quartered, 
to  submit  to  such  restrictions  of  their  liberty  as  are  necessary  for 
their  safe  keeping.  They  have  strictly  to  comply  with  the  obligation 
imposed  upon  them,  not  to  move  beyond  a  certain  indicated  boundary. 

Tliese  measures  for  their  safekeeping  are  not  to  be  exceeded;  in 
particular,  penal  confinement,  fetters,  and  unnecessary  restrictions 
of  freedom  are  only  to  be  resorted  to  if  particular  reasons  exist  to 
justify  or  necessitate  them. 
German  War  Book,  p.  92. 

Article  5,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  155,  Austro-Hungarian  Manual,  1913. 


PEISONDRS    OF    WAR,    LABOR    AND    WAGES    OF. 

The  State  may  utilize  the  labor  of  prisoners  of  war  accord- 
ing to  their  rank  and  aptitude,  officers  excepted.  The 
tasks  shall  not  be  excessive  and  shall  have  no  connection 
with  the  operations  of  the  war. 

Prisoners  may  be  authorized  to  work  for  the  public  service, 
for  private  persons,  or  on  their  own  account. 

Work  done  for  the  State  is  paid  for  at  the  rates  in  force  for 
work  of  a  similar  kind  done  by  soldiers  of  the  national 
army  or,  if  there  are  none  in  force,  at  a  rate  according  to 
the  work  executed. 

When  the  work  is  for  other  branches  of  the  public  service  or 
for  private  persons  the  conditions  are  settled  in  agree- 
ment with  the  military  authorities. 

The  wages  of  the  prisoners  shall  go  towards  improving  their 
position,  and  the  balance  shall  be  paid  them  on  their  release, 
after  deducting  the  cost  of  their  maintenance. — Article  6, 
Regulations,  Hague  Convention  IV,  W07.^ 

Article  6,  Spanish  and  Japanese  Amendments. 

The  Spanish  delegation  proposed  to  modify  the  first  paragraph 
so  as  to  exempt  officers  who  are  prisoners  of  war  from  being  com- 
pelled to  work.  A  German  additional  amendment,  which  was  ac- 
cepted by  the  Spanish  delegation,  provides,  in  favor  of  noncommis- 
sionsd  officers,  that  prisoners  of  war  can  only  be  employed  as  labor- 
ers according  to  their  rank  as  well  as  according  to  their  aptitude.  "■ 

These  changes  were  adopted  without  opposition,  as  well  as  an 
amendment  proposed  by  Japan  which  provided  that  'if  there  are 
no  rates  in  force,'  the  work  for  the  State  must  be  paid  for  '  at  a 
rate  suitable  for  the  work  executed.' 

Report  to  Hague  Coniference,  1907,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  522. 

Article  6  combines  the  provisions  of  Articles  25  and  26  [of  the 
Declaration]  of  Brussels  in  a  slightly  different  wording  proposed  by 
Mr.  Beernaert. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  142. 

Prisoners  of  war  may  be  employed  on  certain  public  works  which 
have  no  direct  connection  with  the  operations  in  the  theatre  of  war 
and  which  are  not  excessive  or  humiliating  to  their  military  rank,  if 

'  This  article  is  substantiallv  identical  with  Article  6,  Regulations,  Hague  Convention,  II,  1899,  except 
for  the  addition  to  the  first  paragraph  of  the  words  "ofncers  excepted,"  and  for  the  addition  to  the  fourth 
paragraph  of  the  words  "or,  if  there  are  none  in  force,  at  a  rate  according  to  the  work  executed," 
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they  belong  to  the  army,  or  to  their  official  or  social  position,  if  they 
do  not  belong  to  it. 

They  may  also,  subject  to  such  regulations  as  may  be  drawn  up 
by  the  military  authorities,  undertake  private  work. 

Their  wages  shall  go  towards  improving  their  position  or  shall  be 
paid  to  them  on  their  release.     In  this  case  the  cost  of  maintenance 
may  be  deducted  from  said  wages. 
Art.  25,  Declaration  of  Brussels. 

Prisoners  of  war  cannot  be  compelled  in  any  way  to  take  any  part 
whatever  in  carrying  on  the  operations  of  the  war. 
Art.  26,  Declaration  of  Brussels. 

They  [prisoners  of  war]  may  be  emplojred  on  public  works  which 
have  no  direct  connexion  with  the  operations  in  the  theater  of  war 
which  are  not  excessive  and  are  not  humiliating  either  to  their  mili- 
tary rank,  if  they  belong  to  the  army,  or  to  their  official  or  social 
position,  if  they  do  not  form  part  thereof. 

In  case  of  their  being  authorized  to  engage  in  private  industries, 
their  pay  for  such  services  may  be  collected  by  the  authority  in 
charge  of  them.  The  sums  so  received  may  be  employed  in  better- 
ing their  condition,  or  may  be  paid  to  them  on  their  release,  subject 
to  deduction,  if  that  course  be  deemed  expedient,  of  the  expense  of 
their  maintenance. 
Institute,  1880,  p.  39. 

Prisoners  can  not  be  compelled  in  any  manner  to  take  any  part 
whatever  in  the  operations  of  war,  nor  compelled  to  give  information 
about  their  country  or  their  army. 
Institute,  1880,  p.  39. 

Prisoners  are  fed  and  clothed  at  the  expense  of  the  state  which 
holds  them  in  captivity,  and  they  sometimes  also  receive  an  allow- 
ance of  money.  The  expenses  thus  incurred  may  be  recouped  by 
their  employment  on  work  suited  to  their  grade  and  social  posi- 
tion; provided  that  such  work  has  no  direct  relation  to  the  war.  Pris- 
oners are  themselves  allowed  to  work  for  hire  on  their  own  account, 
subject  to  such  regulations  as  the  military  authorities  may  make. 
In  principle  the  right  of  the  captor  appears  to  be  sufficiently  just, 
and  labour  is  obvious^ly  better  for  the  health  of  the  men  than  is 
unoccupied  leisure  in- a  confined  space;  but  it  might  be  wished  that 
their  privilege  were  held  to  overrule  the  right  of  the  enemy,  so  that 
they  could  only  be  compulsorily  employed  in  default  of  work  yield- 
ing profit  to  themselves. 
Hall,  pp.  424,  425. 

Work  even  upon  fortifications,  at  a  distance  from  the  scene  of 
hostilities,  would  not  seem  to  be  prohibited  by  this  article. 

Under  "pubhc  bodies"   {administrations  puhliques)  would  be  in- 
cluded, e.  g.,  municipalities,  companies,  &c. 

It  is  not  customary  in  the  British  Army  to  charge  the  cost  of  main- 
tenance of  prisoners  of  war  against  their  earnings,  but  reciprocity  of 
treatment  is. expected  from  the  other  belUgerent. 
Holland,  p.  22. 
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Military  work. 

"Work  is  an  element  of  health  and  morality,"  and  prisoners  of 
war  may  be  compelled  to  work  by  the  capturing  belligerent.  The  ex- 
emption of  officers  is  an  amendment  proposed  by  the  Spanish  dele- 
gate and  adopted  by  the  Conference  at  the  Hague  in  1907.  It  repre- 
sents Japanese  practice  in  the  war  with  Russia;  the  Russian  officers 
were  not  forced  to  work,  as  the  prisoners  of  lower  rank  were.  The 
work  must  be  suitable  to  the  prisoners'  rank  and  abilities  and  must 
ha-ve  nothing  to  do  with  the  military  operation  (*  *  *  *  n'auront 
aucun  rapport  avec  les  operations  de  la  guerre).  The  provision  as 
to  this  last  point  is  somewhat  vague.  The  Brussels  project  forbade 
work  having  "an,  immediate  connection  (un  rapport  direct)  with  the 
operations  in  the  theatre  of  war,"  and  the  terms  of  the  Oxford  Man- 
ual (Article  71)  are  the  same  as  the  Brussels  terms.  Under  the  latter 
provision,  a  belligerent  would  certainly  be  entitled  to  employ  pris- 
oners on  military  works  at  a  distance  from  the  scene  of  war;  this  was 
admitted  by  the  President  and  one  delegate  pointed  out  that  such 
a  provision,  worded  as  it  was,  was  on  that  account  undesirable  and 
suggested  modifying  it.  What,  exactly,  the  Hague  Article  forbids 
is  somewhat  doubtful.  Professor  Holland  says  that  "work,  even 
upon  fortifications,  at  a  distance  from  the  scene  of  hostilities,  would 
not  seem  to  be  prohibited  by  this  paragraph,"  and  Bluntschli  held 
that  the  unwritten  law  of  war  authorised  the  employment  of  pris- 
oners in  constructing  fortifications,  "while  the  struggle  is  still  dis- 
tant." In  the  Crimean  War,  the  Russian  prisoners  were  employed 
in  bufiding  the  British  military  railway  at  Balaclava.  The  best 
modern  opmion  ig  adverse  to  permitting  any  military  work  whatever 
being  exacted  from  prisoners.  Geff'cken  states  that  "if  such  work  is 
not  an  immediate  and  direct  participation  ia  the  hostilities,  it  at 
least  amounts  to  increasing  the  military  force  of  the  capturing  State 
and  the  prisoners  ought  not  to  be  forced  to  assist  in  it."  Professor 
Pillet  would  admit  no  military  work  of  any  kind  except  perhaps  such 
mihtary  sanitary  services  as  are  connected  with  hospitals  and  ambu- 
lances and  are  therefore  more  or  less  of  a  neutral  character. 

Spaight,  pp.  281,  283;  Pillet,  p.  155;  Brussels  B.  B.,  pp.  289,  213;  Holland,    Laws 
and  Customs  of  War,  p.  11;  Bluntschli,  sec.  608,  note. 

Cost  of  maintenance. 

"In  France,"  says  the  French  Manuel  (p.  75),  "no  deduction  is 
made  for  the  benefit  of  the  State  from  the  amount  of  the  salary 
earned  by  a  prisoner  (Art.  91  and  following  of  the  Regulations  of  21st 
March,  1893)."  Against  deducting  the  cost  of  maintenance  from 
earnings  is  the  consideration  that  prisoners  are  to  be  treated  like  the 
soldiers  of  the  interning  State  and  no  such  deduction  would  be  made 
from  the  latter's  working-pay.  On  the  other  hand,  as  the  cost  of 
maiutaining  the  prisoners  usually  falls  in  the  end  upon  their  own 
Government,  and  as,  though  in  captivity,  they  are  still  the  servants 
of  that  Government,  it  is  fair  that  their  services  as  workmen,  which 
are  a  poor  substitute  for  their  services  as  soldiers,'  should  go  to  re- 
lieve the  cost  of  the  war  to  their  country  as  far  as  possible.  In 
1877-8,  the  Russian  Government  appropriated  part  of  the  earnings 
of  the  Turkish  prisoners  to  meet  the  cost  of  keepiug  them,  handing 
over  the  surplus  to  the  men. 
'      Spaight,  p.  284. 


54  LAWS   OF  LAND  WAKFAKE. 

There  are  two  slight  changes  in  this  Article  [6,  Hague  Kegulations]. 
The  first  proposed  by  the  Spanish  delegate  exempts  officers  who  are 
prisoners  of  war  from  being  compelled  to  work.  The  second  pro- 
posed by  the  Japanese  delegate  provided  ior  cases  where  the  laws 
of  states  make  no  provision  for  payment  to  prisoners  of  war,  and 
says  that  where  no  schedule  of  rates  of  payment  exists,  the  remu- 
neration shall  be  proportionate  to  the  work  done. 
Higgins,  p.  262. 

[The  labor  of  prisoners  of  war],  except  in  the  case  of  officers, 
*****  rnay  be  utilized  by  the  Government  according  to 
their  rank  and  aptitude,  but  their  tasks  must  not  be  excessive  and 
must  have  nothing  to  do  with  military  operations.  Work  done  by 
them  for  the  State  must  be  paid  for  in  accordance  with  tariffs  in 
force  for  soldiers  of  the  national  army  employed  on  similar  tasks,  or, 
in  case  there  are  no  such  tariffs  in  force,  at  rates  proportional  to  the 
work  executed.  But  prisoners  of  war  may  also  be  authorised  to 
work  for  other  branches  of  the  pubhc  service  or  for  private  persons 
under  conditions  of  employment  to  be  settled  by  the  military  author- 
ities, and  they  may  likewise  be  authorised  to  work  on  their  own  ac- 
count. All  wages  they  receive  go  towards  improving  their  position, 
and  a  balance  must  be  paid  to  them  at  the  time  of  their  release,  after 
deducting  the  cost  of  their  maintenance. 
Oppenheim,  vol.  2,  p.  168. 

Military  work. 

While  prisoners  remain  in  the  power  of  their  captbrs,  the  state  may 
employ  the  private  soldiers,  but  not  the  officers,  in  useful  work,  pro- 
vided that  it  is  not  excessive  and  has  "no  connection  with  the  oper- 
ations of  the  war."  It  may  become  a  question  whether  these  words 
prohibit  the  employment  of  prisoners  on  fortifications^  and  other 
mihtary  works  in  the  interior  of  the  enemy  country  and  at  a  distance 
from  the  scene  of  warfare.  One  side  might  argue  that  such  works 
would  not  be  made  but  for  the  war,  and  must  therefore  be  connected 
with  it.  The  other  might  reply  that  the  actual  hostilities  took  place 
at  a  distance,  and  therefore  there  could  be  no  connection  between 
the  works  and  the  operations  of  the  war.  On  the  principle  that  a  lax 
rule  well  observed  is  better  than  a  strict  rule  constantly  evaded,  the 
second  interpretation  should  be  preferred. 
Lawrence,  p.  401. 

The  first  clause  of  H  VI  is  an  advance  on  B  XXV,  which  said  that 
the  work  required  from  prisoners  should  have  no  direct  connection 
with  the  operations  on  the  theatre  of  war.  For  instance,  they  are  not 
now  to  be  used  in  constructing  fortifications  even  before  the  theater 
of  war  has  reached  them. 
Westlake,  vol.  2,  p.68. 

66.  Work,  even  upon  fortifications,  at  a  distance  from  the  scene  of 
operations,  would  not  seem  to  be  prohibited  by  this  article  [6,  Hague 
Regulations,  1907].  That  the  excess  of  money  earned  by  prisoners; 
over  that  paid  for  purchasing  comforts  and  small  luxuries,  can  be 
retained  by  the  captor  in  compensation  for  cost  of  maintenance,  in 
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case  their  Government  fails  to  provide  for  their  maintenance  in  the 
treaty  of  peace,  is  well  settled.  The  practice,  however,  is  against  such 
retention. 

U.  S.  Manual,  p.  29. 

The  State  may  employ  the  labour  of  prisoners  of  war,  other  than 
officers,  according  to  their  rank  and  capacity.  The  work  must  not 
be  excessive,  and  must  have  no  connection  with  the  operations  of 
war.  Such  work  should  be  paid  for  at  the  same  rates  as  are  author- 
ized for  similar  work  of  soldiers  of  that  State,  of  if  no  rates  are  laid 
down,  then  at  reasonable  prices. 

Prisoners  may  be  authorized  to  work  for  municipal  or  other  admin- 
istrations, for  private  persons,  or  on  their  own  account.  In  these  cir- 
cumstances the  conditions  and  rates  of  pay  must  be  settled  in  agree- 
ment with  the  mihtary  authorities. 

The  money  earned  by  prisoners  must  be  used,  if  they  desire  it,  to 
purchase  comforts  and  small  luxuries.  The  balance  can  be  retained 
but  must  be  paid  to  them  on  their  release,  unless  their  Government 
refuses  to  refund  the  cost  of  their  maintenance. 

Officers  who  are  prisoners  must  be  given  the  same  rate  of  pay  as 
officers  of  corresponding  rank  in  the  army  of  the  country  where  they 
are  detained.     The  amount  must  be  refunded  by  their  own  Govern- 
ment.    There  is  no  obhgation  to  pay  the  rank  and  file. 
Edmonds  and  Oppenheiin,  Arts.  92-95.         • 

The  utifization  of  prisoners  on  military  works,  even  at  a  place 
remote  from  the  theatre  of  war,  is  forbidden. 

It  is  admitted  that  they  may  be  employed,  even  at  the  theatre  of 
operations,  on  certain  work  of  a  special  character,  such  as  the  trans- 
portation of  wounded  and  the  burial  of  the  dead,  or  in  fitting  up  the 
camps  intended  for  them. 
Jacomet,  p.  33. 

Prisoners  of  war  can  be  put  to  moderate  work  proportionate  to 
their  position  in  life;  work  is  a  safeguard  against  excesses.  Also  on 
grotmds  of  health  this  is  desirable.  But  these  tasks  should  not  be 
prejudicial  to  health  nor  in  any  way  dishonorable  or  such  as  con- 
tribute directly  or  indirectly  to  the  military  operations  against  the 
Fatherland  of  the  captives.  Work  for  the  State  is,  according  to  the 
Hague  regulations,  to  be  paid  at  the  rates  payable  to  members  of  the 
army  of  the  State  itself. 

Should  the  work  be  done  on  account  of  other  public  authorities  or 
of  private  persons,  then  the  conditions  will  be  fixed  by  agreement  with 
the  mUitary  authorities.  The  wages  of  the  prisoners  of  war  must  be 
expended  in  the  improvement  of  their  condition,  and  anything  that 
remains  should  be  paid  over  to  them  after  deducting  the  cost  of  their 
maintenance  when  they  are  set  free.  Voluntary  work  in  order  to 
earn  extra  wages  is  to  be  allowed,  if  there  are  no  particular  reasons 
against  it. 

German  War  Book,  p.  93. 

Article  6,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  156,  Austro-Hungarian  Manual,  1913. 
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The  Government  into  whose  hands  prisoners  of  war  have 
fallen  is  charged  with  their  maintenance. 

In  the  absence  of  a  special  agreement  between  the  belliger- 
ents, prisoners  of  war  shall  be  treated  as  regards  board, 
lodging,  and  clothing  on  the  same  footing  as  the  troops  of 
the  Government  who  captured  them.' — Article  7,  Regulations. 
Hague  Convention  IV,  1907. 

Article  7  is  almost  the  same  as  the  old  Article  27  [of  the  Declara- 
tion of  Brussels],  save  that  it  regulates  the  treatment  of  prisoners  as 
to  quarters  as  well  as  to  food  and  clothing. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,  "  p.  142. 

Coutra  as  to  maintenance. 

That  the  common  men  [prisoners  of  war]  be  .  .  .  .  lodged  in  bar- 
racks as  roomly  and  good  as  are  provided  by  the  party  in  whofee 
power  they  are  for  their  own  troops;  that  the  officers  shall  also  be 
daily  furnished  by  the  party  in  whose  power  they  are  with  as  many 
rations,  and  of  the  same  articles  and  quality  as  are  allowed  by  them, 
either  in  kind  or  by  commutation,  to  officers  of  equal  rank  in  their 
own  army;  and  all  others  shall  be  daily  furnished  by  them  with  such 
ration  as  they  shall  allow  to  a  common  soldier  in  their  own  service; 
the  value  whereof  shall  be  paid  by  the  other  party  on  a  mutual  ad- 
justment of  accotmts  for  the  subsistence  ot  prisoners  at  the  close  of 
the  war;  and  the  said  accounts  shall  not  be  mingled  with  or  set  off 
against  any  others,  nor  the  balances  due  on  them  be  withheld  as  a 
satisfaction  or  reprizal  for  any  other  article  or  for  any  other  cause, 
real  or  pretended,  whatever. 

Treaty  of  Peace  and  Amity  between  the  United  States  and  Prussia,  concluded 
July  11,  1799,  Article  XXlV. 

Contra  as  to  maintenance. 

The  officers  shall  be  daily  furnished,  by  the  party  in  whose  power 
they  are,  with  as  many  rations,  and  of  the  same  articles,  as  are  allowed, 
eitlier  in  kind  or  by  commutation,  to  officers  of  equal  rank  in  its  own 
army;  and  all  others  shall  be  daily  furnished  with  such  ration  as  is 
allowed  to  a  common  soldier  in  its  own  service;  the  value  of  all  which 
supplies  shall,  at  the  close  of  the  war,  or  at  periods  to  be  agreed  upon 
between  the  respective  commanders,  be  paid  by  the  other  party,  on 
a  mutual  adjustment  of  accoimts  for  the  subsistence  of  prisoners; 
and  such  accounts  shall  not  be  mingled  with  or  set  off  against  any 
others,  nor  the  balance  due  on  them  be  withheld,  as  a  compensation 
or  reprisal  for  any  cause  whatever,  real  or  pretended. 

Treaty  of  Peace,  Friendship,  Limits  and 'Settlement  between  the  United  States 
and  Mexico,  concluded  February  8,  1848,  Article  XXII. 

1  This  article  is  substantially  identical  with  Article  7,  Regulations,  Hague  Convention  II,  1899. 
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The-  Government  into  whose  hands  prisoners  of  war  have  fallen 
charges  itself  Avith  their  maintenance. 

The  conditions  of  such  maintenance  may  be  settled  by  a  reciprocal 
agreement  between  the  belligerent  parties. 

In  the  absence  of  this  agreement,  and  as  a  general  principle,  pris- 
oners of  war  shall  be  treated  as  regards  food  and  clothing,  on  the 
same  footing  as  the  troops  of  the  Government  which  captured  them. 
Art.  27,  Declaration  of  Brussels. 

The  Government  into  whose  hands  prisoners  have  fallen  is  charged 
with  their  maintenance. 

In  the  absence  of  an  agreement  on  this  point  between  the  bellig- 
erent parties,  prisoners  are  treated,  as  regards  food  and  clothing,  on 
the  same  peace  footing  as  the  troops  of  the  Government  which  cap- 
tured them. 

Institute,  1880,  p.  39. 

Exception. 

There  is  no  positive  obligation  to   exchange  prisoners;  but  the 
nation  whose  refusal  prevents  the  exchange  ought  to  provide  for  the 
support  of  its  own  soldiers  who  are  prisoners. 
Dana's  Wheaton,  Note  166,  par.  III. 

Prisoners  are  fed  and  clothed  at  the  expense  of  the  state  which 
holds  them  in  capivity,  and  they  sometimes  also  receive  an  allowance 
ot  money. 
Hall,  p.  424. 

The  second  paragraph  [of  Article  7,  Hague  Regulations,   1907] 
here  must,  of  course,  be  read  subject  to  military  necessities. 
Holland,  p.  22. 

The  capturing  beUigerent  is  bound  to  maintain  the  prisoners  of 
war,  but  he  may  arrange  with  the  other  belligerent  that  the  latter 
shall  bear  the  final  charge  for  the  expenses  of  maintenance,  either  as 
an  item  in  the  general  war  indemnity  or  as  a  special  repayment. 
Japan  and  Russia  made  such  an  arrangement  in  1905. 
Spaight,  p.  284. 

Prisoners  are  to  be  treated,  as  regards  food,  quarters  and  cloth- 
ing, on  the  same  footing  as  the  troops  of  the  capturing  army.  It 
may  therefore  happen  that  they  fare  better  in  captivity  than  in 
their  own  country  and  still  better  than  their  comrades  who  are  still 
campaigning.  Several  of  the  delegates  at  Brussels  wished  to  pro- 
vide specifically  that  their  position  should  not  be  better  than  that 
of  troops  serving  in  the  war,  as  otherwise  a  premium  is  set  upon 
desertion  and  misbehaviour.  It  was  not,  however,  f^und  possible 
to  make  the  text  cover  such  a  point  without  sacrificing  the  require- 
ment as  to  humane  treatment.  There  is  little  doubt  that  so  far  as 
material  coinfort  goes  prisoners  of  war  are  far  better  off,  under 
modern  conditions  and  speaking  generally,  than  fighting  troops. 
Compare  the  position  of  the  Turkish  troops  who  were  interned  in 
Russia  in  1877-8  and  their  comrades  who  fought  through  the  bitter 
winter  in  the  snows  of  the  Balkans. 

Spaight,  p.  285;  Brussels  B.  B.,  pp.  168,  214. 
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But  whether  they  [prisoners  of  war]  earn  wages  or  not,  the  Gov- 
emnaent  is  bound  under  all  circumstances  to  maintain  them,  and 
provide  quarters,  food,  and  clothing  for  them  on  the  same  footing 
as  for  its  own  troops. 

Oppenheim,  vol.  2,  p.  168. 

The  government  into  whose  hands  they  [prisoners  of  war]  have 
fallen  is  bound  to  feed  and  clothe  them,  putting  them  in  these  respects 
on  a  level  with  its  own  troops. 

Lawrence,  p.  400. 

Release  for  inability  to  maintain. 

A  commander,  whose  own  men  are  on  short  rations,  cannot  be 
expected  to  feed  his  prisoners  liberally;  nor  can  a  ragged  band  of 
victors  find  warm  clothing  for  the  adversaries  they  have  taken. 
If  they  are  permanently  unable  to  'maintain  them,  they  should 
release  them  as  the  Boers  did  again  and  again  during  the  latter 
part  of  their  struggle  against  Great  Britain  in  1899-1902. 
Lawi'ence,  p.  403. 

Contra  as  to  maintenance. 

It  is  believed  that  the  wisdom  of  imposing  upon  the  captor  the 
duty  of  maintenance  may  be  doubted.  A  state  so  burdened  will, 
in  proportion  to  the  magnitude  of  its  obligation,  be  inclined  to  incur 
the  least  possible  expenditure,  and  will  seek  to  accomplish  that  end  by 
the  exaction  of  the  maximum  of  labor  and  the  issuance  of  the  cheap- 
est rations,  thereby  placing  upon  the  prisoner  the  burden  of  obtaining 
by  his  own  excessive  labor  the  plain  necessities  of  life.  The  departure 
expressed  in  the  Hague  Regulations  from  the  old  practice  which 
found  expression  in  Article  XXIV  of  the  treaty  between  the  United 
States  and  Prussia,  of  September  10,  1785,  placing  the  burden  of 
maintenance  of  both  officers  and  men  who  were  taken  prisoners  on 
the  state  to  which  they  belonged,  is  not  believed  to  have  been  a 
step  forward. 

C.  C.  Hyde,  American  Journal  of  International  Law,  vol.  10,  p.  601. 

Prisoners  of  war  shall  be  fed  upon  plain  and  wholesome  food, 
whenever  practicable,  and  treated  with  humanity. 

They  may  be  required  to  work  for  the  benefit  of  the  captor's 
government,  according  to  their  rank  and  condition. 
Lieber,  Art.  76. 

Every    captured    wounded    enemy    shall    be    medically    treated, 
according  to  the  ability  of  the  medical  staff. 
Lieber,  Art.  79. 

•  Captured  supplies  used. — Prisoners  are  only  entitled  to  what  is 
customarilj'  used  in  the  captor's  country,  but  due  allowance  should, 
if  possible,  be  made  for  differences  of  habits,  and  captured  supplies 
should  be  used  if  they  are  available. 

U.  S.  Manual,  p.  28. 
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The  Government  into  whose  hands  prisoners  of  war  have  fallen  is 
charged  with  their  maintenance.  In  default  of  special  agreement 
between  the  belligerents,  prisoners  of  war  must  be  given  the  same 
scale  and  quality  of  rations,  quarters,  and  clothing  as  the  troops  of 
the  Government  which  captured  them. 
Edmonds  and  Oppenheim,  Art.  88. 

Contra  as  to  maintenance. 

The  expenses  of  maintenance  and  pay  incurred  by  a  nation  in  con- 
nection with  prisoners  of  war  constitute  advances  which  are  repay- 
able upon  the  conclusion  of  peace. 
Jacomet,  p.  34. 

The  food  of  the  prisoners  must  be  sufficient  and  suitable  to  their 
rank,  yet  they  will  have  to  be  content  with  the  customary  food  of 
the  country;  luxuries  which  the  prisoners  wish  to  get  at  their  own 
expense  are  to  be  permitted  if  reasons  of  discipline  do  not  forbid. 
German  War  Book,  p.  95. 

Article  7,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  157,  Austro-Hungarian  Manual,  1913. 


PEISONEES  OF  WAR,  DISCIPIINE  OF— ESCAPED   PRISONERS, 
HOW    TREATED,    IF   RECAPTURED. 

Prisoners  of  war  shall  be  subject  to  the  laws,  regulations,  and 
orders  in  force  in  the  army  of  the  State  in  whose  power  they 
are.  Any  act  of  insubordination  justifies  the  adoption 
towards  them  of  such  measures  of  severity  as  may  be  con- 
sidered necessary. 

Escaped  prisoners  who  are  retaken  before  being  able  to  re- 
join their  own  army  or  before  leaving  the  territory  occu- 
pied by  the  army  which  captured  them  are  liable  to  dis- 
ciplinary punishment. 

Prisoners  who,  after  succeeding  in  escaping,  are  again  taken 
prisoners,  are  not  liable  to  any  punishment  on  account  of 
the  previous  flight.* — Article  8,  Regulations,  Hague  Convention, 
IV,  1907. 

As  has  just  been  said,  a  long  discussion  took  place  on  Article  28, 
now  Article  8,  especially  on  the  subject  of  the  escape  of  prisoners  of 
war.  Finally  it  was  agreed,  as  it  had  been  at  Brussels  in  1874,  that 
an  attempt  at  escape  should  not  go  entirely  unpunished,  but  that  it  is 
desirable  to  limit  the  degree  of  piinishinent  which  it  may  entail, 
especially  to  forestall  the  temptation  with  the  enemy  to  regard  the 
act  as  similar  to  desertion  and  therefore  punishable  with  death. 
Consequently  it  was  decided  that  'escaped  prisoners  who  are  re- 
taken before  being  able  to  rejoin  their  army  or  before  having  left 
the  territory  occupied  by  the  army  that  captured  them  are  Uable  to  * 
disciplinary  punishment.'  Nevertheless,  it  was  agreed  in  the  course 
of  the  debate  that  this  restriction  has  no  apphcation  to  cases  where 
the  escape  of  prisoners  of  war  is  accompanied  by  special  circumstances 
amountmg,  for  example,  to  a  plot,  a  rebellion,  or  a  riot.  In  such 
cases,  as  General  von  Voigts-Rhetz  remarked  at  Brussels  in  1874, 
the  prisoners  are  punishable  under  the  first  part  of  the  same  article 
which  says  that  they  are  'subject  to  the  laws,  regulations,  and 
orders  in  force  in  the  army  of  the  State  in  whose  power  they  are'; 
and  it  is  necessary  further  to  supplement  this  provision  with  the  one 
which  has  been  taken  from  the  old  Article  23  and  added  to  Article 
8,  laying  down,  on  the  subject  of  prisoners,  that  'any  act  of  insub- 
ordination justifies  the  adoption  towards  them  of  such  measures  of 
severity  as  may  be  necessary.' 

Article  28  of  the  Brussels  project  provided  particularly  that  arms 
may  he  used,  after  summoning,  against  a  prisoner  of  war  attempting  to 
escape.  This  provision  was  struck  out  by  the  subcommission.  In 
doing  so,  the  subcommission  did  not  deny  the  right  to  fire  on  an 
escaping  prisoner  of  war  if  military  regulations  so  provide,  but  it 

1  This  article  is.  substantially  identical  with  Article  8,  Regulations,  Hague  Convention  11, 1899. 
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seemed  that  no  useful  purpose  would  be  served  in  formally  counte- 
nancing this  extreme  measure  in  the  body  of  these  articles. 

Finally  the  subcommission  retained,  with  some  hesitation,  the 
last  paragraph  of  the  article,  by  the  terms  of  which  'prisoners  who, 
after  succeeding  in  escaping,  are  again  taken  prisoners,  are  not  Uable 
to  any  punishment  for  their  previous  flight.'  The  subcommission 
was  influenced  by  the  consideration  that  when  a  prisoner  of  war 
has  regained  his  liberty  his  situation  in  fact  and  in  law  is  in  all  re- 
spects the  same  as  if  he  had  never  been  taken  prisoner.  No  actual 
penalty  should  therefore  apply  to  him  on  account  of  the  anterior 
fact. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  143. 

But  if  any  officer  shall  break  his  parole,  or  any  other  prisoner  shall 
escape  from  the  limits  of  his  cantonment  after  they  shall  have  been 
designated  to  him,  such  individual  officer  or  other  prisoner  shall  for- 
feit so  much  of  the  benefit  of  this  article  as  provides  for  his  enlarge- 
ment on  parole  or  cantonment. 

Treaty  of  Peace  and  Amitv  between  the  United  States  and  Prussia,  concluded 
July  11,  1799,  Article  XXIV. 

But  if  any  officer  shall  break  his  parole  by  leaving  the  district  so 
assigned  him,  or  any  other  prisoner  shall  escape  from  .the  limits  of 
his  cantonment,  after  they  shall  have  been  designated  to  him,  such 
individual,  officer,  or  other  prisoner,  shall  forfeit  so.  much  of  the 
benefit  of  this  article  as  provides  for  his  liberty  on  parole  or  in  can- 
tonment. 

Treaty  of  Peace,  Friendship,  Limits  and  Settlement  between  the  United  States 
and  Mexico,  concluded  Febinaary  8,  1848,  Article  XXII. 

Contra. 

And  if  any  *  *  *  common  soldier  so  escaping  from  the  limits 
assigned  him,  shall  afterward  be  found  in  arms,  previously  to  his. 
being  regularly  exchanged,  the  person  so  offending  shall  be  dealt 
with  according  to  the  established  rules  of  war. 

Treaty  of  Peace,  Friendship,  Limits  and  Settlement  between  the  United  States 
and  Mexico,  concluded  February  8,  1848,  Article  XXII. 

Prisoners  of  war  are  subject  to  the  laws  and  regulations  in  force 
in  the  army  in  whose  power  they  are. 

Arms  may  be  used,  after  summoning,  against  a  prisoner  of  war 
attemptmg  to  escape.  If  recaptured  he  is  hable  to  disciplmary  pun- 
ishment or  subject  to  a  stricter  surveillance.  _ 

If,  after  succeeding  in  escapuig,  he  is  again  taken  prisoner,  he  is 
not  liable  to  punishment  for  his  previous  acts. 
Art.  28,  Declaration  of  Brussels. 

They  [prisoners  of  war]  are  subject  to  the  laws  and  regulations  in 
force  in  the  army  of  the  enemy.     *    *    * 

Any  act  of  insubordination  justifies  the  adoption  towards  them 
of  such  measures  of  severity  as  may  be  necessary. 
Institute,  1880,  p.  38. 
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Arms  may  be  used,  after  summoning,  against  a  prisoner  attempting 
to  escape. 

If  he  is  recaptured  before  being  able  to  rejoin  his  own  army  or  to 
quit  the  territory  of  his  captor,  he  is  only  liable  to  disciplinary  pun- 
ishment, or  subject  to  a  stricter  surveillance. 

But  if,  after  succeeding  in  escaping,  he  is  again  captured,  he  is 
not  liable  to  punishment  for  his  previous  flight. 

If,  however,  the  fugitive  so  recaptured,  or  retaken  has  given  his 
parole  not  to  escape,  he  may  be  deprived  of  the  rights  of  a  prisoner 
of  war. 

Institute,  3880,  pp.  38,  39. 

Contia,  in  pait. 

Persons  escaping  from  captivity  and  retaken,  or  even  recaptured 
in  war,  are  not  held  to  merit  punishment,  for  they  only  obeyed  their 
law  of  liberty. 
Woolsey,  p.  216. 

A  belligerent  mar  however  exact  obedience  to  rules  necessary  for 
safe  custody  under  the  sanction  of  punishment,  and  he  also  has  the 
right  of  punishing  in  order  to  maintain  discipline. 
Hall,  p.  423. 

If  a  prisoner  endeavours  to  escape,  he  may  be  killed  during  his 
flight,  but  if  recaptured  he  cannot  be  punished,  except  by  confine- 
ment sufficiently  severe  to  prevent  the  chance  of  escape,  because  the 
fact  of  siirrender  as  prisoner  of  war  is  not  understood  to  imply  any 
promise  to  remain  in  captivity. 
Hall,  p.  423. 

Under  this  article  [8,  Hague  Regulations,  1907]  prisoners  may 
be  punishable,  even  by  death,  for  conspiracy  or  revolt. 

It  is  here  understood,  though  not  expressed,  that  all  necessary 
steps,  even  such  as  may  cause  death,  may  be  taken  to  prevent  escape. 
Holland,  p.  23. 

Prisoners  of  war  are  subject  to  the  laws  and  regulations  of  the 
capturing  army.  The  French  prisoners  of  1870-1  were  placed  under 
precisely  the  same  regulations  as  the  soldiers  who  guarded  them, 
except  that  they  got  no  pay  unless  they  worked.  The  discipline  of 
the  German  army  was  applied  to  them. 
Spaight,  pp.  285,  286. 

"Prisoners  of  war,"  sa}-s  the  German  Official  Manual,  "are  sub- 
ject to  the  laws  and  regulations  of  the  country  and  the  place  in 
which  they  are  confined  and  more  especially  to  the  dispositions  gov- 
erning the  national  troops  of  that  country.  They  must  be  treated 
like  the  soldiers  of  the  capturing  State,  no  better,  and  no  worse." 
And,  again — "Officers  who  are  prisoners  are  never  the  superiors  of 
the  soldiers  of  the  capturing  State  but  become  the  subordinates  of 
those  responsible  for  guarding  them."  The  Russian  military  laws 
were  applied  to  the  Turkish  prisoners  in  1877-8,  except  that  new 
dispositions  were  made  as  to  punishment  for  disciplinary  offences, 
to  take  the  place  of  the  usual  forfeitures  of  pay  orrank,  which  would 
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be  inapplicable  to  prisoners.  Article  4  of  the  Japanese  Regulations 
of  February,  1904,  subjected  the  Russian  prisoners  to  "the  disci- 
pline in  force  in  the  Imperial  army,"  and  Article  25  provided  for 
some  one  prisoner  being  told  off  to  be  responsible  for  the  discipline 
of  each  "barrack  room"  and  to  voice  the  demands  and  complaints 
of  his  fellows.  A  special  Imperial  Decree  of  February,  1905,  pro- 
vided' that  the  prisoners  should  be  tried  by  a  Council  of  War  for 
.infractions  of  law  and  order,  in  the  same  way  as  Japanese  troops, 
and  authorized  special  punishments  for  breach  of' parole,  conspiracy, 
etc. 

Though  the  Reglement  does  not  state  so  expressly,  it  is  understood 
that  a  prisoner  may  be  prevented  by  violence,  and  by  violence  which 
may  result  in  his  death,  if  no  less  vigorous  measures  will  suffice, 
from  effecting  his  escape.  The  Brussels  Project  provided  that  "arms 
may  be  used,  after  summoning,  against  a  prisoner  attempting  to 
escape,"  and  the  Protocol  records  the  views  of  the  Conference  that 
he  might  be  fired  upon  after  one  summons*.  This  provision  wbs 
suppressed  by  the  first  Hague  Conference,  not  because  it  is  improper 
to  fire  upon  an  escaping  prisoner,  but  because  it  was  deemed  inex- 
pedient to  approve  this  extreme  measure  in  the  Reglement.  As  to 
whether  a  prisoner  who  has  been  retaken  while  attempting  to  escape 
may  be  punished  therefor,  there  has  been  some  difference  of  opinion 
among  jurists.  The  American  Instructions  (Art.  77),  while  permit- 
ting the  killing  of  a  prisoner  in  flight,  prescribe  that  "neither  death 
nor  any  other  punishment  shall  be  inflicted  upon  him  simply  for 
his  attempt  to  escape,  which  the  law  of  war  does  not  consider  a  crime. 
Stricter  means  of  security. shall  be  used  after  an  unsuccessful  attempt 
to  escape."     Bluntschli's  view  is  the  same  as  Lieber's. 

Spaight,  p.  286;  Kriegsbrauch  im  Landkriege,  pp.  13  and  15;  De  Martens,  p.  479; 
Ariga,  pp.  94,  96,  101;  BrusselsB.  B.,pp.  169,  289;  Bluntschli,  sec.  609. 

But  if  it  is  no  crime  to  attempt  to  escape,  it  is  an  infraction  of  the 
disciplinary  regulations  of  the  capturing  army,  and  for  this,  as  for 
any  other  infraction,  disciplinary  punishment  may  be  inflicted:  not 
because  the  act  punished  is  malum  in  se,  but  because  it  is  malum 
proMhitum,  to, use  a  useful  legal  distinction.  The  Brussels  Code, 
adopting  this  view,  subjected  a  prisoner  retaken  in  flight  to  "dis- 
ciplinary punishment  or  a  stricter  surveillance,"  and;  the  Hague 
Reglement,  goiag  further  on  the  same  lines,  makes  him  liable  to 
"disciplinary  punishment"  and  omits  the  alternative  mentioned  in 
the  Brussels  Project.  The  point  gave  rise  to  a  lengthy  discussion  at 
the  Hague.  "Finally,"  says  the  Report,  "it  was  agreed,  as  it  had 
been  in  1874  at  Brussels,  that  an  attempt  to  escape  should  not  go  en- 
tirely unpunished,  but  that  it  is  desirable  to  limit  the  degree  of  punish- 
ment which  it  may  entail — especially,  to  prevent  its  being  assimilated 
to  desertion  in  face  of  the  enemy  and,  as  such,  punished  with  death. 
*  *  *  At  the  same  time,  it  was  agreed  in  the  course  of  the  discus- 
sion that  this  restriction  does  not  apply  to  cases  in  which  the  escape 
is  accompanied  by  special  circumstances  amounting,  e.  g.,  to  a  con- 
sphacy,  rebelhon  or  mutiny.  In  such  cases,  as  General  Voigts-Rhetz 
observed  at  Brussels  m  1874,  the  prisoners  are  punishable  under  the 
first  part  of  the  same  Article,  which  says  that  they  are  'subject  to 
the  laws,  regulations  and  orders  in  force  in  the  army  of  the  State  m 
whose  power  they  are',  and  this  provision  is  supplemented  by  that 
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of  the  same  Article  VIII  which  lays  down  that  "any  act  of  insub- 
ordination justifies  the  adoption  towards  them  of  such  measures  of 
severity  as  may  be  necessary'."  War  law,  therefore,  while  allowing 
the  killing  of  a  prisoner  to  prevent  his  escaping,  does  not  allow  it  as 
a  punishment  except  where  there  has  been  a  conspiracy  or  plot.  Any- 
thing in  the  nature  of  concerted  rebellion  maybe  severely  punished — 
even  with  death;  but  as  regards  ordinary  attempts  to  escape  on  the 
part  of  prisoners  who  have  not  given  their  parole,  these,  as  the  German 
Manual  points  out,  -"must  be  considered  as  manifestations  of  a  natural 
desire  from  freedom,  not  as  crimes.  They  must  therefore  be  repressed 
by  a  restriction  of  the  hberty  allowed  and  by  a  stricter  detention,  but 
not  punished  by  death,  which  could  only  be  inflicted  in  the  case  of 
formal  plots,  by  reason  of  their  dangerous  character."  Articles  7  and  8 
of  the  Japanese  Regulations  of  February,  1904,  made  prisoners  re- 
captured while  escaping  hable  to  the  summary  punishments  in  force 
in  the  Japanese  army,  but  especially  exempted  them  from  any  "con- 
demnation for  a  crime,  or  delinquency  by  reason  of  their  attempt  to 
escape." 

Spaight,  p.  287;  Kriegbrauch  im  Landkriege,  p.  14;  Ariga,  pp.  94,  101. 

If  success  crowns  an  attempt  to  escape,  it  has  the  same  "white- 
washing" effect  as  it  has  in  the  case  of  the  spy  or  the  revolutionary; 
it  purges  the  offence  and  no  penalty  can  be  inflicted  if  the  prisoner 
again  falls  into  the  hands  of  the  enemy. 
Spaight,  p.  289. 

AU  prisoners  are  subject  to  the  laws,  regulations,  and  orders  in  force 
in  the  army  of  the  belligerent  that  keeps  them  in  captivity.  Any  act 
of  insubordination  on  the  part  of  prisoners  may  be  punished  in 
accordance  with  these  laws,  but  apart  from  these  laws,  all  kinds  of 
severe  measures  are  admissible  to  prevent  a  repetition  of  such  acts. 
Escaped  prisoners,  who,  after  having  rejoined  their  national  army, 
are  again  taken  prisoners,  are  not  hable  to  any  punishment  for  their 
fhght.  But  if  they  are  recaptured  before  they  succeed  in  rejoining 
their  army,  or  before  they  have  quitted  the  territory  occupied  by  the 
capturing  forces,  they  are  liable  to  disciplinary  punishment. 
Oppenheim,  vol.  2,  p.  170. 

Disciplinarymeasures  may,  of  course,  be  taken  to  put  down  insubor- 
dination, and  prevent  escape.  Prisoners  caught  in  an  attempt  to  get 
away  may  in  tne  last  resort  be  cut  down  or  shot,  and,  if  recaptured, 
they  may  be  punished.  But  if  they  succeed  and  are  able  to  rejoin 
their  own  army  or  leave  the  territory  occupied  by  the  army  that 
captured  them,  no  severity  of  any  kind  may  be  inflicted  on  them  be- 
cause of  their  escape,  should  they  be  recaptured. 
Lawrence,  p.  400. 

The  disciplinary  punishment  mentioned  [in  paragraph  3,  Article 
VIII,  Hague  Eegulations]  is  not  understood  to  include  death,  but 
plots,  rebelUon  or  riot  would  bring  a  prisoner  under  the  former  part 
of  the  article,  and  the  penalty  of  death  might  be  incurred  for  them. 
Weetlake,  vol.  2,  p.  68. 
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A  prisoner  of  war  remains  answerable  for  his  crimes  committed 
against  the  captor's  army  or  people,  committed  before  he  was  captured, 
and  for  which  he  has  not  been  punished  hj  his  own  authorities. 

All  prisoners  of  war  are  liable  to  the  infliction  of  retaliatory  meas- 
ures. 

Lieber,  art.  59. 

_  A  prisoner  of  war  who  escapes  may  be  shot  or  otherwise  kiUed  in 
his  flight;  but  neither  death  nor  any  other  punishment  shall  be  in- 
flicted upon  him  simply  for  his  attempt  to  escape,  which  the  law  of 
war  does  not  consider  a  crime.  Stricter  means  of  security  shall  be 
used  after  an  imsuccessful  attempt  at  escape. 

If,  however,  a  conspiracy  is  discovered,  the  purpose  of  which  is  a 
united  or  general  escape,  the  conspirators  may  be  rigorously  pun- 
ished, even  with  death ;  and  capital  punishment  may  also  be  inflicted 
upon  prisoners  of  war  discovered  to  nave  plotted  rebellion  against  the 
authorities  of  the  captors,  whether  in  union  with  fellow  prisoners  or 
other  persons. 
Lieber,  art.  77. 

If  prisoners  of  war,  having  given  no  pledge  nor  made  any  promise 
on  their  honor,  forcibly  or  otherwise  escape,  and  are  captured  again  in 
battle  after  having  rejoined  their  own  army,  they  shall  not  be  pun- 
ished for  their  escape,  but  shall  be  treated  as  simple  prisoners  of  war, 
although  they  will  be  subjected  to  stricter  confinement. 
Tjeber,  art.  78. 

Prisoners  of  war  are  subject  to  the  laws,  regulations,  and  ordi- 
nances in  force  in  the  army  which  has  captured  them;  and,  in  case  of 
insubordination  severe  measures  may  be  applied  to  them. 
Art.  30,  Russian  Instructions,  1904. 

A  prisoner  who  has  succeeded  in  escaping  should  not  be  punished  in 
case  he  is  made  prisoner  a  second  time;  but  the  surveillance  shall  be 
made  niore  rigorous.  Escaped  prisoners,  who  are  recaptured  before 
having  rejoined  their  army,  are  merely  Uable  to  disciplinary  punish- 
ment for  having  escaped. 

Arts.  33  and  34,  Russian  Instructions,  1904. 

Execution  of. — Prisoners  of  war  may  be  fired  upon  and  may  be  shot 
down  while  attempting  to  escape,  or  if  they  resist  their  guard,  or 
attempt  to  assist  their  own  army  in  any  way.  They  may  be  exe- 
cuted by  sentence  of  a  proper  court  for  any  offense  punishable  with 
death  under  the  laws  of  the  captor,  after  due  trial  and  conviction. 
It  may  well  be  doubted  whether  such  extreme  necessity  can  ever 
arise  that  will  compel  or  warrant  a  commander  to  kiU  his  prisoners  on 
the  ground  of  self-preservation. 
U.  S.  Manual,  p.  29. 

Trial  and  punishment. — For  all  crimes  and  misdemeanors,  including 
conspiracy,  mutiny,  revolt,  or  insubordination,  prisoners  of  war  are 
subject  to  trial  and  punishment  in  the  same  way  as  soldiers  of  the 
army  which  captured  them. 
U.  S.  Manual,  p.  29. 
95257—19 5 
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'Conspiracy. — If  a  conspiracy  is  discovered,  the  p'ur'p'oSe  of  whica  is 
a  united  or  general  escape,  tiie  conspirators  may  be  iigorotisly  pi^- 
ished,  even  with  death;  aiid  capital  punishment  may  also  be  inflicteil 
upon  prisoners  of  war  who  are  found  to  have  plotted  rebellion  against 
the  authority  of  the  captors,  whether  in  union  with  fellow  pri&One'rs 
or  other  persons. 
U.  S.  Manual,  p.  30. 

Crimes  committed  iefore  capture.- — ^A  prisoner  of  war  remains 
answ:erable  for  his  crimes  committed  against  the  captor's  army  oV 

Eeople,  cominitted  before  he  was  captured,  and  for  which  he  has  Vib't 
een  punished  by  his  own  army. 
U.  S.  Manual,  p.  30. 

Escaped  prisoners  whq  are  retaken  before  beiiig  able  to  rejoin  their 
own  army,  or  before  leaving  the  territory  occupied  by  the  arinjf 
which  captured  theni,  are  liable  to  disciplinary  punishment. 

The  words  "disciplinary  punishment"  are  intended  to  excludB 
a  sentence  of  death.  For  conspiracy,  mutiny,  revolt,  or  insubordi- 
nation, prisoners  of  war  are,  however,  liable,  as  will  be  seen  below, 
to  the  same  punishment  as  persons  subject  to  military  law  in  'the 
army  which  captured  them. 

Punishment  for  attempted  escape  usually  consists  in  cu'rtaihn'eii't 
of  the  measure  of  liberty  usually  allowed  to  prisoners.  Or  even  ,6'f 
detention.  If  escapes  are  of  frequent  occurrence  it  is  permitted  to 
anticipate  further  attempts  by  increasing  the  measures  of  secuHty. 

Persons  who  after  a  successful  escape  are  again  taken  prisoners 
of  war,  are  not  liable  to  any  punishment  on  account  of  their  previous 
escape. 

Edmonds  and  Oppenheim,  Arts.  75-78. 

They  are,  however,  subject  to  the  laws,  regulations,  and  orders 
in  force  in  the  army  of  the  State  in  whose  power  they  are.  In  the 
cape  of  crimes  and  misdemeanors  they  may  be  tried  in  the  same  way 
as  a  soldier  of  that  army  would  be.  Any  act  of  insubordination 
justifies  the  adoption  towards  theni  of  such  measures  of  severi'ty 
as  may  be  considered  necessary.  Such  an  act  may  vary  from  simple 
absence  at  roll  call  to  an  attempt  at  escape.  Collective  punishment 
for  the  offences  of  individual  prisoners  is  not  forbidden. 
jEdmonds  and  Oppenheim,  Art.  85. 

Prisoners  of  war  should  be  notified  of  the  military  laws  and  regju- 
lations  to  which  they  are  henceforth  to  be  subject. 

This  notification  may  be  validly  given  in  the  form  of  instruc- 
tions printed  in  the  language  of  the  prisoners  and  distributed  "to 
each  of  them. 

All  crimes  or  misdemeanors  committed  by  prisoners  of  war  during 
their  captivity  fall  under  the  jurisdiction  of  the  mihtaJry  tribunals  of 
the  capturing  nation. 
Jacomet,  p.  34. 

Escape  is  a  very  natural  act  which  is  not  contrary  either  t6  military 
honor  or  to  the  laws  of  morality.  A  prisoner  who  has  escaped  antd 
has  been  recaptured  under  the  circumstances  set  forth  above  shall 
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merely  ,be  subjected  to  a  more  rigorous  sHrveiilance.    H'e  takj  be 
confined  in  a  fortress. 
Jacomet,  p.  35. 

,    Prisoners  of  war  are  subject  to  tbe  laws  ot  tbe  StWe  which  has  cap- 
tured them. 

German  War  Boot,  p.  92. 

Attenipts  at  escape  on  the  part  of  individuals  whd  have  not  pledged 
their  word  of  honor  might  be  regarded  as  the  expression  of  a  natural 
impulse  for  liberty,  and  not  as  a  crime.  TheV  are  therefore  to  be 
punished  by  restriction  of  the  privileges  granted  a!hd  a  sharper  super- 
vision but  not  with  death.  But  the  latter  punisbnient  will  'follow 
of  course  in  the  case  of  plots  to  escape,  if  only  because  of  the  danger 
of  them. 

German  War  Book,  p.  94. 

Prisoners  of  war  are  subject  to  the  laws  of  the  country  in  which 
they  find  themselves,  particularly  the  rules  in  force  in  the  army  of  the 
local  State;  they  are  to  be  treated  like  one's  own  soldiers,  neither 
worse  nor  better. 

German  War  Book,  p.  97. 

Article  8,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  158,  Austro-Hungarian  Manual,  1913. 

"On  the  announcement  of  the  ratification  of  the  treaty  of  Ghent 
there  was  naturally  some  disorder  among  the  American  prisoners 
of  war  confined  at  Dartmoor,  near  Plymouth,  who  were  not  as  yet 
released.  On  April  6,  1815,  there  was  some  slight  disturbance,  and 
indications  of  an'  attempt,  at  least  of  one  or  two,  to  break  loose. 
The  captain  on  guard  directed  the  alarm  bell  to  be  .sounded,  which 
caused  a  rush  of  prisoners,  most  of  whom  had  no  part  whatever  in  the 
disorder,  to  the  place  of  alarm.  He  then  ordered  the  prisoners  to 
their  yards,  and  directed  a  squad  of  soldiers  to  charge  them.  The 
crowd  of  prisoners  was  great;  they  would  not,  and  indeed,  in  the 
crush  of  the  narrow  passage  in  which  they  were,  could  not,  imme- 
diately retreat;  and  it  was  said  by  some  of  the  witnesses  that  stones 
were  thrown  from  among  them  at  the  soldiers,  though  this  last  fact 
was  negatived  by  a  great  preponderance  of  testimony.  An  order  to 
fire  was  given,  though  by  whom  it  was  not  clearly  shown,  and  this 
firing,  on  a  perfectly  defenseless  crowd,  was  continued  until  seven 
persons  were  killed,  thirty  dangerously  and  thirty  slightly  wounded. 
A  commission  consisting  of  Mr.  F.  S.  Larpent,  representing  the  Brit- 
ish Government,  and  Mr.  Charles  King,  deputed  by  the  American 
mission  in  London,  having  visited  the  scene  of  action  and  examined 
into  the  facts,  reported  that  'this  firing  (at  the  outset)  was  justifiable 
in  a  military  point  of  view,'  but  that  'it  is  very  difficult  to  find  any 
justification  for  the  further  renewal  and  continuance  of  the  firing,' 
which  is  attributed  to  'the  state  of  individual  irritation  and  exas- 
peration on  the  part  of  the  soldiers  who  followed  the  prisoners  into 
their  yards.'  Lord  Castlereagh,  on  receiving  this  report,  expressed, 
on  May  22,  1815,  the  'disapprobation'  of  the  Prince  Regent  at  the 
conduct  of  the  troops,  and  his  desire  'to  make  a  compensation  to  the 
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widows  and  families  of  the  sufferers.'  Mr.  Monroe,  Secretary  of 
State,  on  being  informed  of  this  action,  sent,  on  December  11,  1815, 
to  Mr.  Baker,  British  charg6  d'afiFaires  at  Washington,  a  note  in 
which  he  said:  'It  is  painful  to  touch  on  this  unfortunate  event, 
from  the  deep  distress  it  has  caused  to  the  whole  Amfirican  people. 
This  repugnance  is  increased  by  the  consideration  that  our  Govern- 
ments, though  penetrated  with  regret,  do  not  agree  in  sentiment  re- 
specting the  conduct  of  the  parties  engaged  in  it.  Whilst  the  Presi- 
djent  dechnes  accepting  the  provision  contemplated  by  His  Royal 
Highness  the  Prince  Regent,  ne  nevertheless  does  full  justice  to  the 
motives  which  dictated  it.' " 

Wharton,  Int.  Law  Digest  Sec.  348c,  III,  331,  citing  4  Am.  State  Papers,  For. 
Eel.,  p.  2  et  seq,  quoted  in  Moore's  Digest,  vol.  7,  p.  219. 


PRISONERS   OF   WAR,  INFORMATION    THEY   ARE    BOUND   TO 

GIVE. 

Every  prisoner  of  war  is  bound  to  give,  if  he  is  questioned  on 
the  subject,  his  true  name  and  rank,  and  if  he  infringes 
this  rule,  he  is  liable  to  have  the  advantages  given  to  pris- 
oners of  his  class  curtailed.' — Article  9,  Regulations,  Hague  Con- 
vention IV,  1907. 

Article  9  repeats  literally  Article  29  [of  the  Declaration  of  Brussels] 

on  the  declaration  of  name  and  rank. 

Report  to  Hague  Conference,  1899,  from  the  Second  Oonunission,  "Reports  to 
the  Hague  Conferences,"  p.  142. 

Every  prisoner  is  bound  to  give,  if  questioned  on  the  subject,  his 
true  name  and  rank.     Should  he  fail  to  do  so,  he  may  be  deprived 
of  all,  or  a  part,  of  the  advantages  accorded  to  prisoners  of  his  class. 
Institute,  1880,  p.  38. 

Questions  and  answeis  on  other  subjects. 

A  prisoner  is  bound  to  declare  his  proper  name  and  rank.  No 
mention  is  made  of  disciplinary  punishment  being  inflicted  if  he 
declines  to  do  so,  and  presumably  the  effect  of  Article  IX  is  to  put 
officers  and  non-commissioned  officers  who  refuse  to  state  their 
names  and  rank  on  the  same  footing  as  privates.  Prisoners  cannot, 
however,  forfeit  any  of  the  privileges  of  their  rank  for  refusing  to 
give  information  on  other  subjects;  still  less  may  they  be  tortured  in 
order  to  extract  information  from  them,  as  was  once  the  practice. 
Prisoners  often  constitute  a  valuable  source  of  information  of  which 
an  enemy  would  be  quixotic  to  fail  to  take  advantage.  There  is 
nothing  to  forbid  his  rewarding  an  obligingly  garrulous  prisoner, 
but  he  must  not  penalise  one  who  refuses  to  state  anything  more 
than  what  this  Article  requires.  "This  Article,"  says  Professor 
Ariga,  "  determines  the  subjects  on  which  prisoners  must  reply  and 
the  punishment  to  be  infficted  if  they  disobey,  but  ,it  does  not  imply 
that  these  are  the  only  subjects  on  which  the  enemy  may  question 
them.  The  army  which  has  captured  a  prisoner  may  quite  prop- 
erly employ  all  means,  provided  they  are  humane,  to  obtain  from 
him  as  much  information  as  possible  regarding  the  enemy's  move- 
ments. That  is  what  we  did,  as  may  be  seen  from  the  voluminous 
depositions  of  prisoners  preserved  in  the  archives  of  each  army  corps 
operating  in  Manchm-ia.  We  do  not  think  that  it  will  ever  be  possi- 
ble to  limit  the  liberty  of  action  of  an  army  in  the  field,  by  limiting 
the  right  to  question  prisoners  of  war." 
Spaight,  p.  289;  Ariga,  pp.  105,  106. 

1  Tbis  article  is  substantially  identical  with  Article  9,  Regulations,  Hague  Convention  II,  1899. 
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Every  prisoner  who,  if  questioned,  does  not  declare  his  true  name 
and  rank  is  liable  to  a  curtailment  of  the  advantages  accorded  to 
prisoners  of  his  class. 
Oppenheim,  vol.  2,  p.  169. 

^  A  prisoner  of  war  is  in  honor  bound  truly  to  state  to  the  captor 
his  ra,n,k;  and  he  is  not  to  assume  a  \owex  raiik  than  belong^  tp  him, 
in  order  to  cause  a  more  advantageous  excliange,  nor  a  higher  rank, 
for  the  purpose  of  obtaining  better^  treatment. 

Offenses  to  the  contrary  have  been  justly  punished  by  the  coni- 
manders  of  released  prisoners,  and  may  be  good  cause  for  refusing 
to  release  such  prisoners. 
Lieber,  Ait.  107i 

Information  concerning  their  own  army. 

Honorable  men,  when  captured,  will  abstain  from  giving  to  the 
enemy  information  concerning  their  own  army,  and  the  modern  law 
of  war  permits  no  longer  the  use  of  any  violence  against  prisoners 
in  order  to  extort  the  desired  information  or  to  punish  them  for 
having  given  false  information. 
Lieber,  Art.  8p. 

Every  prisoner  is  bound  to  declare  his  true  name  and  rank;  in 
case  of  violation  of  this  rule  he  must  submit  to  a  restriction  of  the 
privileges  reserved  for  prisoners  of  his  class. 
Art.  29,  Russian  Instructions,  1904. 

Questions  and  answers  on  other  subjects. 

Although  a  prisoner  of  war  is  bound,  under  the  penalties  named, 
to  state  truthfully  his  name  and  rank,  y;et  he  is  not  bound  to  reply 
to  other  questions.  The  captor  is  entitled  to  take  advantage  of 
every  means,  humane  and  not  coercive,  in  order  to  obtain  all  infor- 
mation possible  from  a  prisoner  with  regard  to  the  numbers,  move- 
ments, and  location  of  the  enemy,  but  tne  prisoner  can  not  be  pun- 
ished for  giving  false  information  about  his  own  army. 
U.  S.  Manual,  p.  27. 

Every  prisoner  is  bound  to  give,  if  questioned  on  the  subject,  his 
true  name  and  rank.     In  case  he  refuses  to  do  so,  he  is  liable  to  have 
the  privileges  curtailed  which  are  due  to  prisoners  of  his  class. 
Edmonds  and  Oppenheim,  Art.  67. 

Article  9,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  159,  Austro-Hungarian  Manual,  1913. 


PRISONEES  OF  WAE,  CONDITIONS  ON  WHICH  PAEOIED— 
OBIIGAHONS  OF  Ti^CEIE  GOVEENMENT  TOWAEDS  PAEOIED 
PEISONEES. 

Prisoners  of  war  may  be  set  at  liberty  on  parole  if  the  laws  of 
their  country  allow,  aj3,d,  in  such  cases,  they  are  boiind,  on 
their  personal  honour,  scrupulously  to  fulfil,  both  towards 
their  own  Government  and  the  Government  by  whom  they 
were  made  prisoners,  the  engagements  they  have  con- 
tracted. 

In  such  cases  their  own  Government  is  bound  neither  to 
require  of  nor  accept  from  them  any  service  incompatible 
with  the  parole  given.' — Article  10,  Regulations,  Hague  Con- 
vention IV,  1907. 

Articles  10,  11,  and  12  concerning  liberation  on  parole  are,  except 
as  to  a  few  details  of  wording,  the  same  as  Articles  31,  32,  and  33  of 
the  Declaration  of  Brussels. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences, "  p.  143. 

Prisoners  of  war  may  be  set  at  liberty  on  parole  if  the  laws  of  their 
country  allow  it,  and,  in  such  cases,  they  are  bound,  on  their  personal 
honor,  scrupulously  to  fulfil,  both  towards  their  own  Government 
and  the  Government  by  which  they  were  made  prisoners,  the  engage- 
ments they  have  contracted. 

In  such  cases  their  own  Government  ought  neither  to  require  of 
nor  accept  from  them  any  service  incompatible  with  the  parole  given. 
Art.  31,  Declaration  of  Bnissels. 

Prisoners  may  be  set  at  liberty  on  parole,  if  the  laws  of  their  coun- 
try do  not  forbid  it. 

In  this  case  they  are  bound,  on  their  personal  honor,  scrupulously 
to  fulfil  the  engagements  which  they  nave  freely  contracted,  and 
which  should  be  clearly  specified.  On  its  part,  their  own  govern- 
ment should  not  demand  or  accept  from  them  any  service  incompati- 
ble with  the  parole  given. 
Institute,  1880,  p.  40. 

Conditions  that  may  be  imposed. 

Sometimes,  prisoners  of  war  are  permitted  to  resume  their  liberty, 
upon  the  condition  that  they  will  not  again  take  up  arms  against 
their  captors,  either  for  a  liniited  time,  or  during  the  continuance  of 
the  war,  or  until  duly  exchanged.  Officers  are  very  frequently  re- 
leased upon  their  parole,  subject  to  the  same  conditions.  Such 
agreements  made  by  officers  for  themselves,  or  by  a  commander  for 
his  troops,  are  valid,  and  cannot  be  annulled  by  the  state  to  which 
they  belong.     Agreements  of  this  kind  come  within  the  necessarj' 

1  This  article  is  substantially  identical  with  Article  10,  Regulations,  Hague  Convention  II,  1899. 
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limits  of  the  implied  powers  of  the  commander,  and  are  obligatory 
upon  the  state.-  *  *  *  it  will  be  shown  hereafter  that  there  are 
certain  limits  to  the  conditions  which  the  captor  may  impose  on  the 
release  of  prisoners  of  war,  and  to  the  stipulations  which  an  officer  is 
authorized  to  enter  into,  either  for  himself  or  for  his  troops.  The 
captor  may  impose  the  condition  that  the  prisoners  shall  not  take 
up  arms  against  him,  either  for  a  limited  period  or  during  the  war; 
but  he  cannot  require  them  to  renounce  forever  the  right  to  bear 
arms  against  him;  nor  can  they,  on  their  part,  enter  into  any  engage- 
ments inconsistent  with  their  character  and  duties  as  citizens  and 
subjects.  Such  engagements  made  by  them  would  not  be  binding 
upon  their  sovereign  or  state.  The  reason  of  this  limitation  is  obvi- 
ous :  the  captor  has  the  absolute  right  to  keep  his  prisoners  in  con- 
finement till  the  termination  of  the  war;  but  on  the  conclusion  of 
peace  he  would  no  longer  have  any  reasons  for  detaining  them.  They, 
therefore,  have  the  right  to  stipulate  for  their  conduct  during  that 

Eeriod,  but  not  beyond  the  time  when  they  would  have  been  released 
ad  no  agreement  been  entered  into.  Nor  can  the  captor  generally 
impose  conditions  which  extend  beyond  the  period  when  the  prison- 
ers would  necessarily  be  entitled  to  their  liberty.  Beyond  this,  their 
services  are  due  to,  and  at  the  disposition  of,  the  state  to  which  they 
owe  allegiance,  and  they  have  no  right  to  limit  them  by  contracts 
with  a  foreign  power. 
Halleck,  p.  433. 

Sometimes  prisoners  of  war  are  permitted,  by  capitulation,  to 
return  to  their  own  country,  upon  condition  not  to  serve  again  dxiring 
the  war,  or  until  duly  exchanged;  and  officers  are  fi^equenfly  released 
upon  their  parole,  subject  to  the  same  condition.  Good  faith  and 
humanity  ought  to  preside  over  the  execution  of  these  compacts, 
which  are  designed  to  mitigate  the  evils  of  war,  without  defeating  its 
legitimate  purposes.  By  me  modern  usage  of  nations,  commissaries 
are  permitted  to  reside  in  the  respective  belligerent  countries,  to 
negotiate  and  carry  into  effect  the  arrangements  necessary  for  this 
object.  Breach  of  good  faith  in  these  transactions  can  be  punished 
only  by  withholding  from  the  party  guilty  of  such  violation  the 
advantages  stipulated  by  the  cartel;  or,  in  cases  which  may  be 
supposed  to  warrant  such  a  resort,  by  reprisals  or  vindictive  retalia- 
tion. 

Dana's  WTieaton,  p.  430. 

Officers  and  others,  whose  word  can  be  relied  on,  are  often  set  free, 
on  their  parole  not  to  serve  during  the  war  or  until  ransomed. 
Woolsey,  p.  216. 

Exchange  of  prisoners. 

Prisoners  are  generally  exchanged  within  the  same  rank  man  for 
man,  and  a  sum  of  money  or  other  equivalent  is  paid  for  an  excess 
of  them  on  one  side. 
Woolsey,  p.  255. 

Prisoners  are  often  released  from  confinement  or  are  dismissed  to 
their  own  coimtry  on  pledging  their  parole,  or  word  of  honour,  to 
observe  conditions  which  render  them  innocuous  to  their  enemy. 
They  are  allowed  to  live  freely  within  a  specified  district  on  under- 
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taking  not  to  pass  the  assigned  bounds,  or  they  return  home  on 
giving  their  word  not  to  serve  against  the  captor  for  a  stated  time 
or  during  the  continuance  of  the  war. 
Hall,  p.  425. 

So  also  non-commissioned  officers  and  privates,  who  are  not  sup- 
posed to  be  able  to  judge  of  the  manner  in  which  their  acceptance 
of  freedom  upon  parole  may  touch  the  interests  of  their  country, 
are  not  allowed  to  pledge  themselves,  except  through  an  ofl&cer, 
and  even  officers,  so  long  as  a  superior  is  withia  reach,  can  only 
give  their  word  with  Ms  permission.  Finally,  the  government  of 
the  state  to  which  the  prisoners  belong  may  refuse  to  confirm  the 
agreement,  when  made;  and  if  this  is  done  they  are  bound  to  return 
to  captivity,  and  their  government  is  equally  bound  to  permit,  or 
if  necessary  to  enable,  them  to  do  so. 

The  terms  upon  which  prisoners  may  be  paroled  are  naturally 
defined  by  the  character  of  the  rights  which  their  captor  possesses 
over  them.  By  keeping  them  in  confinement  he  may  prevent  them 
from  rendering  service  to  their  state  until  after  the  conclusion  of 
peace.  He  may  therefore  in  strictness  require  them  to  abstain  not 
only  from  acts  connected  with  the  war,  but  also  from  engaging  in 
any  public  employment.  Generally  however,  a  belligerent  contents 
himself  with  a  pledge  that  his  prisoner,  unless  exchanged,  will  not 
serve  during  the  existing  war  against  the  captor  or  his  dlies  engaged 
in  the  same  war.  This  pledge  is  understood  to  refer  only  to  active 
service  in  the  field,  and  does  not  therefore  debar  prisoners  from 
performing  miUtary  duties  of  any  kind  at  places  not  within  the 
seat  of  actual  hostilities,  notwithstanding  that  the  services  thus 
rendered  may  have  a  direct  effect  in  increasing  the  power  of  the 
country  for  resistance  or  aggression.  Thus  paroled  prisoners  may 
raise  and  drill  recrmts,  they  may  fortify  places  not  yet  within  the 
scope  of  mfiitary  operations,  and  they  may  be  employed  in  the 
administrative  departments  of  the  army  away  from  the  seat  of  war. 
As  the  right  of  a  belligerent  over  his  prisoners  is  limited  to  the  bare 
power  of  keeping  them  in  safe  custody  for  the  duration  of  the  war, 
he  cannot  in  paroling  them  make  stipulations  which  are  inconsistent 
with  their  duties  as  subjects,  or  which  shall  continue  to  operate  after 
the  conclusion  of  peace.  Thus  if  prisoners  are  liberated  on  con- 
dition of  not  serving  during  a  specified  period,  before  the  end  of  which 
peace  is  concluded  and  hostihties  again  break  out,  they  enter  upon 
the  fresh  war  discharged  from  obligation  to  the  enemy. 
Hall,  p.  425. 

It  was  formerly  the  practice  for  the  state  to  leave  to  each  prisoner, 
at  least  during  the  war,  the  care  of  redeeming  himself,  and  the  captor 
had  a  lawful  right  to  demand  a  ransom  for  the  release  of  his  prisoners. 
The  present  usage  of  civilized  nations  is,  however,  to  exchange 
prisoners  of  war  or  to  release  them  on  their  parole  or  word  of  honor 
not  to  serve  against  the  captor  again  for  a  definite  period,  during  the 
war,  or  till  properly  exchanged.  An  agreement  between  belligerents 
for  the  exchange  (and  formerly  for  the  ransom)  of  prisoners  of  war 
is  called  a  cartel,  and  a  vessel  commissioned  for  the  exchange  of 
prisoners  of  war  or  to  carry  proposals  from  one  belligerent  to  the  other 
under  a  flag  of  truce  is  sometimes  called  a  cartel  smp. 
Moore's  Digest,  vol.  7,  p.  226. 
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In  the  Biritish  Army  only  cpmmissioped  officers  are  Etlloweid,  <jo 
give  their  parole,  for  themselves,  or  their  men.    The  psirole  _  mjist 
not  go  fm-ther  than  a  promise  hot  to  serve  during  tlie  war  "wrhich  at 
the  time  is  in  progress. 
Holland,  p.  23. 

Begulations  of  various  aimies. 

A  parole  is  a  voluntary  contract  made  between  the  captor  and  his 
prisoner,  by  which  the  latter  obtains  his  freed^om  under  certain  con- 
ditions— usually  on  condition  of  not  serving  against  his  captor 
during  the  existiag  war. 

The  army  regulations  of  some  countries  place  restrictions  on  the 
powers  of  officers  as  regards  the  giving  of  their  parole.  French 
officers  are  now  forhiddeji  (by  a  Decree  of  1S91),  to  separate  themselves 
from  their  men,  whom  they  inust  consequently  accompany  into 
captivity;  and  Russian  officers  cannot  give  their  parole  save  with  the 
sanction  of  the  Czar.  In  1905,  the  officers  of  the  Port  Arthur  gar- 
rison were  permitted  by  General  Baron  Nogi  to  telegraph  to  the  Czar 
asking  for  his  authority  to  their  returning  to  Russia  on  parole;  the 
authority  was  given  and  over  500  officers  availed  themselves  of  it. 
In  Austria,  officers  and  men  are  forbidden  to  give  their  parole.  In 
the  British  army,  only  commissioned  officers  are  allowed  to  give 
their  parole  for  themselves  and  their  men.  The  American  Instruc- 
tions also  aUpw  only  officers  to  give  their  parole,  "ap,^  they  can  give 
it  only  with  the  permission  of  their  superior,  so  long  as  a  superior 
in  rank  is  within  reach."     The  form  of  the  pa,role  varies. 

Spaight,  p.  290;  Bonfils,  sec.  1267;  Aiiga,  p.  322;  Holland,  Laws  and  Customs  of 
War,  p.  14;  American  Instructions,  art.  12(5. 

French  practice. 

The  French  Manuel  (j).  78)  states  that  the  promise  not  to  serve 
again  during  the  campaign  "extends  to  active  service  against  the 
beUigerent  and  his  allies  during  the  same  war,  but  not  to  internal 
service;  prisoners  liberated  on  such  a  parole  may  therefore  be  employed 
in  their  country  in  instructing  recruits  in  dep6ts,  in  working  on  for- 
tifications of  places  not  besieged,  in  maintaimng.  public  order,  in 
fighting  agaiast  other  enemies,  in  fuMlling  civil  functions  or  diplo- 
matic missions." 
Spaight,  p.  292. 

Generally  only  officers  or  civil  officials  of  corresponding  status  are 
released   on  parole;   but  soinetimes   in  special   circumstances,    the 
rank  and  file  are  allowed  the  privilege  as  well. 
Spaight,  p.  292. 

That  Article  states  that  "prisoners  of  war  may  be  set  at  liberty  on 
parole  iftJie  laws  of  their  country  allow"  and  in  such  circumstances — 
and  presumably  only  in  such  circumstances — the  Government  of 
the  released  prisoners  must  recognise  the  parole.  The  releasing 
belligerent  is  bound  to  satisfy  himself  that  his  prisoners  are  not  acting 
ultra  vires  in  giving  their  parole;  if  he  does  not  do  so,  he  must  be  pre- 
pared to  have  them  returned  to  him  by  their  own  Government  for 
internment  as  prisoners  of  war.  But  as  regards  the  released  prisoner 
himself,   "whatever  are  the  circumstances,  he  who  has  given  his 
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P^arole  is  bo\ind  ^o  keep  it.  He  disqualifies  himself  if  he  fails  to  do 
so,  and  is  punishable  if  he  is  daptured,  eveij  if 'his  own' Government, 
has  prevented  his  fulfilling  his  oDligatibh." 

Spaight,  p.  296;  Kriegahrauch  im  Landkriege,  pp.  17,  18. 

If  the  laws  of  his,  country  authorise  him  to  do  so,  and  if  he  ac- 
(jupsces,  any  prisojier  may  be  released  on  parole.  In  such  case  he 
is  in  honour  bound  scrupulously  to  fulfil  the  engagement  he  has  coh- 
t,i;acted,  bo,th  as  regards  his  own  Gpyernmen't  and  the  Government 
that  released  him.  And  his  own  Government  is  formally  bound 
neither  to  request,  nor  to  accept,  froin  him  any  service  incompatible 
Tyith  the  Mrole  given. 
Qppenljeim,  vol.  2,  p.  170. 

Officers  have  been  frequently  released  on  parole,  that  is    to   say, 
after  pledging  their  word  of  honor  not  to  serve  again  during  the 
existing  ^ar  agaiiist  their  captor  or  his  allies,  and  occasionally  the 
penefi,t  of  this  practice  has  been  exten(l,ed  to  the  rank  an^  file. 
Lawrence,  p.  398. 

They  may  be  set,  at  liberty  on  parole,  if  the  laws  of  their  country 
allow  them  to  pledge  their  word  in  exchange  for  freedom;  but  in  such 
a  case  their  own  gbveriiment  must  neither  require  nor  accept  from 
them  any  service  incompatible  with  the  parole  given. 
La^ence,  p.  400. 

The  usual  terms  [of  a  parole]  are  that  the  prisoner,  unless  ex:- 
changed,  will  not  serve  during  the  existing  war  against  the  captor  or. 
his  allies  engaged  in  the  same  war;  and  this  is  understood  to  refer 
only  to  active  service  in  the  field,  and  not  to  debar  the  paroled  pris- 
oners frona  performing  military  or  administrative  duties  of  any  kind 
at  places  not  within  the  seat  of  actual  hostilities.  The  parole  is  in 
any  case  terminated  by  the  conclusion  of  peace,  and  if  it  was  given 
for  a  specified  period,  during  which  peace  is  concluded  and  war  again 
breaks  out,  its  obligation  will  not  revive. 
\yestlal^e,  vol.  2,  p.  69. 

Limitation  as  to  noncommissioned  officeis  and  piivates. 

No  nonconmaissioned  ofiicer  or  private  can  give  his  parole  except 
through  an  officer.  Individual  paroles  not  given  through  an  officer 
are  not  only,  yoid,  but  subject  the  individuals  giving  them  to  the 
punishment  of  death  as  deserters.  The  only  admissible  exception 
is  where  individuals,  properly  separated  from  their  commands,  have 
suffered  long  confinement  without  the  possibility  of  being  paroled 
through  an  ofiicer. 
Lieber,  art.  127. 

Limitations  as  to  paroling. 

No  pajohng  on  the  battlefield;  no  paroHng  of  entire  bodies  of 
troops  aftqr  a  battle;  and  no  dismissal  of  large  numbers  of  prisoners, 
\5rith  a  general  declaration  that  they  are  paroled,  is  permitted,  or  of 
any  value. 

Lieber,  art.  128. 
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A  belligerent  govemment  may  declare,  by  a  general  order,  whether 
it  wiU  allow  paroling,  and  on  what  conditions  it  will  allow  it.     Such 
order  is  communicated  to  the  enemy. 
Lieber,  art.  132. 

Liberation  on  Parole  is  an  essentially  individual  act.  A  pledge 
signed  by  a  superior  for  his  subordinates  shall  not  be  valid  with  re- 
spect to  any  of  them  until  indorsed  by  them. 

The  contract  of  release  on  parole  must  be  made  in  writing,  being 
drawn  up  in  duplicate  in  a  language  understood  by  the  liberated 
prisoner. 

The  word  of  a  prisoner  can  not  be  vahdly  given  on  the  field  of 
battle,  it  being  considered  that  combatants  have  not  sufficient  free- 
dom of  mind  during  action  to  contract  such  a  pledge  validly. 
Jacomet,  p.  36. 

It  is  understood  that  the  reservation  made  above  Avith  respect  to 
the  legislation  of  one  of  the  belligerents  can  bind  only  the  citizens 
of  that  belligerent  and  not  the  Government  of  the  adversary  nation. 

A  belligerent  who  grants  liberty  on  parole  to  prisoners  of  war  need 
not  concern  himself  to  ascertain  whether  the  laws  of  the  country  to 
which  the  prisoners  belong  authorize  them  to  accept  such  liberty. 
Jacomet,  p.  36. 

Their  government  is  bound  by  these  obligations  even  if  its  laws 
and  regiuations  prohibit  freedom  on  parole,  but  it  has  the  right  to 
inflict  upon  its  nationals  who  may  have  accepted  their  freedom  on 
parole  authorized  punishments  for  violations  of  laws  in  force  or  else 
make  them  return  to  the  enemy. 

If  liberty  on  parole  is  disavowed  by  his  government  his  duty  is  to 
return  himseK  to  captivity,  but  if  the  enemy  refuse  to  receive  him 
or  to  relieve  him  of  his  parole,  the  prisoner  is  bound  to  conform  to  the 
agreements  he  has  entered  into. 
Jacomet,  p.  36. 

The  parole  should  be  in  writing  and  be  signed  by  the  prisoners. 
The  conditions  thereof  should  be  distinctly  stated,  so  as  to  fix  as 
definitely  as  possible  exactly  what  acts  the  prisoner  must  refrain 
from  doing;  that  is,  whether  he  is  bound  to  refrain  from  all  acts  against 
the  captor  or  whether  he  must  refrain  only  from  taking  part  directly 
in  rpilitary  operations  against  the  captor,  and  may  accept  office  and 
render  indirect  aid  or  assistance  to  his  own  government. 
U.  S.  Manual,  p.  30. 

Limitations  as  to  noncommissioned  of5.ceis  and  privates. 

No  noncommissioned  officer  or  private  can  give  his  parole  except 
through  an  officer.  Individual  paroles  not  given  through  an  officer 
are  not  only  void,  but  subject  the  individuals  giving  them  to  the 
punishment  of  death  as  deserters.  The  only  admissible  exception  is 
where  individuals  properly  separated  from  their  commands  have  suf- 
fered long  confinement  without  the  possibility  of  being  paroled 
through  an  officer. 
U.  S.  Manual,  p.  30. 
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Commissioned  officers. 

Commissioned  officers  can  give  their  parole  only  with  the  permis- 
sion of  a  military  superior,  as  long  as  such  superior  in  rank  is  within 
reach. 

U.  S.  Manual,  p.  31. 

Limitations  as  to  paioling. 

No  paroling  on  the  battle  field,  no  paroling  of  entire  bodies  of 
troops  after  a  battle,  and  no  dismissal  of  large  numbers  of  prisoners, 
with  a  general  declaration  that  they  are  paroled,  is  permitted  or  of 
any  value. 

U.  S.  Manual,  p.  31. 

A  belligerent  government  may  declare,  by  a  general  order,  whether 
it  will  allow  paroling,  and  on  what  conditions  it  will  allow  it.     Such 
order  is  communicated  to  the  enemy. 
U.  S.  Manual,  p.  31. 

Prisoners  of  war  may  be  set  at  liberty  on  parole,  if  the  laws  of  their 
country  allow  it.  In  such  cases  they  are  bound,  on  their  personal 
honour,  scrupulously  to  fulfil,  both  as  regards  their  own  Government 
and  the  enemy  Govermnent,  the  engagements  they  may  have  con- 
tracted, and  their  own  Government  is  boimd  neither  to  require  of  nor 
to  accept  from  them  any  service  incompatible  with  the  parole  given. 
Edmonds  and  Oppenheim,  art.  96. 

A  man  released  under  certain  conditions  has  to  fulfil  them  without 
question.     If  he  does  not  do  this,  and  again  falls  into  the  hands  of  his 
enemy,  then  he  must  expect  to  be  dealt  with  by  mihtary  law,  and 
indeed  according  to  circxmisttoces  with  the  punishment  of  death. 
German  War  Book,  p.  100. 

According  to  the  Hague  Regulations  a  Government  can  demand  no 
services  which  are  in  conflict  with  a  man's  parole. 
German  War  Book,  p.  101. 

The  question  whether  the  parole  given  by  an  officer  or  a  soldier 
is  recognized  as  binding  or  not  by  his  own  State  depends  on  whether 
the  legislation  or  even  the  mihtary  instructions  permit  or  forbid  the 
giving  of  one's  parole.  In  the  first  case  his  own  State  must  not  com- 
mana  him  to  do  services  the  performance  of  which  he  has  pledged 
himself  not  to  undertake. 
German  War  Book,  p.  101. 

Article  10,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  160,  Austro-Hungarian  Manual,  1913. 

"In  pursuance  of  the  suggestion  made  by  General  Lee,  the  Depart- 
ment asked  for  the  issuance  of  instructions  that  you  be  released  from 
imprisonment  on  the  condition  that  you  would  leave  the  Island  of 
Cuba  and  not  return  until  the  present  war  is  terminated.  Upon 
your  signing  an  agreement  to  that  effect  you  were  released.  The 
Department  regards  the  condition  of  your  release  as  a  binding  parole 
engagement  between  yourself  and  the  Government  of  Spain  for  the 
infringement  of  which  you  would  alone  be  responsible." 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  Sanguily,  Feb.  1, 1898,  Moore's  Digest,  vol.  7, 
p.  230. 
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-A  piisoner  of  war  can  not  be  compelled  to  accept  his  liberty 
on  parole ;  similarly  the  hostile  Government  is  not  obliged 
to  accede  to  the  request  of  the  prisoner  to  be  set  at  liberty  on 
parole.' — -Article  11,  Regulations,  Hague  Convention  IV,  1907. 

A  prisoner  cannot  be  compelled  to  acce.pt  his  liberty  on  parole. 
Similarly,  the  hostile  government  is  not  obliged,  to  accede  to  the  re- 
quest of  a  prisoner  to  be  set  at  liberty  on  parole. 
Institute,  1880,  p.  40. 

The  release  of  prisoners  in  this  manner  is  not  necessarily  an  act 
of  grace  on  the  part  of  the  captor;  for  it  may  often  occm-  that  his 
willingness  to  parole  them  may  be  caused  by  motives  of  convenience 
or  by  serious  political  or  military  reasons.  Hence  prisoners  cannot 
be  forced  to  give  their  parole,  and  their  dismissgl  with  a  simple 
declaration  by  the  enemy  that  they  are  paroled  affects  them  with 
no  obligation. 
Hall,  p.  425. 

The  giving  and  acceptance  of  pai  ole  being  facultative  on  both  sides, 
it  is  essential  to  the  validity  of  the  contract  that  the  released  pris- 
oners should  be  consenting  parties  thereto.  "Every  releas'e  of  a 
prisoner  on  parole  milst  be  free',  whether  it  is  a  questioii  of  ah  oflicer 
■or  of  a  soldier;  thus  a  State  has  not  the  right,  ih  Order  to  free  itself 
of  its  prisoners,  to  send  them  back  on  condition  of  not  serving  again, 
if  they  have  not  agreed  to  this  condition,  and  this  agreement  must 
emanate  from  the  interested  parties  themselves."  "No  dism,issal  of 
large  numbers  of  prisoners,  with  a  general  declaration  that  they  are 
paroled,  is  permitted,  or  of  any  value."  Everything  connected  with 
paroling  must  be  done  carefully,  cautiously,  and  in  proper  form;  it 
must  be  perfectly  clear  to  the  prisoners  what  they  are  undertaking, 
and  there  must  be  no  misunderstanding  on  either  side  as  to  the  nature 
and  consequences  of  the  undertaking  entered  into. 
Spaight,  p.  298;  Fillet,  p.  159;  American  Instructions,  art.  128. 

"In  the  British  army  only  commissioned  officers  are  allowed  to 
give  their  parole  for  themselves  or  their  men":  Holland,  Laws  and 
Customs  of  War  on  Land,  p.  l4.  "And  even  officers,  so  long  as  a 
superior  is  within  reach,  can  only  give  their  word  "with  his  permission. 
Finally,  the  government  of  the  state  to  which  the  prisonei's  belong 
vcikj  refuse  to  confiim  the  agreement  when  made;  and  if  this  is  done 
they  are  bound  to  return  to  captivity,  and  their  government  is 
equally  bound  to  permit,  or  if  necessary  to  enable,  them  to  do  so." 
Hall,  sec.  133. 

The  terms  of  the  parole  are  a  matter  of  contract,  as  Will  be  seen 
to  result  from  H  XI, 
Westlake,  vol.  2,  p.  69. 

'  1  This  article  is  substTOtially  identical  wltli  Article  I,  Regulations,  Hague  Convention  II,  1899,  and 
Article  32,  Declaration  of  Brussels. 
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A  prisoner  of  war  cannot  be  compelled  to  accept  his  liberty  on 
parole,  nor  is  the  hostile  Government  compelled  to  accede  to  the 
request  of  a  prisoner  to  be  set  at  liberty  on  parole. 
Edmonds  and  Oppenheim,  Art.  100. 

A  conditional  release  cannot  be  imposed  on  the  captive;  still  less 
is  there  aiiy  obligation  upon  the  state  to  discharge  a  prisoner  on 
conditions — for  example,  on  his  parole.  The  release  depends  en- 
tirely on  the  discretion  of  the  State,  as  does  also  the  determination 
of  i'ts  limits  and  the  persons  to  whom  it  shall  apply. 
German  War  Bobk,  p.  100. 

Article  11,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  161,  Austro-Hungarian  Manual,  1913. 


PAROLED     PEISONERS     BREAKIITG    THEIR    PLEDGES,    HOW 

TREATED. 

Prisoners  of  war  liberated  on  parole  and  recaptured  bearing 
arms  against  the  Government  to  whom  they  had  pledged 
their  honour,  or  against  the  allies  of  that  Government, 
forfeit  their  right  to  be  treated  as  prisoners  of  war,  and  can 
be  brought  before  the  Courts.' — Article  12,  Regulations,  Hague 
Convention  IV,  1907. 

And  if  any  officer  so  breaking  his  parole  [not  to  leave  a  district- 
assigned  him]  *  *  *j  shall  afterward  be  found  in  arms,  pre- 
viously to  his  being  regularly  exchanged,  the  person  so  oflFending 
shall  be  dealt  with  according  to  the  established  rules  of  war. 

Treaty  of  Peace,  Friendship,  Limits  and  Settlement  between  the  United  States. 
and  Mexico,  concluded  February  8,  1848,  Article  XXII. 

Any  prisoner  of  war  liberated  on  parole  and  recaptured  bearing 
arms  against  the  Government  to  which  he  had  pledged  his  honor 
may  be  deprived  of  the  rights  accorded  to  prisoners  of  war  and  brought 
before  the  courts. 

Art.  33,  Declaration  of  Brussels. 

Any  prisoner  liberated  on  parole  and  recaptured  bearing  arms, 
against  the  government  to  which  he  had  given  such  parole  may  be 
deprived  of  his  rights  as  a  prisoner  of  war — unless  since  his  liberation, 
he  has  been  included  in  an  unconditional  exchange  of  prisoners. 
Institute,  1880,  p.  40. 

It  has  been  held  that  the  recaptured  prisoner  who  has  violated 
parole  may  be  punished  by  death  *  *  *  Still,  the  modern 
practice  usually  is  to  abstain  from  the  infhction  of  death,  except  in 
an  aggravated  case,  and  to  substitute  strict  confinement,  with 
seventies  and  privations  not  cruel  in  their  nature  or  degree. 
Dana's  Wheaton,  note  166,  par.  III. 

*     *     *     but  the  breach  of  parole  justly  subjects  such  persons 
[escaped  prisoners]  to  heavy  punishment. 
Woolsey,  p.  216. 

A  prisoner  who  violates  the  conditions  upon  which  he  has  been  pa- 
rolea  is  punishable  with  death  if  he  falls  into  the  hands  of  the  enemy 
before  the  termination  of  the  war. 
Hall,  p.  426. 

1  This  article  is  substantially  identical  with  Article  12,  Regulations,  Hague  Convention  II,  1899,  and 
■with  Article  33,  Declaration  of  Brussels. 
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Punishment  for  breach  of  parole. 

The  question  of  punishment  for  breach  of  parole  is  ably  discussed 
by  Professor  Takahashi,  of  the  Imperial  Nav4  Staff  College  of  Japan, 
in  his  work  on  the  ChLao-Japanese  war.  He  examines  the  case  of 
one  George  Cameron,  an  American  in  the  service  of  China,  who  was 
captured  by  the  Japanese  and  released  on  taking  an  oath  not  to  serve 
the  Chinese  Government  during  the  war.  Heljroke  his  parole  and 
was  recaptured  at  the  surrender  of  Admhal  Ting's  fleet.  "Some  of 
the  naval  officers  insisted  on  putting  him  to  death,  quoting  many 
instances  in  European  countries. "  One  such  case  was  that  of  Colonel 
Hayne,  an  officer  who  was  hanged  in  S.  Carolina  during  the  American 
Revolutionary  War  for  breaking  his  parole.  Colonel  Hayne's  case  was 
discussed  in  the  House  of  Lords  in  February,  1782.  On  the  one  side  it 
was  affirmed  that  hanging  was  the  usual  and  proper  punishment 
for  a  parole  breaker,  and  that  Earl  CornwalUs  had  followed  such  a 
procedure  during  his  command  in  America.  On  the  other  hand,  the 
Earl  of  Shelburne  asserted  of  his  personal  knowledge  that  "the 
practice  in  the  last  war  had  been  totally  different.  A  greater  degree 
of  ignominy,  perhaps  a  stricter  confinement,  was  the  consequence 
of  such  an  action  as  breach  of  parole;  the  persons  guilty  of  it  were 
shunned  by  gentlemen,  but  it  had  never  before  entered  into  the 
mind  of  a  commander  to  hang  them."  Cameron  was  not  executed; 
he  was  sent  back  to  Japan  and  imprisoned  until  the  end  of  the  war, 
when  he  was  released. 

Spaight,  p.  296;  TakahasM,  pp.  pp.  136-142. 

Should  they  break  their  word  of  honor,  and  be  recaptured  while 
serving  again,  they  have  no  claim  to  the  treatment  of  prisoners  of 
war,  but  may  be  put  on  trial  before  a  military  court.  Such  courts 
may  inffict  the  death  penalty,  though  the  Hague  Code  does  not  go 
so  far  as  to  suggest  that  they  should. 
Lawrence,  p.  400. 

Any  prisoner  released  on  parole  and  recaptured  bearing  arms 
against  the  belligerent  who  released  him,  or  agamst  such  belligerent's 
aflies,  forfeits  the  privilege  to  be  treated  as  a  prisoner  of  war,  and 
may  be  tried  by  court-martial.  The  Hague  Regulations  do  not  lay 
down  the  punishment  for  such  breach  of  parole,  but  according  to  a 
customary  rule  of  International  Law  the  pimishment  may  be  capital. 
Oppenheim,  vol.  2,  p.  170. 

These  [the  courts  referred  to  in  Article  12,  Hague  Regulations,] 
are  the  military  courts. 
Westlake,  vol.  2,  p.  70. 

Art.  204,  Sec.  2  of  the  [French]  military  code  of  justice:  "Every 
prisoner  of  war  who,  having  broken  his  parole,  is  recaptured  with 
arms  in  hand,  is  punished  with  death." 
Jacomet,  p.  37. 

In  case  of  a  breach  of  a  man's  parole  the  punishment  of  death  may 
reasonably  be  incurred. 
German  War  Book,  p.  95. 
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But  personally  the  man  released  on  parole  is  under  all  circum- 
stances bound  to  observe  it.     He  destroys  his  honor  if  he  breaks  his 
word,  and  is  liable  to  punishment  if  recaptured,  even  though  he  has 
been  hindered  by  his  own  State  from  keeping  it. 
German  War  Book,  p.  101. 

Article  12,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  162,  Austro-Hungarian  Manual,  1913. 


AEMY    FOLLOWERS,   HOW    TREATED,    IP    CAPTURED. 

Individuals  who  follow  an  army  without  directly  belonging 
to  it,  such  as  newspaper  correspondents  and  reporters, 
sutlers  and  contractors,  whc  fall  into  the  enemy's  hands 
and  whom  the  latter  thinks  expedient  to  detain,  are  en- 
titled to  be  treated  as  prisoners  of  war,  provided  they  are  in 
possession  of  a  certificate  from  the  military  authorities  of 
the  army  which  they  were  accompanying.' — Article  IS,  Regu- 
lations, Hague  Convention  IV,  1907. 

Article  34  [of  the  Declaration  of  Brussels]  now  Article  13  of  the 
draft  of  the  subcommission,  has  also  undergone  considerable  change. 
The  old  wording  was  especially  wanting  in  clearness  as  it  seemed  to 
say  that  the  persons  meant  who  accompany  the  army  without  being 
a  part  of  it  (such  as  newspa,per  correspondents,  sutlers,  contractors, 
etc.)  shall  be  made  prisoners  if  they  are  provided  with  regular  per- 
mits. Accordingly  it  would  be  literally  sufficient  in  order  to  be  left 
free  not  to  have  the  regular  permit. 

Such  certainly  is  not  the  meaning  of  this  provision.  The  subcom- 
mission consequently  adopted  at  the  suggestion  of  the  reporter  a 
more  precise  wording  which  closely  follows  the  text  of  Article  22  of 
the  manual  of  the  laws  of  war  on  land  of  the  Institutie  of  Interna- 
tional Law.  This  text  keeps  in  sight  the  fact  that  these  persons  can 
not  really  be  considered  as  prisoners  of  war  at  all.  But  it  may  be 
necessary  to  detain  them  either  temporarily  or  until  the  end  of  the 
war  and  in  this  case  it  will  certainly  be  advantageous  for  them  to  be 
treated  like  prisoners  of  war.  Nevertheless,  they  can  depend  upon 
obtaiuing  this  advantage  only  if  they  are  'in  possession  of  a  cer- 
tificate from  the  military  authorities  of  the  army  they  were  accom- 
panying.' 

Report  to  Ha£;ue  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  143. 

Individuals  in  the  vicinity  of  armies  but  not  directly  forming  part 
of  them,  such  as  correspondents,  newspaper  reporters,  sutlers,  con- 
tractors, etc.,  etc.,  can  also  be  made  prisoners.  These  prisoners 
should  however  be  in  possession  of  a  perfliit  issued  by  the  compe- 
tent authority  and  of  a  certificate  of  identity. 
Art.  34,  Declaration  of  Brussels. 

Individuals  who  accompany  an  army,  but  who  are  not  a  part  of 
the  regular  armed  force  of  the  state,  such  as  correspondents,  traders, 
sutlers,  etc.,  and  who  fall  into  the  hands  of  the  enemy,  may  be  de- 
tained for  such  length  of  time  only  as  is  warranted  by  strict  military 
necessity. 

Institute,  1880,  p.  31. 

,  1  This  article  is  substantially  identieal  with  Article  13,  Regulations,  Hague  Convention  II,  1899. 
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All  persons  whom  a  belligerent  may  kill  become  his  prisoners  of 
war  on  surrendering  or  being  captured.  But  as  the  right  to  hold  an 
enemy  prisoner  is  a  mild  way  of  exercising  the  general  rights  of  vio- 
lence against  his  person,  a  belligerent  has  not  come  under  an  obl^a- 
tion  to  restrict  its  use  within  limits  so  narrow  as  those  which  confine 
the  right  to  kill.  He  may  capture  all  persons  who  are  separated 
from  the  mass  of  non-combatants  by  their  importance  in  the  enemy's 
state,  or  by  their  usefulness  to  him  in  his  war.  Under  the  first  of 
these  heads  fall  the  sovereign  and  the  members  of  his  family  when 
non-combatants,  the  ministers  and  high  officers  of  government,  dip- 
lomatic agents,  and  any  one  who  for  special  reasons  may  be  of  im- 
Sortance  at  a  particular  moment.  Persons  belonging  to  the  auxiliary 
epartments  of  an  army,  whether  permanently  or  temporarily  em- 
Eloyed,  such  as  commissariat  employes,  military  police,  guides, 
alloonists,  messengers,  and  telegraphists,  when  not  offering  re- 
sistance on  being  attacked  by  mistake,  or  defending  themselves  per- 
sonally during  an  attack  made  upon  the  combatant  portions  of  the 
army,  in  which  case  they  become  prisoners  of  war  as  combatants,  are 
still  liable  to  capture,  together  with  contractors  and  every  one  pres- 
ent with  a  force  on  business  connected  with  it,  on  the  ground  of  the 
direct  services  which  they  are  engaged  in  rendering. 
Hall,  p.  420. 

Foieign  attaches  and  correspondents. 

Foreign  oflScers  acting  as  attacMs  or  as  correspondents,  are  bound 
to  take  no  part  in  directing  the  movements  of  the  army  which  they 
follow,  and  if  shown  to  have  so  acted  will  be  treated  as  prisoners  of 
ivar.  If  their  conduct  has  been  in  conformity  with  the  obligations 
of  neutrality,  they  may  be  released  and  afforded  facilities  for  return- 
ing to  their  country,  on  condition  that  they  do  not,  without  the  con- 
sent of  the  capturing  belligerent,  rejoin  their  posts  until  the  con- 
clusion of  the  war. 
Holland,  p.  24. 

As  was  pointed  out  by  the  Italian  delegate  at  Brussels,  there  is  a 
difference  between  the  ordinary  prisoners  of  war  and  those  referred  to 
m  the  present  Article  XIII.  The  latter  are  captured,  not  to  weaken 
the  enemy,  but  to  prevent  their  returning  to  the  hostile  camp  after 
examinijig  the  position  and  seeing  the  forces  of  the  other  belligerent. 
No  measure  beyond  what  is  necessary  to  prevent  their  escape  should, 
therefore,  be  applied  to  these  persons.  They  should  neither  be  sub- 
jected to  forced  labour  nor  should  the  captor's  military  laws  and  regu- 
lations be  applied  to  them.  On  the  other  hand,  it  might  be  required 
that  they  should  pay  for  their  own  maintenance.  "The  Committee 
of  the  Conference  recorded  these  views  of  the  Italian  delegate  in  the 
Protocol. 

Spaight,  p.  310;  Brussels  B.  B.,  p.  289. 

Usually  it  is  not  to  a  belligerent's  advantage  to  treat  correspondents, 
etc.,  as  prisoners  of  war,  a  temporary  detention  and  release  by  a  cir- 
cuitous route  heing  sufficient  to  safeguard  military  intetests,  but  it  is 
important  that  such  persons  should  have  the  war  right  given  to  them 
by  this  Article,  if  the  canturinor.  coTninanHor  jgnds  it  necessary  to  detain 
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them.  All  that  the  Article  lays  down  is  that  if  they  are  captured,  they 
are  entitled  to  the  privileges  of  prisoners  of  war.  On  the  other  hand, 
they  cannot  be  assinailated  to  surgeons  and  allowed  the  right  of 
neutrality,  as  an  abortive  proposal  at  the  Brussels  Conference  would 
have  laid  down. 

Spaight,  p.  311;  Brussels  B.  B.,  p.  260. 

Enemy  sovereign  and  important  officials. 

The  head  of  the  enemy  State  and  officials  in  important  posts,  in  case 
they  do  not  belong  to  the  armed  forces,  occupy,  so  far  as  their  liability 
to  direct  attack,  death,  or  wounds  is  concerned,  a  position  similar  to 
that  of  private  enemy  persons.  But  they  are  so  important  to  the 
enemy  State,  and  they  may  be  so  useful  to  the  enemy  and  so  dangerous 
to  the  invading  forces,  that  they  may  certainly  be  made  prisoners  of 
war.  If  a  belligerent  succeeds  in  obtaining  possession  of  the  head  of 
the  enemy  State  or  its  Cabinet  Ministers,  he  will  certainly  remove  them 
into  captivity.  And  he  may  do  the  same  with  diplomatic  agents  and 
other  officials  of  importance,  because  by  weakening  the  enemy  Govern- 
ment he  may  thereby  influence  the  enemy  to  agree  to  terms  of  peace. 
Oppenheim,  vol.  2,  pp.  1.53,  154. 

Every  individual  who  is  deprived  of  his  liberty  not  for  a  crime  but 
for  military  reasons  has  a  claim  to  be  treated  as  a  prisoner  of  war. 
Article  13  of  the  Hague  Kegulations  expressly  enacts  that  non-com- 
batant members  of  armed  forces,  such  as  newspaper  correspondents, 
reporters,  sutlers,  contractors,  who  are  captured  and  detained,  may 
claim  to  be  treated  as  prisoners  of  war,  provided  they  can  produce  a 
certificate  from  the  military  authorities  of  the  army  they  were  accom- 
panying. But  although  the  Hague  Regulations  do  not  contain  any- 
thing regarding  the  treatment  of  private  enemy  individuals  and  enemy 
officials  whom  a  belligerent  thinks  it  necessary  to  make  prisoners  of 
war,  it  is  evident  that  they  may  claim  all  privileges  of  such  prisoners. 
Such  individuals  are  not  convicts  j  they  are  taken  into  captivity  for 
military  reasons,  and  they  are  therefore  prisoners  of  war. 
Oppenheim,  vol.  2,  p.  169. 

Persons  entitled  to  be  treated  as  prisoners  of  war. 

There  are  numerous  persons  who,  in  the  words  of  Article  XIII  of 
the  Hague  Eegulations  respecting  the  Laws  and  Customs  of  War  on 
Land,  "follow  an  army  without  directly  belonging  to  it."  The 
Article  goes  on  to  mention  "newspaper  correspondents  and  reporters, 
sutlers  and  contractors,"  but  only  as  examples.  It  makes  no  attempt 
to  give  a  complete  list;  and  we  can  see  at  once  that  many  classes  of 
persons  besides  those  enumerated  come  within  the  terms  of  the  general 
description.  Members  of  a  royal  family  who  took  the  field  woidd  as 
a  rule  hold  military  rank;  but  it  is  conceivable  that  a  prince  who  had 
never  entered  the  army  might  nevertheless  accompany  it  in  the  crisis 
of  a  campaign.  A  minister  of  state,  too,  might  find  himself  on  a  battle- 
field, though  in  ordinary  life  he  was  the  most  peaceful  of  civilians. 
All  these  exalted  personages  would  be  following  the  army  without 
directly  belonging  to  it,  as  truly  as  the  riieanest  pedler  who  sold  fruit 
and  sweetmeats  to  the  soldiers.  They  would  therefore  be  liable  to 
detention  if  they  fell  into  the  enemy's  hands.     He  would  keep  them 
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or  free  them  at  his  diseretion.  But  Article  XIII  of  the  Hague  Regu- 
lations stipulates  that,  if  thej  are  detained,  they  "are  entitled  to  h© 
treated  as  prisoners  of  war,  provided  that  they  are  in  possession  of  a  cer- 
tificate from  the  military  authorities  of  the  army  they  were  accompany-r 
ing."  This  last  proviso  was  made  to  fit  the  case  of  such  persons  as 
foreign  attaches  or  newspaper  correspondents,  who  have  no  business  to 
be  with  an  army  at  all  unless  they  have  obtained  special  permission  to 
accompany  it.  It  is  hardly  applicable  to  prime  ministers  or  petty 
traders,  who  are  respectively  too  great  and  too  humble  to  need  formal 
certificates.  We  may  safely  say  that  any  non-military  persons  who 
are  detained  must,  be  treated  with  humanity,  and  those  of  them  who 
cannot  be  regarded  as  undesirables,  to  be  got  rid  of  as  soon  as  possible, 
are  entitled  to  the  consideration  due  to  prisoners  of  war. 
Lawrence,  pp.  370',  371. 

The  public  armed  forces  of  the  enemy  are  not  the  only  persons  who 
may  be  made  prisoners  of  war.  Those  who  follov  an  army  without 
belonging  to  it,  such  as  newspaper  correspondents,  sutlers,  and 
contractors,  may  be  detained,  if  the  enemy  thinks  fit  to  do  so.  In 
that  case  they  have  a  right  to  the  treatment  accorded  to  prisoners 
of  war,  if  they  can  produce  a  certificate  from  the  military  authori- 
ties of  the  army  that  they  were  accompanying.  We  are  not  told 
what  is  to  happen  to  them  when  they  have  no  such  certificate  and 
their  detention  is  deemed  advisable.  They  should  eertaialy  be 
treated  with  humanity.  In  practice  the  alternative  lies  between  a 
more  or  less  rough  dismissal  and  what  is  now  the  privileged  position 
of  prisoners  of  war.  Members  of  the  enemy's  royal  famuy,  his  chief 
ministers  of  state,  and  his  diplomaitic  agents,  would  doubtless  be 
captured  if  foimd  in  the  theatre  of  hostnities. 
Lawrence,  p.  399. 

Sloieign  attacli€s  aii|d  coirespondents. 

Foreign  officers  acting  as  attaches  or  as  correspondents  are  bound 
by  the  neutrality  of  their  own  state  to  take  no  part  in  directing  the 
movements  of  the  army  which  they  follow. 
Westlake,  voL  2,  p.  70. 

Moreover,  citizens  who  accoflipany  an  army  for  whatever  purpose, 
such  as  sutlers,  editcffs,  or  repojters  of  journals,  or  contractors,  if 
captured,  may  be  made  prisoners  of  war,  and  be  detained  as  such. 
.  The  monarch  and  members  of  the  hostile  reigning  family,  male  or 
female,  the  chief,  and  chief  ofiicers  of  the  hostile  government,  its 
diplomatic  agents,  and  all  persons  who  are  of  particular  and  singular 
use  and  benefijt  to  the  hostile  army  or  its  government,  are,  if  cap- 
tured on  belligerent  ground,  and  if  unprovided  with  a  safe  conduct 
granted  by  the  caiptor's  government,  prisoners  of  war. 
Lieber,  art.  50. 

If  made  prisoners  and  it  is  fotmd  necessary  to  detain  them,  news- 
paper correspondents,  sutlers,  contractors,  etc.,  who  are  provided 
■^yith  certificates  from  the  military  authorities  of  the  army  to  which 
they  are  attached,  shall  enjoy  the  rights  of  prisoners  of  war. 
Art.  26,  Russian  Instruetion3,  1904. 
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It  is  expressly  enacted  that  followers  of  armies — such  as  newspaper 
correspondents,  reporters,  sutlers,  and  contractors — who  are  captured 
and  retained,  can  claim  to  be  treated  as  prisoners  of  war,  provided 
they  can  produce  a  certificate  from  the  military  authorities  of  the 
army  they  are  accompanying. 
Edmonds  and  Oppenheim,  art.  57. 

According  to  the  notions  of  the  laws  of  war  today  the  foUowing 
persons  are  to  be  treated  as  prisoners  of  war: 

*  *  ■  *  si:  :|c  jjs  ;(. 

4.  All  civilians  staying  with  the  army,  with  the  approval  of  its 
Commanders,    such    as    transport,    sutlers,    contractors,    newspaper 
correspondents,  and  the  Uke. 
German  War  Book,  p.  91. 

In  the  train  of  an  army  it  is  usual  to  find,  temporarily  or  perma- 
nently, a  mass  of  civilians  who  are  indispensable  to  the  satisfaction 
of  the  wants  of  officers  and  soldiers  or  to  the  connection  of  the  army 
with  the  native  population.  To  this  category  belong  all  kinds  of 
contractors,  carriers  of  charitable  gifts,  artists,  and  the  hke,  and, 
above  all,  newspaper  correspondents  whether  native  or  foreign.  If 
they  fall  into  the  hands  of  the  enemy,  they  have  the  right,  should 
their  detention  appear  desirable,  to  be  treated  as  prisoners  of  war, 
assuming  that  they  are  in  possession  of  an  adequate  authorization. 

For  all  these  individuals,  therefore,  the  possession  of  a  pass  issued 
by  the  mUitary  authorities  concerned,  in  accordance  with  the  forms 
required  by  international  intercourse,  is  an  indispensable  necessity, 
in  order  that  in  the  case  of  a  brush  with  the  enemy,  or  of  their  being 
taken  captive  they  may  be  recognized  as  occupymg  a  passive  posi- 
tion and  may  not  be  treated  as  spies. 
German  War  Book,  p.  128. 

Article  13,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  163,  Austro-Hungarian  Manual,  1913. 

War  correspondents. 

February  10,  1904,  the  Japanese  Government,  on  the  outbreak 
of  war  with  Russia,  pubhshed  regulations  which  required  war  corres- 
pondents who  wished  to  follow  the  Japanese,  army  to  make  appHca- 
tion  to  the  Japanese  war  department.  The  applications  of  foreign  cor- 
respondents were  required  to  be  sent  through  their  respective  minis- 
ters or  consuls  and  the  department  of  foreign  affairs.  The  officers 
of  the  army  were  required  to  accord  to  correspondents,  as  far  as 
circumstances  permitted,  suitable  treatment  and  facilities,  and  when 
in  the  field  and  in  case  of  necessity  to  give  them  food  or,  when  so 
requested,  transportation  in  vessels  or  vehicles.  A  war  correspond- 
ent violating  the  criminal  law,  military  criminal  law,  or  the  law  for 
the  preservation  of  mihtary  secrets  was  to  be  adjudged  and  punished 
by  court-martial  according  to  the  military  penal  code. 
Moore's  Digest,  vol.  7,  pp.  176,  177,  For.  Rel.  1904,  415. 
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Contia;  as  to  the  light  of  detention. 

"There  would  be  no  meaning  in  that  well-settled  principle  of  the 
law  of  nations  which  exempts  men  of  letters  and  other  classes  of  non- 
combatants  from  the  hability  of  being  made  prisoners  of  war,  if  it 
w;ere  an  answer  to  every  claim  for  such  exemption  to  say  that  the 
person  making  it  was  united  with  a  military  force,  or  journeying 
imder  its  protection." 

Mr.  Webster,  Sec.  of  State,  to  Mr.  Thompson,  Apr.  5,  1842,  6  Webster's  Works. 
427,  432. 


iiraTrniY  office  fos  peisoitees  of  wae,  FmrcTioirs  of. 

An  inquiry  office  for  prisoners  of  war  is  institufted  on  the 
coitunencement  of  hostilities  in  each  of  the  belligerent 
States,  and,  when  necessary,  in  neutral  countries  which 
have  received  belligerents  in  their  territory.  It  is  the 
function  of  this  office  to  reply  to  all  inquiries  about  the  pris- 
oners. It  receives  from  the  various  services  concerned 
full  information  respecting  internments  and  transfers, 
releases  on  parole,  exchanges,  escapes,  admissions  into 
hospital,  deaths,  as  well  as  other  information  necessary 
to  enable  it  to  make  out  and  keep  up  to  date  an  individual 
return  for  each  prisoner  of  war.  The  office  must  state  in 
this  return  the  regimental  number,  name  and  surname, 
age,  place  of  origin,  rank,  unit,  wounds,  date  and  place  of 
capture,  internment,  wounding,  and  death,  as  well  as  any 
observations  of  a  special  character.  The  individual  return 
sh€ill  be  sent  to  the  Government  of  the  other  belligerent 
after  the  conclusion  of  peace. 

It  is  likewise  the  function  of  the  inquiry  office  to  receive  and 
collect  all  objects  of  personal  use,  valuables,  letters,  Ac, 
found  on  the  field  of  battle  or  left  by  prisoners  who  have  been 
released  on  parole,  or  exchanged,  or  who  have  escaped,  or 
died  in  hospitals  or  ambulances,  and  to  forward  them  to 
those  concerned. — Article  l^.Rfg^Jfttions,  Hague  Convention  IV, 
1907. 

Article  14.  Japanese  and  Cuban  Amendments. 

Article  14  relative  to  the  information  bureau  for  prisoners  of  war 
was  the  subject  of  two  amendments  filed  by  the  delegations  of  Japan 
and  Cuba,  which  were  both  adopted  nnanimouslT  without  discussion. 

The  first  inserts  after  the  second  sentence  of  the  first  paragraph 
the  following  words: 

•The  indnridual  return  shall  be  sent  to  the  GoTernment  of  the 
other  belligerent  after  the  conclusion  of  peace :  the  bureau  must  state 
in  it  the  regimental  number,  name  and  surname,  age.  place  of  origin, 
rank,  unit,  date  and  place  of  capture,  internment,  woundii^  and 
deatb.  as  well  as  any  observations  of  a  special  character. 

"The  second  relates  to  prisoners  released  on  parole,  exchanged  or 
escaped,  and  is  inserted  in  the  final  clauses  of  the  first  and  second 
paragraphs,  which  are  thus  made  to  read  as  follows : 

"It  is  kept  informed  of  internments  and  transfers  as  well  as  releases 
on  parole,  exchanges,  escapes,  adniissious  into  hospitals  and  deaths. 

S9 
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"It  is  likewise  the  function  of  the  information  bureau  to  receive 
and  collect  all  objects  of  personal  use,  valuables,  letters,  etc.,  found 
on  the  field  of  battle  or  left  by  prisoners  who  have  been  released  on 
parole,  or  exchanged,  or  who  have  escaped  or  died  in  hospitals  or  ambu- 
lances, and  to  forward  them  to  those  concerned." 

Report  to  Hague  Conference,  1907,  from  the  Second  Commission,  "Reports  to- 
tne  Hague  Conferences,"  p.  523. 

A  Bureau  for  information  relative  to  prisoners  of  war  is  insti- 
tuted, on  the  commencement  of  hostilities,  in  each  of  the  belligerent 
States,  and,  when  necessary,  in  the  neutral  countries  on  whose  ter- 
ritory belligerents  have  been  received.  This  Bureau  is  intended  to 
answer  all  inquiries  about  prisoners  of  war,  and  is  furnished  by  the 
various  services  concerned  with  all  the  necessary  information  to 
enable  it  to  keep  an  individual  return  for  each  prisoner  of  war.  It 
is  kept  informed  of  internments  and  changes,  as  well  as  of  admissions 
into  hospital  and  deaths. 

It  is  also  the  duty  of  the  Information  Bureau  to  receive  and  collect 
all  objects  of  personal  use,  valuables,  letters,  &c.,  found  on  the 
battlefields  or  left  by  prisoners  who  have  died  in  hospital  or  ambu- 
lance, and  to  transmit  them  to  those  interested. 
Article  14,  Regulations,  Hague  Convention  II,  1899. 

There  remain  to  be  said  a  few  words  about  the  last  seven  Articles 
(14-20)  of  this  chapter,  which  were  added  to  it  on  the  motion  of 
his  Excellency  Mr.  Beernaert,  the  senior  delegate  of  Belgium. 

Mr.  Beernaert  called  attention  to  the  fact  that  these  proposals 
are  by  no  means  new,  having  been  first  suggested  by  Mr.  Romberg- 
Nisard,  who  was  actively  engaged  in  relieving  the  sufferings  of  th', 
victims  of  the  war  of  1870,  and  never  ceased  to  agitate  for  better  treat  - 
ment  of  the  wounded  and  prisoners  in  wars  of  the  future. 

These  additional  provisions  provide,  in  the  first  place,  for  making 
general  the  organization  of  in^formation  bureaus  concerning  prisoners, 
similar  to  the  one  instituted  m  Prussia  in  1866  which  rendered  such 
great  service  during  the  war  of  1870-1.  This  is  the  object  of  the 
first  of  these  articles  (Article  14). 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  144. 

Some  of  the  provisions  incorporated  in  Articles  XIV,  XV,  and  XVI 
had  already  been  embodied  in  the  regulations  of  various  countries 
and  were  put  into  practice  in  some  recent  wars — notably  by  Prussia 
in  the  wars  of  1866  and  1870-1;  but  they  lacked  the  internationl 
authority  which  those  Articles  have  now  given  them.  In  the  Russo- 
Turkish  War,  for  example,  the  Russian  Gove'rnment  furnished  lists 
of  the  Turkish  prisoners  at  regular  intervals  to  both  the  Turkish 
Government  and  the  English  minister  at  St.  Petersburg;  but  Pro- 
fessor de  Martens  is  careful  to  point  out  that  his  Government  "was 
in  no  way  bound  to  furnish  information  on  this  subject  to  the  Porte 
dm-ing  the  course  of  the  war."  The  rule  as  to  collecting  objects  of 
personal  use,  found  on  the  battlefield  or  left  by  deceased  prisoners,  is 
a  notable  advance  on  existing  practice. 
Spaight,  p.  313;  De  Martens,  p.  484. 
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Articles  14-20  (99)  were  additions  to  the  Brussels  Declaration  and 
made  provision  for  a  Bureau  for  information  relative  to  prisoners 
of  war,  and  gave  relief  societies  for  prisoners  facilities  to  carry  out 
their  objects.  Certain  defects  in  the  working  of  these  Bureaax  whick 
both  Russia  and  Japan  had  established  diiring  the  war  were  con- 
sidered, and  especially  in  the  case  of  Article  14.  The  Japanese  and 
Cuban  delegates  proposed  the  amendments  which  were  adopted,  and 
which  require  additional  details  to  be  kept  regarding  prisoners  of 
war,  including  those  who  have  been  released  on  parole,  or  exchanged 
or  who  have  escaped. 
Higgins,  p.  262. 

[The  Bureau  of  Information  provided  for  by  this  article]  miist  be 
furnished  by  all  the  services  concerned  with  all  the  necessary  in- 
formation to  enable  it  to  make  out  and  keep  up  to  date  a  separate 
return  for  each  prisoner,  and  it  must,  therefore,  be  kept  informed 
of  internments  and  changes  as  well  as  of  admissions  into  hospital, 
of  deaths,  releases  on  parole,  exchanges,  and  escapes.  It  must  state 
in  its  return  for  each  prisoner  the  regimental  number,  surname  and 
name,  age,  place  of  origin,  rank,  imit,  wounds,  date  and  place  of 
capture,  of  mtemment,  of  the  wounds  received,  date  of  death,  and 
any  observations  of  a  special  character.  This  separate  return  must,, 
after  conclusion  of  peace,  be  sent  to  the  Government  of  the  other 
belligerent. 

Oppenheim,  vol.  2,  p.  171. 

Distinction  between  public  aad  priTate  ptoperty. 

The  case  of  moveable  enemy  property  found  by  an  invading  bel- 
ligerent on  enemy  territory  is  mfferent  from  the  case  of  moveable 
enemy  property  on  the  battlefield.  According  to  a  former  rule  of 
the  Law  of  Nations  aU  enemy  property,  public  or  private,  which 
a  bdligerent  could  get  hold  of  on  the  battl^eld  was  booty  and  could 
be  appropriated.  Although  some  modem  pubhcists  who  wrote 
before  the  Hague  Peace  Conference  of  1899  teach  the  vahdity  of 
this  rule,  it  is  obvious  from  articles  4  and  14  of  the  Hague  Regiilations 
that  it  is  now  obsolete  as  regards  private  enemy  property  except 
nuhtary  papers,  arms,  horses,  and  the  like.  But  as  regards  public 
enemy  property  this  customary  rule  is  still  vahd.  Thus  weapons, 
mimitions,  and  valuable  pieces  of  equipment  which  are  found  upon 
the  dead,  the  wounded,  and  the  prisoners,  whether  they  are  pubhc 
or  private  property,  may  be  seized,  as  may  also  the  war-chest  and 
State  papers  in  possession  of  a  captured  commander,  enemy  horses^ 
batteries,  carts,  and  everything  else  that  is  of  value. 
Oppenheim,  vol.  2,  p.  177. 

Private  enemy  property  on  the  battlefield  is  no  longer  in  every 
case  an  object  of  booty.  Arms,  horses,  and  nuhtary  papers  may 
indeed  be  appropriated,  even  if  they  are  private  property,  as  may 
also  private  means  of  transport,  such  as  carts  and  other  vehicles  which 
an  enemy  has  made  use  of.  But  letters,  cash,  jewellery,  and  other 
articles  of  value  foimd  upon  the  dead,  wounded,  and  prisoners  must, 
according  to  article  14  of  the  Hague  Regulations  and  article  4  of 
the  Geneva  Convention,  be  handed  over  to  the  Bureau  of  Information 
regarding  prisoners  of  war,  which  must  transmit  them  to   those 
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interested.  Through  article  14  of  the  Hague  Regulations  and  article 
4  of  the  Geneva  Convention  it  becomes  apparent  that  nowadays 
private  enemy  property,  except  military  papers,  arms,  horses,  and 
the  like,  is  no  longer  booty,  although  individual  soldiers  often  take 
as  much  spoil  as  they  can  get.  It  is  impossible  for  the  commanders  to 
bring  the  offender  to  justice  in  every  case. 
Oppenheim,  vol.  2,  p.  181. 

Having  dealt  with  the  various  kinds  of  enemy  property  foimd 
within  a  belligerent  state  at  the  outbreak  of  war,  we  now  pass  on 
to  consider  the  treatment  to  be  accorded  by  an  army  to  movables 
and  immovables  under  its  control,  if  they  are  tainted  with  the  enemy- 
character.  In  this  connection,  we  will  deal  first  with  Booty,  which 
may  be  described  as  movables  taken  from  the  foe  on  the  battlefield, 
or  in  the  course  of  such  warlike  operations  on  land  as  the  capture  of 
a  camp  or  the  storming  of  a  fort.  But  the  scope  of  this  definition  has 
been  greatly  diminished  by  the  Hague  Eegulations  concerning,  the 
Laws  and  Customs  of  War  on  .Land.  The  fourteenth  article  declares 
that  all  valuables  and  objects  of  personal  use  found  on  battlefields 
are  to  come  into  the  custody  of  the  Information  Bureau  and  be  by 
it  returned  to  those  interested;  and  the  fourth  article  lays  down  that 
the  personal  belongings  of  prisoners,  save  only  their  arms,  horses,  and 
military  papers  remain  their  property.  That  these  limitations  are 
not  counsels  of  perfection,  but  practicable  rules,  was  proved  by- 
Japan  in  her  war  of  1904-1905  -with  Russia,  when  she  sent  back 
through  French  diplomatic  and  consular  channels  over  a  million  ar- 
ticles, including  coins,  found  on  the  field,  or  left  by  deceased  prisoners 
of  war.  This  took  place  under  the  Hague  code  of  1899;  but  the 
code  of  1907  now  in  force  differs  in  no  respect  from  its  predecessor 
in  the  pro-visions  that  bear  on  the  subject. 
Lawrence,  p.  429. 

A  bureau  of  information  relative  to  prisoners  of  war  must  be 
formed  at  the  commencement  of  hostilities  in  each  of  the  belligerent 
States.  The  work  of  this  bureau  is  to  reply  to  aU  inquiries  with  re- 
gard to  prisoners. 

The  djBpartments  concerned  must  therefore  notify  to  the  bureau 
aU  casualties  amongst  prisoners,  and  furnish  it  with  such  information 
as  wiU  enable  it  to  make  out  and  keep  up  to  date  a  history  sheet  for 
each  prisoner  of  war. 

This  history  sheet  must  give  the  number,  surname,  and  Chris- 
tian name  of  the  prisoner,  his  age,  place  of  origin,  rank,  wounds, 
date  and  place  of  capture,  internment,  wounding  and  death,  with 
such  other  remarks  as  may  be  necessary.  The  sheet  must  be  sent 
to  the  Government  of  the  other  beUigerent  as  soon  as  peace  has  been 
concluded. 

Edmonds  and  Oppenheim,  Arts.  102-104. 

The  prisoners  of  war  information  bureau  is  also  charged  with  the 
duty  of  recei-ving  and  storing  all  personal  effects,  valuables,  letters, 
etc.,  found  on  the  field  of  battle,  or  left  by  prisoners  who  have  been 
released  on  parole,  or  exchanged,  or  have  died  in  hospitals  or  ambu- 
lances. It  must  forward  these  efjfects  to  the  persons  concerned 
through  their  Government. 

Edmond  Oppenheim,  Art.  107. 
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There  is  a  definite  obligation  that  personal  effects,  valuables,  let- 
ters, etc.,  found  on  the  field  must  be  collected  and  forwarded,  by- 
means  of  the  prisoners  of  war  information  bureau,  to  those  concernedf. 
Edmonds  and  Oppenheim,  Art.  433. 

Property  found  or  captured  on  a  battlefield  is  dealt  with  generally 
in  accordance  with  the  rules  given  above.  Private  enemy  property 
on  the  battlefield  is  not,  as  m  former  times,  in  every  case  booty. 
Horses,  arms  and  ammunition  and  mihtary  papers  are  booty  even  if 
they  are  the  property  of  individuals,  but  cash,  jewellery,  and  other 
private  articles  oi  value  are  not. 
Edmonds  and  Oppenheim,  Art.  433. 

Article  14  of  the  Hague  Regulations  prescribes  that  on  the  out- 
break of  hostilities  there  shall  be  estabKshed  in  each  of  the  belligerent 
States  and  in  a  given  case  in  neutral  States,  which  have  received  into 
their  territory  any  of  the  combatants,  an  information  bureau  for 
prisoners  of  war.  Its  duty  wUl  be  to  answer  all.  inquiries  concerning 
such  prisoners  and  to  receive  the  necessary  particulars  from  the 
services  concerned  in  order  to  be  able  to  keep  a  personal  entry  for 
every  prisoner.  The  information  bureau  must  always  be  kept  well 
posted  about  everything  which  concerns  a  prisoner  of  war.  Also  this 
mformation  bureau  must  coUect  and  assign  to  the  legitimate  persons 
all  personal  objects,  valuables,  letters,  and  the  hke,  which  are  found 
on  the  field  of  battle  or  have  been  left  behind  by  dead  prisoners  of  war 
in  hospitals  or  field-hospitals. 
German  War  Book,  p.  96. 

Article  14,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  164,  Austro-Hungarian  Manual,  1913. 

After  the  outbreak  of  war  between  Russia  and  Japan,  the  Russian 
Government,  through  the  French  minister  at  Tokio,  requested  the 
Japanese  Government  to  furnish  regularly  a  hst  of  the  Russian  pris- 
oners of  war  who  might  fall  into  the  hands  of  the  Japanese  army,  and, 
in  case  of  the  death  of  such  prisoners,  to  inform  the  French  legation 
or  consulates  of  the  fact.  The  Japanese  Government  promised  to 
furnish  the  desired  information  every  ten  days,  so  far  as  practicable, 
provided  that  the  Russian  Government  would  give  to  the  United 
States  embassy  or  consulates  in  Russia  similar  information  concern- 
ing Japanese  prisoners.  This  arrangement  was  mutually  agreed 
upon. 

Moore's  Digest,  vol.  7,  p.  226,  For.  Rel.  1904,  716,  719. 


EEIIEF    SOCIETIES    FOR    PEISONEES    OF    WAR,    FACILITIES 

EXTENDED    TO. 

Eelief  societies  for  prisoners  of  war,  wliich  are  properly 
constituted  in  accordance  with  the  laws  of  their  country 
and  with  the  object  of  serving  as  the  channel  for  charitable 
effort  shall  receive  from  the  belligerents,  for  themselves  and 
their  duly  accredited  agents  every  facility  for  the  efllcient 
performance  of  their  humane  task  within  the  bounds  im- 
'  posed  by  military  necessities  and  administrative  regulations. 
Agents  of  these  societies  may  be  admitted  to  the  places  of 
internment  for  the  purpose  of  distributing  relief,  as  also 
to  the  halting  places  of  repatriated  prisoners,  if  furnished 
with  a  personal  permit  by  the  military  authorities,  and  on 
giving  an  undertaking  in  writing  to  comply  with  all  meas- 
ures of  order  and  police  which  the  latter  may  issue.' — Arti- 
cle 15,  Regulations,  Hague  Convention  IV,  1907. 

The  second  article  (Article  15)  provides  that  certain  facilities  shall 
be  given  to  such  relief  societies  for  prisoners  of  war  as  are  properly 
constituted. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  H^ue  Conferences,"  p.  144. 

.  That  each  party  shall  be  allowed  to  keep  a  commissary  of  prisoners 
of  their  own  appointment,  with  every  separate  cantonment  of  prisoners 
in  possession  of  the  other,  which  commissary  shall  see  the  prisoners 
as  often  as  he  pleases,  shall  be  allowed  to  receive  and  distribute  what- 
ever comforts  may  be  sent  to  them  by  their  friends,  and  shall  be  free 
to  make  his  reports  in  open  letters  to  those  who  employ  him. 

Treaty  of  Peace  and  Amity  between  the  United  States  and  Prussia,  concluded 
July  11,  1799,  Article  XXIV. 

Each  party  shall  be  allowed  to  keep  a  commissary  of  prisoners, 
;appointed  \)j  itself,  with  every  cantonment  of  prisoners,  in  possession 
of  the  other;  which  commissary  shall  see  the  prisoners  as  often  as  he 
pleases ;  shall  be  allowed  to  receive,  exempt  from  all  duties  or  taxes, 
and  to  distribute,  whatever  comforts  may  be  sent  to  them  by  their 
friends;  and  shall  be  free  to  transmit  his  reports  in  open  letters  to 
the  party  by  whom  he  is  employed. 

Treaty  of  Peace,  Friendship,  Limits  and  Settlement  between  the  United  States 
and  Mexico,  concluded  February  8,  1848,  Article  XXII. 

A  new  and  valuable  rule,  taken  from  the  Brussels  Declaration,  is 
that  of  article  15  of  the  Hague  Regulations  making  it  a  duty  of  every 
belligerent  to  grant  facilities  to  E.elief  Societies  to  serve  as  inter- 

■  This  article  is  substantially  identical  with  Article  15,  Regulations,  Hague  Convention  II,  1899. 
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mediaries  for  charitj^  to  prisoners  of  war.  The  condition  of  the  ad- 
mission of  such  societies  and  their  agents  is  that  the  former  are 
regularly  constituted  in  accordance  with  the  law  of  their  country. 
Delegates  of  such  societies  may  be  admitted  to  the  places  of  intern- 
ment for  the  distribution  of  relief,  as  also  to  the  halting-places  of 
repatriated  prisoners,  through  a  personal  permit  of  the  military 
authorities,  provided  they  give  an  engagement  in  writing  that  they 
will  comply  with  all  regulations  by  the  authorities  for  order  and  police. 
Oppenheim,  vol.  2,  pp.  171,  172. 

Legally  constituted  charitable  societies,  formed  for  the  purpose  of 
assisting  prisoners  of  war,  must  be  given  facilities  for  carrying  out 
their  task,  provided  military  exigencies  and  administrative  regula- 
tions permit.  The  representatives  of  the  societies  need  not,  however, 
be  given  access  to  the  places  of  internment  of  prisoners,  or  the  halting 
places  of  prisoners  who  are  being  repatriated,  unless  they  are  in 
possession  of  a  personal  permit  furnished  to  them  by  the  military 
authorities,  and  have  given  an  undertaking  in  writing  to  comply  with 
all  regulations  of  order  and  pohce  which  may  be  issued. 
Edmonds  and  Oppenheim,  Art.  112. 

Article  15,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  165,  Austro-Hungarian  Manual,  1913. 

Aid  given  by  representative  of  neutral  power. 

November  11,  1899,  the  British  ambassador  at  Washington  was 
advised  that  the  state  secretary  of  the  Transvaal  had  notified  the 
United  States  consul  at  Pretoria,  who  was  exercising  good  offices  in 
behalf  of  British  subjects,  that  all  requests  for  the  payment  of  money 
to  British  prisoners  and  all  inquiries  concerning  them  must  in  future 
come  through  military  channels  at  the  front,  and  that  he  would  not 
further  reco^ize  the  United  States  consul  "in  any  British  official 
capacity.'* 

The  British  Government  desired  it  to  be  pointed  out  to  the  Trans- 
vaal Government  that,  in  declining  the  good  offices  of  the  consul  in 
behalf  of  British  prisoners,  they  were  "departing  from  the  usual 
practice;"  that  during  the  Crimean  war  moneys  for  British  prisoners 
in  Russia  and  for  Russian  prisoners  in  England  were  distributed 
through  the  Danish  representatives  in  St.  Petersburg  and  London; 
that  during  the  Franco-German  war  moneys  were  handed  to -the 
French  prisoners  in  Germany  through  the  British  representative  at 
Berlin,  and  letters  sent  from  them  to  persons  in  France  through  the 
British  foreign  office.  It  was  added  that  reciprocal  privileges  would 
be  allowed  to  Boer  prisoners  in  British  hands. 

The  consul  subsequently  reached  an  understanding,  which  he  set 
forth  in  a  note  to  Mr.  Reitz,  the  state  secretary,  as  follows: 

"1.  The  Government  of  the  South  African  Republic  objects  to 
recognizing  the  United  States  (or  any  other)  consular  officer  £S  the 
official  representative  of  the  British  Government  during  the  present 
war. 

"2.  The  Government  of  the  South  African  Republic  objects  to  the 
.  ransmission  by  the  United  States  consul  of — 

"(a)  Official  communications  from  the  British  Government  and 
addressed  to  the  Government  of  the  South  African  Republic. 
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"(6)  Official  communications  from  the  British  Government  and 
addressed  to  British  prisoners  here. 

"  (c)  Moneys  or  fimds  sent  by  the  British  Government  to  British 
prisoners  here. 

"On  the  other  hand,  I  understand  that  the  Government  of  the 
South  African  Republic  will  have  no  objection  to  the  performance  by 
the  United  States  consul  at  this  capital  of  the  following  services  on 
behalf  of  the  British  prisoners  of  war  and  their  freinds : 

"1.  The  forwarding  of  letters  and  papers  sent  by  friends  or  rela- 
tives of  the  prisoners. 

"2.  The  distribution  of  funds  (under  the  supervision  of  the  war 
office  of  the  South  African  Republic)  sent  to  the  British  prisoners  by 
their  friends  or  relatives. 

"Provided  that  these  services  are  reciprocal  and  that  the  Govern- 
ment of  the  South  African  Republic  will  have  the  right  to  request  the 
similar  services  of  the  United  States  considar  officers  in  the  British 
possessions  and  on  behalf  of  the  Boer  and  Afrikander  prisoners  of  war 
that  are  now  in  the  hands  of  the  British  authorities. 

"I  further  xmderstand  that  the  Government  of  the  South  African 
Republic  reserves  to  itself  the  right  to  revoke  any  or  all  of  the  privi- 
leges to  receive  letters,  money,  and  parcels  now  enjoyed  by  the  Brit- 
ish prisoners  of  war  in  this  Republic,  and  that  the  fact  that  Boer  or 
Afrikander  prisoners  of  war  in  the  hands  of  the  British  authoritiea 
are  not  receiving  kind  and  humane  treatment,  or  are  denied  privileges 
similar  to  the  privileges  now  allowed  to  British  prisoners  of  war  in  the 
South  African  Republic,  will,  if  proven  to  your  satisfaction,  be  deemed 
sufficient  cause  and  reason  for  such  action  on  the  part  of  your  honor- 
able Government." 

Mr.  Reitz  replied  that  this  stated  with  perfect  correctness  "the 
attitude  in  accordance  with  which  this  Government  has  acted  and 
will  contiaue  to  act." 

It  was  subsequently  stated  that  British  prisoners  were  allowed  to 
receive  parcels  of  tobacco  and  other  things,  including  newspapers^ 
if  sent  by  their  friends,  through  the  consulate. 

The  British  Government,  in  expressing  its  thanks  for  the  succesa 
which  had  attended  the  efforts  of  the  consul  in  behaK  of  the  British 
prisoners,  stated,  as  regards  the  treatment  of  Boer  prisoners  by  Brit- 
ish authorities,  "that  telegrams,  books,  clothing,  and  luxuries  are 
freely  transmitted  to  them  after  inspection;  that  small  amounts  of 
money  are  given  to  them  direct,  while  larger  amounts  are  handed  to- 
the  commandant  to  issue  in  small  sums,  and  that  clothing  is  issued  at 
the  public  expense  to  prisoners  who  are  in  great  need  of  it." 
Moore's  Digest,  vol.  7,  pp.  223-225,  For.  Rel.  1900,  619,  621-623. 


EXEMPTIONS    OF    INQUIRY    OFFICES    AND    PRISONERS    OF 
WAR   AS    TO    POSTAGE,    ETC. 

Inquiry  offices  enjoy  the  privilege  of  free  postage.  Letters, 
money  orders,  and  valuables,  as  well  as  parcels  by  post, 
intended  for  prisoners  of  war,  or  dispatched  by  them,  shall 
be  exempt  from  all  postal  duties  in  the  countries  of  origin 
and  destination,  as  well  as  in  the  countries  they  pass 
through. 

Presents  and  relief  in  kind  for  prisoners  of  war  shall  be  ad- 
mitted free  of  all  import  or  other  duties,  as  well  as  of  pay- 
ments for  carriage  by  the  State  railways.'— J.r<icZe  16,  Regu- 
lations, Hague  Convention  IV,  1907. 

The  third  article  (Article  16)  grants /ree  -postage  and  other  advan- 
tages to  the  information  bureaus  and  m  general  for  shipments  made 
to  prisoners. 

Report  to   Hague  Conference  1899,   from  the  Second   Commission,   "Reports 
to  the  Hague  Conferences,"  p.  144. 

The  only  one  of  these  additional  provisions  due  to  the  initiative 
of  the  senior  delegate  of  Belgium  that  has  given  rise  to  discussion 
is  the  third  (Article  16)  relative  to  postal,  customs  and  otJier  privi- 
leges. But  through  the  hearty  support  of  Mr.  Lammasch,  the  tech- 
nical delegate  of  Austria-Hungary,  and  General  den  Beer  Poortugael, 
the  second  delegate  of  the  Netherlands,  this  article  was  also  adopted 
unanimously. 

It  should  be  observed  that  postal  and  other  conventions  will 
have  to  be  modified  to  conform  to  this  provision.  As  to  the  customs 
franking  privilege,  it  obviously  applies  only  to  articles  for  the  per- 
sonal use  oftJie  prisoners. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  144. 

Censorship  of  letters: 

Although  it  is  not  expressly  stated  in  Article  XVI,  it  is  to  be  under- 
stood that  letters  to  or  from  prisoners  of  war  are  liable  to  censorship. 
This  is  an  obvious  military  precaution  and  has  always  been  the 
rule. 

Spaight,  p.  314. 

Postal  conventions,  censorship,  &c. 

To  give  full  effect  to  this  article  [16,  Hague  Kegulations,  1907J, 
new  postal  conventions  would  be  necessary,  as  also,  probably,  fresh 
legislation. 

1  This  article  is  substantially  identical  with  Article  16,  Kegulations,  Hague  Convention  II,  1899. 
9^257—19 7  97 
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Letters  written  to,  or  received  for,  prisoners  of  war  are  liable  to 
such  censorship  as  may  be  ordered. 

The  provision  m  the  second  paragraph  would  apply  only  to  articles 
for  personal  use. 
Holland,  p.  26. 

Letters,  money  orders,  valuables,  and  postal  parcels  destined  for 
or  despatched  by  prisoners  of  war  must  enjoy  free  postage,  and 
gifts  and  relief  in  kmd  for  prisoners  of  war  must  be  admitted  free 
From  all  custom  and  other  duties  as  well  as  payments  for  carriage 
by  Government  ra,ilways  (article  16). 
Oppenheim,  Vol.  2,  p.  169. 

Presents  and  relief  in  kind  for  them  [prisoners  of  war]  are  to  be 
admitted  untaxed  and  to  be  carried  by  state  railways  free  of  charge. 
Their  correspondence  is  to  be  exempt  from  postal  charges,  not  only 
in  the  belligerent  countries,  but  in  all  neutral  states  thorough  which 
it  may  pass;  *  *  * 
Lawrence,  p.  402. 

Censorship.  —The  foregomg  rule  does  not  preclude  censorship  and 
regulations  which  the  belligerent  holdmg  the  prisoners  may  decide 
to  establish  with  regard  to  receipt  and  dispatch  of  letters  and  other 
articles  referred  to. 
U.  S.  Manual,  p.  33. 

The  information  bureaux  must  enjoy  the  privilege  of  free  carriage. 
Letters,  money  orders,  and  valuables,  as  well  as  postal  parcels,  m- 
tended  for  prisoners  of  war,  or  despatched  by  them,  must  be  exempt 
from  all  postal  charges  in  the  countries  of  origin  and  destination  as 
well  as  m  the  countries  through  which  they  pass.  Presents  and  relief 
in  kind  for  prisoners  of  war  must  be  admitted  free  of  all  import  and 
other  duties,  and  free  of  any  payment  for  carriage  by  State  railways. 
Edmonds  and  Oppenheim,  art.  108. 

The  information  bureau  enjoys  freedom  from  postage,  as  do  gen- 
erally all  postal  despatches  sent  to  or  by  prisoners  of  war.     Chari- 
table gifts  for  prisoners  of  war  must  be  free  of  customs  duty  and  also 
of  freight  charges  on  the  public  railways. 
German  War  Book,  p.  96. 

Article  16,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  166,  Austro-Hungarian  Manual,  1913. 


OFFICEE-PEISOHERS,    HOW    PAID. 

O  facers  taken  prisoners  shall  receive  the  same  rate  of  pay 
as  officers  of  corresponding  rank  in  the  country  where  they 
are  detained,  the  amount  to  be  ultimately  refunded  by  their 
own  Government. — Article  17,  Regulations,  Hague  Convention  IV, 
1907. 

Article  17,  Japanese  Amendment. 

The  amendment  proposed  by  the  Japanese  delegation  was  intended 
to  replace  Article  17  with  the  following  text: 

The  Government'  wiU  grant,  if  necessary,  to  officers  who  are  pris- 
oners in  its  bands,  a  suitable  pay,  the  amount  to  be  refunded  by  their 
Government. . 

This  change  was  due  to  a  desire  to  avoid  the  different  iaterpreta- 
tions  which  could  be  given  to  the  text  in  force,  and  to  the  necessity 
of  making  more  precise  the  definition  of  the  term  'full  pay'  in  that 
text.  The  new  wording,  however,  could  permit  a  Government 
either  to  give  nothing  or  to  grant  excessive  pay;  and  it  was  therefore 
sent  to  the  committee.  The  committee,  after  acquainting  themselves 
with  the  interpretations  that  the  domestic  regulations  of  difl^erent 
countries  give  to  the  phrase  'full  pay'  found  it  indispensable  to 
omit  the  words  'if  necessary'  in  order  to  make  the  article  obligatory. 

It  was  also  deemed  necessary,  for  the  sake  of  consistency,  to  take 
into  account  the  corresponding  article  of  the  Geneva  Convention  of 
1906,  dealing  with  the  salaries  of  the  medical  personnel  when  pris- 
oners (Chapter  3,  Article  13)  which  secures  to  them  the  same  pay 
and  allowances  from  the  captor  as  the  latter  gives  to  persons  of  the 
same  grade  in  his  own  army. 

In  consequence,  the  committee  proposed  to  the  subcommission 
the  following  formula : 

The  Government  wUl  grant  to  ofiicers  who  are  prisoners  in  its 
hands  the  pay  to  which  officers  of  the  same  rank  of  its  army  are 
entitled,  the  amoimt  to  be  refunded  by  their  Government. 

As  the  Japanese  delegation  concurred  in  this  text,  the  Commission 
adopted  it  unanimously  and  submits  it  to  the  Conference. 

Eeport  to  Hague  Conference,  1907,  from  the  Second  Commission,  "Eeports  to 
Hague  Conferences,"  p.  523. 

Officers  taken  prisoners  may  receive,  if  necessary,  the  fuU  pay 
allowed  them  in  this  position  by  their  country's  regulations,  the 
amotmt  to  be  repaid  by  their  Government. 
Aj-ticle  17,  Regulations,  Hague  Convention  II,  1899. 

The  fourth  article  (Article  17)  has  for  its  object  to  favor  payment 
of  salary  to  prisoners  who  are  officers. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  144. 

Unless,  of  course,  the  liability  is  undertaken,  in  the  Treaty  of 

Peace,  by  the  other  belfigerent, 

Holland',  p.  26. 

99 


100  LAWS  OP  LAND  WAEFABE. 

Article  XVII  is  an  amendment  made  by  the  last  Hague  Conference 
of  a  provision  of  the  Conference  of  1899,  which  gave  officers  who  were 
prisoners  of  war  the  privilege  of  receiving  advances  of  pay  from  their 
captor,  if  they  were  entitled  to  pay  (hiring  captivity  under  their 
army  regulations:  the  amount  of  the  advances  to  be  repaid  by  their 
Government.  The  amended  Article  entitles  them  to  be  paid,  even 
if  their  service  regulations  deprive  them  of  pay  while  in  captivity, 
and  the  rate  authorised  is  that  of  the  capturing  belligerent's  army,  not 
their  own.  As  provided  in  the  old  article,  the  captor  is  to  be  reim- 
bursed, but,  as  Professor  Holland  points  out,  there  is  nothing  to 
prevent  the  latter  imdertaking  in  the  Peace  Treaty  to  bear  the  cost 
of  the  payments  he  has  made.  The  issue  of  pay  to  captured  officers 
has  been  the  rule  in  modem  wars. 
Spaight,  p.  315. 

The  difference  in  treatment  of  officers  and  men  as  regards  the 
issue  of  pay  is  reasonably  to  be  explained  by  their  different  standards 
of  living  and  the  disproportion  between  their  consequent  necessary 
expenditure.  Although  in  a  campaign  officers  are  ready  and  willing 
to  share  their  men's  fare,  there  is  no  reason  that  they  should  do  so 
under  the  altered  conditions  of  internment.  The  men,  moreover, 
may  be  employed  and  paid  for  their  work,  while  officers  may  not. 
Spaight,  p.  316. 

The  alteration  in  this  Article  [17,  Hague  Regulations,  1907]  was 
also  the  result  of  a  Japanese  proposal  slightly  modified  in  Committee. 
Articlel7  (99)  provided  thatofficers  who  were  prisoners  might  receive,in 
proper  cases,  the  full  pay  allowed  them  while  in  this  position  by  the  regu- 
lations of  their  own  covmtry,  the  amount  to  be  repaid  by  their  Govern- 
ment. There  appear  to  have  been  doubts  as  to  the  actual  meaning  of 
this  Article  and  some  Governments,  e.  g.  the  United  States,  make  no 
provision  for  such  a  case.  The  original  Japanese  draft  left  the  mat- 
ter in  a  very  equivocal  condition  and  the  Sub-Committee,  having 
referred  to  the  corresponding  Article  in  the  Geneva  Convention  of 
1906  as  regards  the  pay  of  the  personnel  of  the  Medical  Service  in  the 
enemy's  hands  (Chapter  iii.  Art.  13),  proposed  the  Article  in  the 
form  in  which  it  now  stands,  so  that  officers  taken  prisoner  receive  the 
pay  allowed  to  officers  of  the  same  rank  of  the  country  whose  prisoners 
they  are,  the  amount  to  be  repaid  by  their  Government. 
Higgins,  p.  262. 

Officer  prisoners  mnst  receive  the  same  pay  as  officers  of  corre- 
sponding rank  in  the  coimtry  where  they  are  detained,  the  amount 
to  be  repaid  by  their  Government  after  the  conclusion  of  peace. 
Oppenheim,  vol.  2,  p.  168. 

Thoi^h  officers  cannot  be  set  to  task-work  by  their  captors,  they 
are  not  left  without  pecuniary  resources.  They  must  receive  the 
same  pay  as  officers  of  corresponding  rank  in  the  coimtry  where  they 
are  detained,  and  the  amount  so  expended  must  be  refimded  by 
their  own  government  at  the  end  of  the  war. 
Lawrence,  p.  402. 

Article  17,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  167,  Austro-Hungarian  Manual,  1913. 


RELIGIOUS    LIBERTY    OF    PRISONERS    OF    WAR. 

Prisoners  of  war  shall  enjoy  complete  liberty  in  the  exercise 
of  their  religion,  including  attendance  at  the  services  of 
whatever  Church  they  may  belong  to,  on  the  sole  condition 
that  they  comply  with  the  measures  of  order  and  police 
issued  by  the  military  authoTities.^— Article  18,  Regulations, 
Hague  Convention  IV,  1907. 

This  article  cannot,  of  course,  be  fully  put  into  execution  unless  a 
chaplain  of  the  prisoner's  own  persuasion  happens  to  be  present. 
Holland,  p.  26. 

Article  XVIII  guarantees  freedom  of  conscience  and  of  worship  to 
prisoners  of  war.  There  may  be  cases,  of  course,  in  which  it  is  im- 
possible to  provide  for  the  proper  celebration  of  the  prisoners'  wor- 
ship— ^for  instance  (as  Professor  Holland  points  out),  if  there  is  no 
chaplain  of  their  denomination  present.  The  Japanese  raised  no  ob- 
jection to  the  practice  of  even  the  most  bizarre  religious  cults  among 
the  Russian  prisoners  in  1904-5. 
Spaight,  p.  316. 

All  prisoners  of  war  must  enjoy  every  latitude  in  the  exercise  of^ 
their  religion,  including  attendance  at  their  own  church  service,  pro- 
vided only  they  compl}-  with  the  regulations  for  order  issued  by  the 
military  authorities. 

Oppenheim,  vol.  2,  p.  168.  / 

Prisoners  of  war  are  to  have  full  liberty  of  worship. 
Lawrence,  p.  402. 

Prisoners  of  war  should  be    *     *     *     allowed  entire  freedom  of 
worship. 

Art.  28,  Russian  Instructions,  1904. 

Prisoners  of  war  must  be  given  complete  liberty  in  the  exercise  of 
their  reUgion,  including  attenadnce  at  the  services  of  their  own 
Church,  on  the  sole  condition  that  they  comply  with  the  regulations 
of  order  and  police  prescribed  h\  the  mihtary  authorities. 
Edmonds  and  Oppenlieim,  Art.  113. 

Article  18,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  168,  Austro-Hungarian  Manual,  1913. 

'  This  article  is  substantially  identical  with  Article  18,  Regulations,  Hague  Convention  II,  1899. 
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wins,  DEATH  CERTIFICATES,  AND   BXJEIAI  OF  PEISONERS 

OF   WAR. 

The  wills  of  prisoners  of  war  are  received  or  drawn  up  in  the 
same  way  as  for  soldiers  of  the  national  army. 

The  same  rules  shall  be  observed  regarding  death  certificates 
as  well  as  for  the  burial  of  prisoners  of  war,  due  regard 
being  paid  to  their  grade  and  rank.^ — Article  19,  Regulations, 
Hague  Convention  IV,  1907. 

Legal  piovisious  as  to  "military"  wills. 

Any  difficulty  which  might  have  arisen  out  of  the  provisions  of 
Article  XIX  as  to  prisoners'  walls  is  overcome  by  the  exceptional 
privileges  which  both  English  law  and  those  European  systems  of 
jurisprudence  which  derive  from  the  Koman  code  grant  to  soldiers 
as  regards  the  making  of  a  "last  will  and  testament."  A  nuncupa- 
tive or  verbal  will,  or  a  private  letter  expressing  the  writer's  wishes  as 
to  the  disposal  of  his  effects,  is  commonly  regarded  as  having  the 
full  legal  effect  of  a  will.  The  soldier  who  is  captured  is  still  con- 
sidered as  being  "on  actual  military  service,"  and  though  he  has 
not  acquired  a  domicile  in  the  captor's  country,  a  will  drawn  up  in 
accordance"  with  the  regulations  of  the  captor's  army  would  probably 
be  accepted  in  every  case  as  a  sound  "military  will" — certainly  by 
4(fthe  Probate  Court  of  England. 
Spaight,  p.  317. 

Caie  of  the  dead. 

Respect  should  always  be  shown  to  the  enemjr's  dead,  whether 
they  have  died  on  the  field  of  battle  or  m  captivity.  Care  should 
also  be  taken  before  burial,  to  preserve  their  regimental  number,  or 
other  evidences  of  identity,  with  a  view  to  communicating  the  same 
to  the  enemy's  commander,  or  to  the  Bureau  mentioned  in  Art.  34, 
sufra  (H.  R.  14).  Cf.  Art.  45,  infra  (G.  4). 
Holland,  p.  26. 

If  a  prisoner  wants  to  make  a  will,  it  must  be  received  by  the 
authorities  or  drawn  up  on  the  same  conditions  as  for  soldiers  of  the 
national  army.  And  the  same  rules  are  valid  regarding  death 
certificates  and  the  burial  of  prisoners  of  war,  and  due  regard  must 
be  paid  to  their  grade  and  rank. 
Oppenheim,  vol.  2,  p.  169. 

The  wills  of  prisoners  are  to  be  drawn  up  and  preserved,  in  con- 
formity with  the  common  law. 

In  case  of  the  death  of  a  prisoner  of  war,  a  record  of  it  shall  be 
made  and,  at  the  time  of  the  obsequies-  proper  regard  shall  be 
paid  to  his  rank  and  titles. 

Arts.  35  and  36,  Russian  Instructions,  1904. 

1  This  article  is  substantially  identical  with  Article  19,  Regulations,  Hague  Convention  II,  1899. 
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The  wills  of  prisoners  of  war  must  be  received  or  drawn  up,  their 
certificates  of  death  prepared,  and  their  burials  carried  out,  due  regard 
being  paid  to  their  rank,  in  the  same  way  as  for  soldiers  of  the  army 
which  captured  them. 

Edmonds  and  Oppenheim,  Art.  114. 

Article  19,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  169,  Austro-Hungarian  Manual,  1913. 


REPATRIATION  OF   PRISONERS  OF  WAR   AFTER   WAR   ENDS. 

After  the  conclusion  of  peace,  the  repatriation  of  prisoners 
of  war  shall  be  carried  out  as  quickly  as  possible.' — Article 
20,  Regulations,  Hague  Convention  IV,  1907. 

Finally,  the  last  of  these  new  articles  (Article  20)  expressly  stipu- 
lates that  after  the  conclusion  of  peace  '  the  repatriation  of  prisoners 
of  war  shall  be  carried  out  as  quickly  as  possible.'  Immediate  abso- 
lute liberation  is  indeed  not  possible,  for  it  would  be  sure  to  lead  to 
disorder. 

This  Article  20  was  to  have  a  second  paragraph  saying  that  no 
prisoner  of  war  can  be  detained  nor  his  liberation  postponed  on 
account  of  sentences  passed  upon  him  or  of  acts  occurring  since  his 
capture,  crimes  or  offenses  at  common  law  excepted.     At  the  sug- 

festion  of  Colonel  Gross  von  Schwarzhoff  this  provision  was  omitted 
y  common  accord  in  consideration  of  the  requirements  of  discipline 
which  must  be  maintained  and  enforced  with  sufficient  penalties  up 
to  the  very  last  day  of  the  captivity  of  prisoners  of  war. 

Eeport  to  Hague  Confjerence,  1899,  from  the  Second  Commission,  "Reports  to  the 
Hague  Conferences,"  p.  144. 

The  captivity  of  prisoners  of  war  ceases,  as  a  matter  of  right,  at 
the  conclusion  of  peace;  but  their  liberation  is  then  regulated  by 
agreement  between  the  belligerents. 

It  also  ceases  as  of  right  for  wounded  or  sick  prisoners,  who,  after 
being  cured,  are  found  to  be  unfit  for  further  military  service.     The 
captor  should  then  send  them  bark  to  their  country. 
Institute,  1880,  pp.  39,  40. 

Seasons  for  delay. 

Some  delays  .must,  of  course,  occur,  on  account  of  (1)  insufficiency 
of  transport;  (2)  obvious  risk  in  at  once  restoring  to  the  vanquished 
Power  the  troops  of  which  it  has  been  deprived;  (3)  some  prisoners 
being  under  punishment  for  offences  committed  during  their  impris- 
onment. 

Holland,  p.  27. 

Reasons  for  delay. 

The  repatriation  of  the  Spanish  prisoners  in  1898  was  carried  out 
by  the  United  States  Government  with  exceptional  despatch.  The 
terms  of  Toral's  surrender  provided  for  the  return  of  all  the  troops 
in  Cuba  to  Spain,  without  delay,  and  the  shipment  began  on  9th 
August,  the  work  of  transportation  being  entrusted  to  a  Spanish 
shipping  line,  the  Compania  Transatlantica  Espanola,  which  was  em- 
ployed for  two  reasons:  it  made  the  lowest  tender  for  the  service, 
and  the  Washington  War  Department  wished  to  avoid  any  charge  of 
ill-treatment  of  the  prisoners  being  laid  at  any  American  door,  as 

'  This  article  is  substantially  identical  with  Article  20,  Regulations,  Hague  Convention  II,  1899. 
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might  have  happened  had  an  American  company  been  employed. 
All  the  troops — about  23,000 — ^were  embarked  by  17th  September. 
The  arrangement  was  both  humane  and  business-like. 

The  second  exception  referred  to  by  Professor  Holland  is  an  ex- 
tremely dubious  one.  There  is  no  authority  for  it  in  the  Reglement 
itself,  nor  in  the  unwritten  usages  of  war  as  reflected  in  the  pages 
of  the  jurists.  To  allow  a  belligerent  to  retain  prisoners  of  war  be- 
cause they  might  be  used  to  renew  the  struggle  would  be  to  sanction 
a  possibly  indefinite  retention  of  the  troops  of  an  amicable  sovereign 
Power  (peace  having  been  made)  and  to  make  the  provisions  of 
Article  XX  a  dead  letter.  If  the  captm-ing  belligerent  has  to  go  to 
such  an  extreme  length  as  this  to  safeguard  himself,  he  would  do 
better  not  to  sign  the  Peace  Treaty  at  all.  The  circumstances  in 
which  the  measure  contemplated  by  Professor  Holland  would  be 
justified  appear  very  unlikely  to  arise  in  a  war  between  modern 
civilised  Powers. 

Professor  Holland's  third  exception  is  also  mentioned  by  the  Ger- 
mto  General  Staff  jurist,  and  has  the  authority  of  the  Hague  dele- 
gates of  1899,  as  expressed  in  the  Protocol  of  the  Conference.  An 
addition  to  Article  XX  was  proposed,  stating  that  a  prisoner  of  war 
could  not  be  detained,  nor  could  his  liberation  be  deferred,  on  account 
of  any -sentence  pronounced  or  any  event  which  occurred  since  his 
capture,  except  for  crimes  or  delicts  under  common  law.  The  addi- 
tion was  suppressed  unanimously,  on  the  ground  that  discipline 
must  be  maintained  and  surrounded  with  adeq^uate  sanctions  up  to 
the  very  last  day  of  captivity.  A  further  case  m  which  repatriation 
may  be  deferred  is  where  a  prisoner  is  awaiting  trial  for  an  offence 
against  the  laws  of  war. 

Spaight,  p.  318;  KreigshTauch  im  Landlcriege,  p.  17. 

Captivity  can  come  to  an  end  through  different  modes.  Apart 
from  release  on  parole,  which  has  already  been  mentioned,  captivity 
comes  to  an  end — (1)  through  simple  release  without  parole;  (2) 
through  successful  flight;  (3)  through  liberation  by  the  invading 
enemy  to  whose  army  the  respective  prisoners  belong;  (4)  through 
exchange  for  prisoners  taken  by  the  enemy;  (5)  through  prisoners 
being  brought  into  neutral  territory  by  captors  who  take  refuge 
there;  and,  lastly  (6),  through  the  war  coming  to  an  end.  Kelease 
of  prisoners  for  ransom  is  no  longer  practised,  except  in  the  case  of  the 
crew  of  a  captured  merchantman  released  on  a  ransom  bill.  It 
ought,  however,  to  be  observed  that  the  practice  of  ransoming  pris- 
oners might  be  revived  if  convenient,  provided  the  rknsom  is  to  be 
paid  not  to  the  individual  captor  but  to  the  belligerent  whose  forces 
made  the  capture. 

As  regards  the  end  of  captivity  through  the  war  coming  to  an  end, 
a  distinction  must  be  made  according  to  the  different  modes  of  end- 
ing war.  If  the  war  ends  by  peace  being  concluded,  captivity  comes 
to  an  end  at. once  with  the  conclusion  of  peace,  and,  as  article  20  of 
the  Hague  Regulations  expressly  enacts,  the  repatriation  of  prisoners 
must  be  effected  as  speedily  as'possible.  If,  however,  the  war  ends 
through  conquest  and  annexation  of  the  vanquished  State,  captivity 
comes  to  an  end  as  soon  as  peace  is  established.  It  ought  to  end 
with  annexation,  and  it  will  in  most  cases  do  so.  But  as  guerilla  war 
may  well  go  on  after  conquest  and  annexation,  and  thus  prevent  a 
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condition  of  peace  from  being  established,  although,  real  warfare  is 
over,  it  is  necessary  not  to  confound  annexation  with  peace.  Th« 
point  is  of  interest  regarding  such  prisoners  only  as  are  subjects  of 
neutral  States.  For  other  prisoners  become  through  annexation 
subjects  of  the  State  that  keeps  them  in  captivity,  and  such  State  is, 
therefore,  as  far  as  International  Law  is  concerned,  unrestricted  in 
taking  any  measure  it  likes  with  regard  to  them.  It  can  repatriate 
them,  and  it  will  in  most  cases  do  so.  But  if  it  thinks  that  they 
mi^ht  endangar  its  hold  over  the  conquered  territory,  it  might  like 
wise  prevent  their  repatriation  for  any  definite  or  indefinite  period. 
Oppenheim,  vol.  2,  pp.  172,  173. 

Exception. 

After  the  South  African  War,  Great  Britain  refused  to  repatriate 
those  prisoners  of  war  who  were  not  prepared  to  take  the  oath  of 
allegiance. 

Oppenheim,  vol.  2,  p.  173,  note. 

« 
A  very  important  effect  of  a  treaty  of  peace  is  termination  of  the 
captivity  of  prisoners  of  war.  This,  however,  does  not  mean  that 
with  the  conclusion  of  peace  all  prisoners  of  war  must  at  once  be 
released.  It  only  means — to  use  the  words  of  article  20  of  the  Hague 
Regulations — that  "After  the  conclusion  of  peace,  the  repatriation  of 
prisoners  of  war  shall  take  place  as  speedily  as  possible."  The  instant 
release  of  prisoners  at  the  very  place  where  they  were  detained, 
would  be  inconvenient  not  only  for  the  State  which  kept  them  in 
captivity,  but  also  for  themselves,  as  in  most  cases  they  would  not 
possess  means  to  pay  for  their  journey  home.  Therefore,  although 
with  the  conclusion  of  peace  they  cease  to  be  captives  in  the  tech- 
nical sense  of  the  term,  prisoners  of  war  remain  as  a  body  under  mili- 
tary discipline  until  they  are  brought  to  the  frontier  and  handed 
over  to  their  Government.  That  prisoners  of  war  may  be  detained 
after  the  conclusion  of  peace  until  they  have  paid  debts  incurred 
during  captivity  seems  to  be  an  almost  generally  recognised  rule. 
But  it  is  controversial  whether  such  prisoners  of  war  may  be  detained 
as  are  undergoing  a  term  of  imprisonment  imposed  upon  them  for 
offences  against  discipline.  After  the  Franco-German  War  in  1871 
Germany  detained  such  prisoners,  whereas  Japan  after  the  Russo- 
Japanese  War  ia  1905  released  them. 
Oppenheim,  vol.  2,  p.  33-5. 

According  to  modern  rules  the  right  to  detain  prisoners  ceases  when 
the  war  ceases.  Each  side  must  then  make  arrangements  for  their 
repatriation.  But  up  to  the  Peace  of  Westphalia  in  1648  it  was 
necessary  to  make  special  stipulations  for  such  release  without  ran- 
som; and  in  default  of  any  arrangement  of  the  kind  the  prisoners 
were  detained  in  captivity. 
Lawrence,  pp.  398,  399. 

Exceptions. 

It  is  generally  admitted  that  prisoners  of  war  may  be  detained 
after  the  conclusion  of  peace  until  they  have  paid  the  debts  incurred 
by  them  during  their  captivity,  and  while  they  are  serving  out  sen- 
tences of  imprisonment  pronounced  against  them  for  common  law 
crimes.     Whether  they  may  be  detained  during  terms  of  imprison- 
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ment  imposed  on  them  for  disciplinary  offences  is  a  moot  point.  In 
principle  such  imprisonment  is  merely  a  modification  of  the  captivity, 
therefore  an  incident  of  the  war,  and  cannot  continue  after  the  peace 
has  put  an  end  to  the  exercise  of  warlike  force  and  therefore  to  the 
captivity  itself.  The  case  is  different  from  that  of  the  condemnation 
by  a  court  of  admiralty,  after  the  peace,  of  an  enemy  ship  the  title 
to  which  was  complete  by  capture  during  the  war,  since  there  is  then 
no  new  or  continuing  exercise  of  warlike  force,  merely  the  existing 
title  is  declared.  On  the  other  hand  it  is  argued  that  disciplinary 
punishments  imposed  when  the  war  was  plainly  nearing  its  end 
would  not  be  deterrent  if  the  peace  terminated  them,  and  it  would 
be  difficult  at  that  stage  of  the  war  to  keep  the  prisoners  in  order. 
In  1871  the  Prussian  government  acted  on  this  practical  view,  and 
France  remonstrated  but  did  not  retaliate.  Calvo  (§2957)  defends 
the  French  view,  but  Lueder  is  inclined  to  justify  Prussia  without 
controverting  the  principle.  At  the  Hague  in  1899  the  draft  of 
H  XX  proposed  by  the  Belgian  delegate  M.  Beernaert  contained  a 
clause  prohibiting  the  detention  of  a  prisoner  for  condemnations 

{)ronounced   or  facts  occurred  since  his  capture,   except  common 
aw  crimes  or  offences ;  but  the  clause  was  struck  out  on  the  German 
technical  delegate's  objecting  to  it.     Japan  in  1905,  after  her  war 
with  Russia,  released  the  prisoners  who  were  serving  disciplinary 
imprisonments;  and  this  appears  to  be  the  proper  course  to  follow. 
Westlake,  vol.  2,  pp.  71,  72. 

When  repatriation  delayed. — The  immediate  repatriation  of  prisoners 
of  war  is  not  always  possible,  due  to  the  following  causes :  - 

1.  Insufficiency  of  transport; 

2.  Obvious  risk  to  captor  State  in  restoring  to  the  vanquished 
power  troops  of  which  it  has  been  deprived;  and 

3.  Some  prisoners  of  war  may  be  undergoing  punishment  for 
offenses  committed  during  their  imprisonment. 

U.  S.  Manual,  p.  35. 

Through  the  conclusion  of  peace  captivity  comes  ipso  facto  to  an 
end,  but  the  prisoners  of  war  remain  nevertheless  as  a  body  under  the 
military  discipline  of  the  Government  that  holds  them,  until  their 
repatriation.  The  repatriation  must,  however,  be  carried  out  as 
quickly  as  possible;  but  absolute  immediate  repatriation  is  not 
always  feasible,  owing  to  the  risk  of  creating  disorder  and  to  insuffi- 
ciency of  transport. 

It  is  a  matter  of  controversy  whether  prisoners  of  war  may  be 
detained  who  are  awaiting  trial  or  are  imdergoing  a  term  of  imprison- 
ment imposed  on  them  for  disciplinary  offences.  It  is  advisable, 
therefore,  to  come  to  some  arrangement  with  regard  to  all  such  pris- 
oners in  the  terms  of  peace.  That  prisoners  of  war  may  be  retamed 
after  the  conclusion  of  peace  until  they  have  paid  debts  incurred 
during  captivity  seems  to  be  an  almost  generally  recognized  rule. 
Edmonds  and  Oppenheim,  Arts.  115,  116. 

Prisoners  undergoing  punishment. 

All  war  crimes  are  liable  to  be  punished  by  death,  but  a  more  lenient 
penalty  may  be  pronounced.  Corporal  punishment  is  excluded  and 
cruelty  in  any  form  must  be  avoided.  The  punishment  should  be 
deterrent,  but  great  severity  may  defeat  its  own  ends  by  driving  the 
population  to  rebellion. 
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In  pronouncing  a  sentence  of  imprisonment  it  need  not  be  taken 
into  consideration  whether  there  is  a  probability  of  the  prisoner 
being  released  at  the  end  of  the  war.  There  is  no  right  to  claim 
release  and  it  would  not  be  in  the  interest  of  humanity  to  grant  such 
right,  for  otherwise  belligerents  would  be  forced  to  carry  out  capital 
punishment  in  many  more  cases  than  is  now  usually  necessary. 
EdmondB  and  Oppenheim,  Arte.  450,  451. 

With  the  cessation  of  the  war  every  reason  for  the  captivity  ceases' 
provided  there  exist  no  special  grounds  for  another  view.  It  is  on 
that  account  that  care  should  be  taken  to  discharge  prisoners  imme- 
diately. There  remain  only  prisoners  sentenced  to  punishment  or 
awaiting  trial,  i.  e.,  until  the  expiration  of  their  sentence  or  the  end 
of  their  trial  as  the  case  may  be. 
German  War  Book,  p.  99. 

Article  20,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  170,  Austro-Hungarian  Manual,  1913. 

The  United  States  having  agreed  imder  the  capitulation  of  San- 
tiago de  Cuba  to  return  the  Spanish  troops  to  Spain,  an  understanding 
was  sought  through  the  British  ambassador  at  Madrid  with  the 
Spanish  Government  that  the  transports  would  be  considered  as 
neutralized,  both  on  the  inward  ana  on  the  outward  voyage,  no 
belligerent  act  to  fse  committed  by  or  upon  them;  and  that  they 
would  not  be  subjected  to  port  charges,  unless  pilotage,  as  to  which 
an  express  understanding  was  desired. 

Immediately  afterwards  an  offer  for  the  transportation  of  the 
Spanish  prisoners  was  received  from  the  Spanish  Trans-Atlantic 
Line.  The  United  States  agreed  to  give  to  the  ships  of  that  line 
having  only  such  armament  as  merchant  ships  usually  carry,  safe 
conduct  on  the  inward  and  the  outward  voyage,  provided  that  they 
committed  no  unneutral  act.  But,  whatever  the  nationality  of  the 
ships,  the  United  States  proposed  that  Spain  should  provide  medical , 
and  surgical  attendance  for  prisoners  on  the  transports;  that  the 
United  States  should  furnish  medical  suppMes  and  rations;  but  that 
Spain  should  designate  one  officer  for  each  ship  as  commissary  to 
see  that  the  rations  were  sufficient,  and  that  Spanish  officers  should 
assume  the  police  regulation  of  the  ships. 

The  Spanish  Government  agreed  to  these  terms,  including  the 
exemption  of  the  transports  from  port  dues,  except  pilotage.  It 
was  also  agreed  that  if  American  or  neutral  ships  were  employed,  a 
quarantine  station,  in  case  of  contagion,  should  be  established  on 
shore,  so  that  the  ships  could  depart  promptly.  A  formal  under- 
standing with  the  Spanish  Government  was  subsequently  rendered 
unnecessary  by  the  contract  entered  into  with  the  Spanish  Trans- 
Atlantic  Company,  under  which  the  company  agreed  to  take  the 
officers  and  men  from  Santiago  de  Cuba  to  Spain  for  a  certain  sum 
for  each  individual,  covering  transportation,  subsistence,  and  deliv- 
ery on  shore.  The  United  States,  on  the  other  hand,  gave  to  the 
ships  while  sailing  under  the  contract  to  Santiago  de  Cuba  and  thence 
to  Spain  safe  conduct  against  the  acts  of  persons  under  the  jurisdic- 
tion of  the  United  States. 

Moore's  Digest,  vol.  7,  pp.  230,  231;  For.  Rel.  1898,  990,  992. 


SICK  AND  WOUNDED,  OBLIGATIONS  TO,  OF  BELLIGERENTS. 

The  obligations  of  belligerents  with  regard  to  the  sick  and 
wounded  are  governed  by  the  Geneva  Convention.— ^riicZe  21, 

Regulations,  Hague  Convention  IV,  1907. 

Chapter  in,  The  Sick  and  Wounded  (Article  21). 

The  sole  article  in  this  chapter  is  a  literal  copy  ofArticle  35  of  the 
Brussels  project.  It  was  adopted  unanimously  and  without  debate. 
As  the  chairman  of  the  subcommission  remarked,  we  confine  ourselves 
to  stating  that  the  rules  of  the  Geneva  Convention  must  be  observed 
between  helligerents.  Moreover,  the  last  part  of  the  article  anticipates 
a  future  modification  of  that  Convention. 

As  you  know,  it  is  stated  elsewhere,  in  Article  60  (old  Article  56) 
that  the  Geneva  Convention  likewise  applies  to  the  sick  and  wounded 
interned  in  neutral  territory. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to  the 
Hague  Conferences,"  p.  145. 

[For  the  provisions  of  the  Geneva  Convention  of  1906,  see  The 
Laws  of  Neutrality,  discussion  under  the  heading  ofArticle  15,  Hague 
Convention  V,  1907.] 

The  obligations  of  belligerents  with  regard  to  the  sick  and  wounded 
are  governed  by  the  Geneva  Convention  of  the  22nd  August,  1864, 
subject    to  any  modifications  which  may  be  introduced  into  it.^ 
Article  21,  Regulations,  Hague  Convention  II,  1899. 

In  the  case  of  enemies  rendered  harmless  by  wounds  or  disease, 
the  growth  of  humane  feeling  has  long  passed  beyond  the  simple 
requirement  that  they  shall  not  be  killed  or  ill-used,  and  has  cast 
upon  belligerents  the  duty  of  tending  them  so  far  as  is  consistent 
with  the  primary  duty  to  their  own  wounded. 
Hall,  p.  416. 

When  ancient  and  modem  warfare  are  compared,  it  is  not  in  the 
treatment  of  prisoners  only  that  the  latter  shows  to  great  advantage. 
In  these  days 

Provision  is  made  for  tendina  the  sick  and  wounded,  whereas  we  hear 
little  of  wounded  in  the  battles  of  antiquity,  when  the  usual  lot  of 
enemies  left  helpless  on  the  field  was  to  be  first  plundered  and  then 
killed.  No  special  organization  appears  to  have  been  provided  for 
their  relief  till  1190,  when,  at  the  great  siege  of  Acre  during  the  Third 
Crusade,  the  order  of  Teutonic  Knights  was  founded  to  tend  them. 
Then  for  ages  the  task  of  caring  for  the  sick  and  wounded  was  left  to 
private  and  generally  ecclesiastical  benevolence.  But  in  the  seven- 
teenth century  states  began  to  send  into  the  field  along  with  their 
armies  a  small  number  of  surgeons  and  chaplains,  and  a  few  field- 
hospitals;  and  since  then  much  progress  has  been  made  in  this  de- 

»  This  article  is  identical  witli  Article  36,  Declaration  of  Brussels. 

109 


110  LAWS   OF  LAND  -WAEFAIIE. 

partment  of  army  organization.  In  modern  wars  state  provision  has 
been  supplemented  by  private  effort;  and  in  some  cases  neutral 
societies  and  individuals  have  given  aid  from  motives  of  humanity. 
At  last  in  1864  humanitarian  arrangements  of  an  international  char- 
acter were  made.  In  that  year  the  Swiss  Government,  moved  thereto 
by  the  terrible  account  of  M.  Dunant,  who  had  seen  the  sufferings  of 
the  sick  and  wounded  in  the  campaign  of  Solferino,  called  together 
a  Conference  of  twelve  states  at  Geneva.  The  result  was  a  Conven- 
tion which  gradually  obtained  the  adhesion  of  practically  all  the 
powers  of  the  civilized  world.  It  protected  the  sick  and  wounded 
from  violence,  and  provided  that  aU  persons  and  things  connected 
with  the  care  of  them  should  enjoy  exemption,  as  far  as  possible, 
from  the  severities  of  warfare.  It  represented  an  enormous  advance, 
though  its  provisions  were  by  no  means  coinplete.  An  attempt  to 
remedy  some  of  its  deficiencies  and  extend  it  to  naval  war  was  made 
in  1868;  but  the  articles  drawn  up  in  that  year  were  never  ratified. 
The  Hague  Conference  of  1899  produced  a  Convention  for  the  Adap- 
tation of  the  Prmciples  of  the  Geneva  Convention  to  Maritime  War- 
fare. It  also  proclaimed  in  its  Regulations  for  the  conduct  of  war 
on  land  that  "the  obligations  of  belligerents  with  regard  to  the  sick 
and  wounded  are  governed  by  the  Geneva  Convention  of  the  22d  of 
August,  1864,  subject  to  any  modifications  which  may  be  introduced 
into  it."  The  expected  modifications  were  made  in  1906,  when  the 
representatives  of  thirty-seven  powers  met  at  Geneva,  and  pro- 
duced a  new,  more  effective,  and  more  elaborate  Geneva  Convention. 
The  Hague  Conference  of  the  following  year  repeated  the  declaration 
of  its  predecessor  as  to  the  obligations  of  belligerents  towards  the 
sick  and  wounded  in  land  warfare,  with  the  difference  that  it  spoke 
of  "the  Geneva  Convention"  instead  of  dating  and  defining  it,  and 
alluding  to  possible  modifications.  The  Geneva  Convention  re- 
ferred to  is  that  of  1906,  and  therefore  all  powers  accept  it  who  accept 
the  military  code  drawn  up  by  the  Second  Peace  Conference. 
Lawrence,  pp.  404,  405. 

The  treatment  of  the  sick  and  wounded  of  armies,  the  privileges 
of  the  personnel  charged  with  their  care,  the  special  immunities  of 
the  establishments  and  buildings  in  which  they  are  attended,  and  the 
obligations  with  regard  to  the  dead  are  dealt  with  in  the  "Conven- 
tion for  the  Amelioration  of  the  Condition  of  the  Wounded  and  Sick 
in  Armies  in  the  Field"  of  the  6th  July,  1906,  generally  called  the 
"Geneva  Convention." 

Edmonds  and  Oppenheim,  Art.  174. 

Article  21,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  171,  Austro-Hungarian  Manual,  1913. 


PROHIBITED    MEANS    OF   INJURING    THE    ENEMY. 

The  right  of  belligerents  to  adopt  means  of  injuring  the 
enemy  is  not  unlimited.' 

In  addition  to  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  forbidden — 

(a.)  To  employ  poison  or  poisoned  weapons; 

(6.)  To  kill  or  wound  treacherously  individuals  belonging  to 
the  hostile  nation  or  army. 

(c.)  To  kill  or  wound  an  enemy  who,  having  laid  down  his 
arms,  or  having  no  longer  means  of  defense,  has  surren- 
dered at  discretion; 

(d.)  To  declare  that  no  quarter  will  be  given; 

(e.)  To  employ  arms,  projectiles,  or  material  calculated  to 
cause  unnecessary  suifering; 

(/.)  To  make  improper  use  of  a  flag  of  truce,  of  the  national 
flag,  or  of  the  military  insignia  and  uniform  of  the  enemy, 
as  w:ell  as  the  distinctive  badges  of  the  Geneva  Convention ; 

ig.)  To  destroy  or  seize  the  enemy's  property,  unless  such 
destruction  or  seizure  be  imperatively  demanded  by  the 
necessities  of  war; 

(h.)  To  declare  abolished,  suspended,  or  inadmissible  in  a 
Court  of  law  the  rights  and  actions  of  the  nationals  of  the 
hostile  party. 

A  belligerent  is  likewise  forbidden  to  compel  the  nationals 
of  the  hostile  party  to  take  part  in  the  operations  of  war 
directed  against  their  own  country,  even  if  they  were  in  the 
beUigexent's  service  before  the  commencement  of  the 
war.^ — Articles  22  and  23,  Regulations,  Hague  Convention  IV, 
1907. 

Article  23. — German  Amendment. 

The  German  delegation  has  proposed  to  add  to  Article  23,  as  now 
in  force,  a  new  paragraph  thus  worded: 

(It  is  especially  forbidden)  to  declare  abolished,  suspended,  or  inad- 
missible the  private  claims  of  the  ressortissants  of  the  hostile  party. 

This  addition  was  considered  as  defining  in  very  felicitous  terms 
one  of  the  consequences  of  the  principles  admitted  in  1899.  It  was 
approved  unanimously,  with  a  slight  change  in  the  text  by  inserting 
the  words  "in  a  court  of  law"  after  the  word  "inadmissible." 

Eeport  to  Hague  Conference,  1907,  from  the  Second  CommiBBion ,  "Reports  to 
Hague  Conferences,"  p.  526. 

1  This  article  is  identical  with  Article  22,  Eegulations,  Hague  Convention  II,  1899. 
'  This  article,  except  for  the  addition  o£  paragraph  ft  and  the  last  paragraph,  is  substantially  identical 
with  Article  23,  Regulations,  Hague  Convention  11, 1899. 
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Section  II,   Hostilities. — Chapter  1,   Means   of  Injuring  the   En;my,    Sieg3s,   and 
Bombardments. 

This  chapter  combines  under  one  heading  two  distinct  chapters 
of  the  Declaration  of  Brussels,  of  which  the  first  was  entitled  '  Means 
of  Injuring  the  Enemy'  (Articles  12  to  14),  and  the  second  'Sieges 
and  Bombardments'  (Articles  15  to  18). 

The  union  of  these  chapters  in  a  single  one,  as  proposed  by  the 
drafting  committee  and  approved  on  second  reading  by  the  subcom- 
mission,  had  for  its  object  to  make  it  clearly  appear  that  the  articles 
respecting  means  of  doing  injury  are  also  applicable  to  sieges  and 
bombardments. 

The  new  Articles  22,  23  and  24  correspond  exactly,  aside  from 
some  changes  of  wording,  to  Articles  12,  13,  and  14  of  the  Declaration 
of  Brussels. 

Article  23  begins  with  the  words:  'In  addition  to  the  prohibitions 
provided  by  special  conventions,  it  is  especially  forbidden  *  *  *' 
These  special  conventions  are  first  the  Declaration  of  St.  Petersburg 
of  1868,  which  continues  in  force,  and  then  all  those  of  like  nature 
that  may  be  concluded,  especially  subsequently  to  the  Hague  Confer- 
ence. It  seemed  to  the  subcommission  that  the  general  formula  was 
preferable  to  the  old  reading  which  mentioned  only  the  Declaration 
of  St.  Petersburg. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commifision,  "Reports  to 
the  Hague  Conferences,"  p.  145. 

The  laws  of  war  do  not  recognize  in  belligerents  an  unlimitexl  power 
in  the  adoption  of  means  of  injuring  the  enemy. 

.\rt.  12,  Declaration  of  Brussels^ 

According  to  this  principle  are  especially  forbidden: 
a.  Employment  of  poison  or  poisoned  weapons ; 
6.  Murder  by  treachery  of  mdividuals  belonging  to   the  hostile 
nation  or  army; 

c.  Murder  of  an  enemy  who,  having  laid  down  his  arms  or  having 
no  longer  means  of  defense,  has  surrendered  at  discretion; 

d.  The  declaration  that  no  quarter  wUl  be  given ; 

e.  The  employment  of  arms,  projectiles  or  material  calculated  to 
cause  unnecessary  sulTering,  as  weU  as  the  use  of  projectiles  pro- 
hibited by  the  Declaration  of  St.  Petersburg  of  1868; 

/.  Making  improper  use  of  a  flag  of  truce,  of  the  national  flag  or 
of  the  military  msignia  and  uniform  of  the  enemy,  as  well  as  the  dis- 
tinctive badges  of  the  Geneva  Convention; 

g.  Any  destruction  or  seizure  of  the  enemy's  property  that  is  not 
imperatively  demanded  by  the  necessity  of  war. 
Art.  13,  Declaration  of  Brussels. 

It  is  forbidden: 

a.  To  make  use  of  poison,  in  any  form  whatever; 
h.  To  make  treacherous  attempts  upon  the  life  of  an  enemy;  as, 
for  example,  by  keeping  assassins  in  pay  or  by  feigning  to  surrender; 

c.  To  attack  an  enemy  while  concealing  the  distinctive  signs  of  an 
armed  force ; 

d.  To  make  improper  use  of  the  national  flag,  military  insignia 
or  uniform  of  the  enemy,  of  the  flag  of  truce  and  of  the  protective 
signs  prescribed  by  the  Geneva  Convention  (articles  17  and  40  below). 

Institute,  1880,  p.  29. 
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It  is  forbidden: 

(a)  To  employ  arrhs,  projectiles,  or  materials  of  any  kind  calcu- 
lated to  cause  superfluous  suffering,  or  to  aggravate  wounds, — ^notably 
projectiles  of  less  weight  than  four  hundred  grams  which  are  ex- 
plosive or  are  charged  with  fulminating  or  inflammable  substances. 
{Declaration  of  St.  Petersburg.) 

(b)  To  injure  or  kill  an  enemy  who  has  surrendered  at  discretion 
or  is  disabled,  and  to  declare  in  advance  that  quarter  will  not  be 
given,  even  by  those  who  do  not  ask  it  for  themselves. 

Institute,  1880,  pp.  29,  30. 

The  implements  of  war,  which  may  be  lawfully  used  against  an 
enemy,  are  not  confined  to  those  which  are  openly  employed  to  take 
human  life,  as  swords,  lances,  firearms  and  cannon;  but  also  include 
secret  and  concealed  means  of  destruction,  as  pits,  mines,  etc.  So, 
also,  of  new  inventions  ^.nd  military  machinery  of  various  kinds; 
we  are  not  only  justifiable  in  employing  them  against  the  enemy,  but 
also,  if  possible,  of  concealing  from  him  their  use. 
Halleck,  p.  398. 

But  while  the  laws  of  war  allow  the  use  of  new  invention  of  arms, 
or  other  means  of  destruction,  against  the  life  and  property  of  an  en- 
emy, there  is  a  limit  to  this  rule  beyond  which  we  cannot  go.  It  is 
necessity  alone  that  justifies  us  in  making  war  and  in  taking  human 
life,  and  there  is  no  necessity  for  taking  the  life  of  an  enemy  who  is 
disabled,  or  for  infUcting  upon  him  injuries  which  in  no  way  contribute 
to  the  decision  of  the  contest. 
Halleck,  p.  399. 

In  general  it  may  be  stated,  that  the  rights  of  war,  in  respect  to 
the  enemy,  are  to  be  measured  by  the  object  of  the  war.  Until  that 
object  is  attained,  the  belligerent  has,  strictly  speaking,  a  right  to  use 
every  means  necessary  to  accomplish  the  end  for  which  he  has  taken 
up  arms.  We  have  already  seen  that  the  practice  of  the  ancient 
world,  and  even  the  opinion  of  some  modern  writers  on  public  law, 
made  no  distinction  as  to  the  means  to  be  employed  for  this  purpose. 
Even  such  institutional  writers  as  Bynkershoek  and  Wolf,  who  lived 
in  the  most  learned  and  not  least  civilized  countries  of  Europe,  at 
the  commencement  of  the  eighteenth  century,  assert  the  broad  prin- 
ciple, that  every  thing  done  against  an  enemy  is  lawful;  that  he  may 
be  destroyed,  though  tinarmed  and  defenceless;  that  fraud,  and  even 
poison,  may  be  employed  against  him;  and  that  an  unlimited  right 
IS  acquired  by  the  victor  to  his  person  and  property.  Suph,  however, 
was  not  the  sentiment  and  practice  of  enlightened  Europe  at  the 
period  when  they  wrote;  since  Grotius  had  long  before  inculcated 
milder  and  more  humane  principles;  which  Vattel  subsequently  en- 
forced and  illustrated,  and  which  are  adopted  by  the  unanimous 
concurrence  of  all  the  public  jurists  of  the  present  age. 

The  law  of  nature  has  not  precisely  determined  how  far  an  indi- 
vidual is  allowed  to  make  use  of  force,  either  to  defend  himself 
against  an  attempted  injury,  or  to  obtain  reparation  when  refused 
by  the  aggressor,  or  to  bring  an  offender  to  punishment.  We  can 
only  collect  from  this  law  the  general  rule,  that  such  use  of  force  as 
is  necessary  for  obtaining  these  ends  is  not  forbidden.  The  same 
95257—19 8 
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principle  applies  to  the  conduct  of  sovereign  States,  existing  in  a 
state  of  natural  independence  with  respect  to  each  other.  No  use 
of  force  is  laAvful,  except  so  far  as  it  is  necessary.  A  belligerent  has, 
therefore,  no  right  to  take  away  the  lives  of  those  subjects  of  the 
enemy  whom  he  can  subdue  by  any  other  means.  Those  who  are 
actually  in  arms,  and  continue  to  resist,  may  be  lawfully  killed;  but 
the  inhabitants  of  the  enemy's  country  who  are  not  in  arms,  or  who, 
being  in  arms,  submit  and  surrender  themselves,  may  not  be  slain, 
because  their  destruction  is  not  necessary  for  obtaining  the  just  ends 
of  war.  Those  ends  may  be  accomplished  by  making  prisoners  of 
those  who  are  taken  in  arms,  or  compelling  them  to  give  security 
that  they  will  not  bear  arms  against  the  victor  for  a  limited  period,  or 
during  tjie  continuance  of  the  war.  The  killing  of  prisoners  can 
only  be  justifiable  in  those  extreme  cases  where  resistance  on  their 
part,  or  on  the  part  of  others  who  come  to  their  rescue,  renders  it 
impossible  to  keep  them.  Both  reason  and  general  opinion  concur 
in  showing,  that  nothing  but  the  strongest  necessity  will  justify  such 
an  act. 

Dana's  Wheaton,  pp.  426-428. 

All  the  members  of  the  enemy  State  may  lawfully  be  treated  as 
enemies  in  a  public  war;  but  it  does  not  therefore  follow,  that  all 
these  enemies  may  be  lawfully  treated  alike;  though  we  may  law- 
fully destroy  some  of  them,  it  does  not  therefore  follow,  that  we  may 
lawfully  destroy  all.  For  the  general  rule,  derived  from  the  natural 
law,  is  still  the  same,  that  no  use  of  force  against  an  enemy  is  lawful, 
unless  it  is  necessary  to  accomplish  the  purposes  of  war.  The  cus- 
tom of  civilized  nations,  founded  upon  this  principle,  has  therefore 
exempted  the  persons  of  the  sovereign  and  his  family,  the  members 
of  the  civil  government,  women  and  children,  cultivators  of  the  earth, 
artisans,  laborers,  merchants,  men  of  science  and  letters,  and,  gen- 
erally, all  other /public  or  private  individuals  engaged  in  the  ordinary 
civil  pursuits  Of  life,  from  the  direct  effect  of  military  operations, 
unless  actually  taken  in  arms,  or  guilty  of  some  misconduct  in  vio- 
lation of  the  usages  of  war,  by  which  they  forfeit  their  immunity. 
Dana's  Wheaton,  pp.  430,  4.31. 

It  is  in  regard  to  non-combatants  and  their  property  that  the  mild- 
ness of  modern  warfare  appears  in  most  striking  contrast  with  the 
severity  of  ancient. 
Woolsey,  p.  216. 

Bribery  and  seduction  forbidden. 

To  lead  the  officers,  counsellorsj  or  troops  of  an  enemy  to  treach- 
ery by  bribes,  or  to  seduce  his  subjects  to  betray  their  country,  are 
temptations  to  commit  a  plain  crime,  which  no  hostile  relation  will 
justify.    Yet  to  accept  of  the  services  of  a  traitor  is  allowable. 

Woolsey,  p.  214. 

"On  mere  general  principles  it  is  lawful  to  destroy  your  enemy; 
and  mere  general  principles  make  no  great  difference  as  to  the  manner 
by  which  this  is  to  be  effected;  but  the  conventional  law  of  man- 
kmd,  which  is  evidenced  in  their  practice,  does  make  a  distinction, 
and  allows  some,  and  prohibits  other,  modes  of  destruction."  Sir 
W.  Scott,  in  the  FIM  Oyen,  1  Eob.  134. 
Holland,  p.  40. 
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Pnnisliment  of  violators  of  laws  of  war. 

A  belligerent,  besides  having  the  rights  over  his  enemy  which 
flow  directly  from  the  right  to  attack,  possesses  also  the  right  of 
punishing  persons  who  have  violated  the  laws  of  war,  if  they  after- 
wards fall  into  his  hands,  of  punishing  innocent  persons  by  way  of 
reprisal  for  violations  of  law  committed  by  others,  and  of  seizing 
and  keeping  non-combatants  as  hostages  for  the  purpose  of  enabling 
himself  to  give  effect  without  embarrassment  to  his  rights  of  war. 

To  the  exercise  of  the  first  of  the  above-mentioned  rights  no  objec- 
tion can  be  felt  so  long  as  the  belligerent  confines  himself  to  punish- 
ing breaches  of  universally  acknowledged  laws.  Persons  convicted 
of  poisoning  wells,  of  assassination,  of  marauding,  of  the  use  of  a  flag 
of  truce  to  obtain  information,  or  of  employing  weapons  forbidden  on 
the  ground  of  the  needless  suffering  caused  by  them,  may  be  aban- 
doned without  hesitation  to  the  fate  which  they  deserve. 
Hall,  pp.  430,  431. 

In  a  general  sense,  a  belligerent  has  the  right  to  use  all  kinds  of 
violence  against  the  person  and  property  of  nis  enemy  which  may- 
be necessary  to  bring  the  latter  to  terms.  Prima  facie  therefore  all 
forms  of  violence  are  permissible.  But  the  qualification  that  the 
violence  used  shall  be  necessary  violence  has  received  a  specific 
meaning;  so  that  acts  not  only  cease  to  be  permitted  so  soon  as  it  is 
shown  that  they  are  wanton,  but  when  they  are  grossly  dispropor- 
tioned  to  the  object  to  be  attained;  and  the  sense  that  certain  classes 
of  acts  are  of  this  character  has  led  to  the  establishment  of  certain 
prohibitory  usages.  ' 

These  prohibitory  usages  limit  the  right  of  violence  in  respect  of 

1 .  The  means  of  destruction  which  may  be  employed. 

2.  The  conditions  under  which  a  country  may  be  devastated. 

3.  The  use  of  deceit. 

Some  questions  not  falling  under  either  of  these  heads  have  to  be 
determined  by  reference  to  the  general  limitation  forbidding  wanton 
or  disproportionate  violence. 
Hall,  pp.  551,  552. 

The  laws  of  war  evolved  m  this  way :  isolated  milder  practices  be- 
came by-and-by  usages,  so-called  usus  in  hello,  manner  of  warfare, 
Kriegs-Manier,  and  these  usages  through  custom  and  treaties  turned 
into  legal  rules.  And  this  evolution  is  constantly  going  on,  for, 
besides'  the  recognised  Laws  of  War,  there  are  usages  in  existence 
which  have  a  tendency  to  become  gradually  legal  rules  of  warfare. 
The  whole  growth  of  the  laws  and  usages  of  war  is  determined  by  three 
principles.  There  is,  first,  the  principle  that  a  belligerent  should  be 
]  ustified  in  applying  any  amount  and  any  kind  of  force  which  is  nec- 
essary for  the  realisation  of  the  purpose  of  war — namely,  the  over^ 
powering  of  the  opponent.  There  is,  secondly,  the  principle  of  hu- 
manity at  work,  which  says  that  all  such  kinds  and  degrees  of  vio- 
lence as  are  not  necessary  for  the  overpowering  of  the  opponent 
should  not  be  permitted  to  a  belligerent.  And,  thirdly  and  lastly, 
there  is  at  work  the  principle  of  chivahy  which  arose  m  the  Middle 
Ages  and  introduced  a  certain  amount  of  fairness  in  offence  and  de- 
fence, a,nd  a  certain  mutual  respect.  And,  in  contradistinction  to 
the  savage  cruelty  of  former  times,  belligerents  have  in  modern  times 
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come  to  the  conviction  that  the  realisation  of  the  purpose  of  war  is 
in  no  way  hamjjered  by  indulgence  ^hown  to  the  wounded,  the  pris- 
oners, and  the  private  individuals  who  do  not  take  part  in  the  fight- 
ing. Thus  the  influence  of  the  principle  of  humanity  has  been  and 
is  still  enormous  upon  the  practice  of  warfare.  And  the  methods  of 
warfare,  although  by  the  nature  of  war  to  a  certain  degree  cruel  and 
unsparing,  become  less  cruel  and  more  humane  every  day.  But  it 
must  be  emphasised  that  the  whole  evolution  of  the  laws  and  Usages 
of  war  could  not  have  taken  place  but  for  the  institution  of  standing 
armies,  which  dates  from  the  fifteenth  century.  The  humanising  of 
the  practices  of  war  would  have  been  impossible  without  the  dis- 
cipline of  standing  armies;  and  the  important  distinction  between 
members  of  armed  forces  and  private  individuals  could  not  have 
arisen  without  the  existence  of  standing  armies. 
Oppenheim,  vol.  2,  p.  78. 

Article  22  of  the  Hague  Rules  stipulates  distinctly  that  the  right 
of  belligerents  to  adopt  means  of  injuring  the  enemy  is  not  unhmited, 
and  this  rule  does  not  lose  its*  binding  force  in  a  case  of  necessity. 
What  may  be  ignored  in  case  of  military  necessity  are  not  the  laws  of 
war,  but  only  the  usages  of  war. 
Oppenheim,  vol.  2,  p.  85. 

But — to  use  the  words  of  article  22  of  the  Hague  Regulations — 
"the  belligerents  have  not  an  unlimited  right  as  to  the  means  they 
adopt  for  injuring  the  enemy."  For  not  all  possible  practices  of 
injuring  the  enemy  in  offence  and  defence  are  lawful,  certain  prac- 
tices being  prohibited  under  all  circumstances  and  conditions,  and 
other  practices  being  allowed  only  under  certain  circumstances  and 
conditions,  or  only  with  certain  restrictions.  The  principles  of 
chivalry  and  of  humanity  have  been  at  work  for  many  hundreds  of 
years  to  create  these  restrictions,  and  their  work  is  not  yet  at  an  end. 
However,  apart  frofti  these  restrictions,  all  kinds  and  degrees  of 
force  and  many  other  practices  may  be  made  use  of  in  war. 
Oppenheim,  vol.  2,  p.  144. 

As  war  is  a  contention  between  States  for  the  purpose  of  overpower- 
ing each  other,  violence  consisting  of  different  sorts  of  force  *  *  * 
are  used  against  combatants  as  well  as  non-combatants,  but  with 
discrimination  and  differentiation.  The  purpose  of  the  application 
of  violence  against  combatants  is  their  disablement  so  that  they  can 
no  longer  take  part  in  the  fighting.  And  this  purpose-  may  be 
realised  through  either  killing  or  wounding  them,  or  making  them 
prisoners.  As  regards  non-combatant  members  of  armed  forces, 
private  enemy  persons  showing  no  hostile  conduct,  and  officials  in 
important  positions,  only  minor  means  of  force  may  as  a  rule  be 
applied,  since  they  do  not  take  part  in  the  armed  contention  of  the 
belligerentS- 

Oppenheim,  vol.  2,  p.  146. 

Apart  from  such  means  as  are  expressly  prohibited  by  treaties  or 
custom,  all  means  of  killing  and  wounding  that  exist  or  may  be 
invented  are  lawful.  And  it  matters  not  whether  the  means  used 
are  directed  against  single  individuals,  as  swQrds  and  rifles,  or  against 
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large  bodies  of  iiKiividuals,  as,  for  instance,  skrapnel,  Gatlings,  and 
ipines.  On  the  other  hand,  all  means  are  imla\rfm  that  render  death 
inevitable  or  that  needlessly  aggravate  the  sufferings  of  wounded 
conabatants. 

Oppenheim,  vol.  2,  p.  148. 

Certain  means  of  destruction  are  forbidden.  It  is  now  held  that 
the  object  of  warlike  operations  is  not  to  wreak  vengeance  on  the 
enemy  or  gratify  personal  animosity  against  him,  but  to  destroy 
his  power  of  resistance  and  induce  him  to  make  terms  as  soon  as 
possible. 

Lawrence,  p.  414. 

Inciting  enemy's  troops  to  desertion  or  treason. 

Before  quitting  the  Means  of  Injuring  the  Enemy,  we  must  notice 
that  it  is  considered  unlawful  to  incite  the  enemy's  troops  to  treason 
or  desertion,  a  rule  which  was  probably  introduced  for  the  mutual 
convenience  of  commanders  and  by  a  kind  of  chivalry  between 
them,  and  which  should  carry  with  it  the  unlawfulness  of  enrolling 
deserters  as  recruits;  also  the  alhed  rule  that  communications 
intended  for  the  enemy  can  only  be  made  to  the  highest  officer  in 
rank  who  is  within  reach.  But  it  is  not  considered  unlawful  to  stir 
up  insurrection  in  the  enemy's  country.  The  projects  of  France 
in  1859  and  of  Prussia  in  1866  to  enrol  Hungarian  legions  seem  to 
lie  on  the  very  border  between  incitement  to  desertion  and  incite- 
ment to  insurrection. 
WestJake,  vol.  2,  p.  83. 

Ever  since  the  formation  and  coexistence  of  modern  nations,  and 
ever  since  wars  have  become  great  national  wars,  war  has  come  to 
be  acknowledged  not  to  be  its  own  end,  but  the  means  to  obtain 
great  ends  of  state,  or  to  consist  in  defense  against  wrong;  and  no 
conventional  restriction  of  the  modes  adopted  to  injure  the  enemy  is 
any  longer  admitted;  but  the  law  of  war  imposes  many  limitations 
an3  restrictions  on  principles  of  justice,  faith,  and  honor, 
lieber,  art.  30. 

LimUaiions  on  means  of  carrying  on  war. — Qn  general  principles 
it  is  permissible  to  destroy  your  enemy  and  it  is  immaterial  how  this 
is  accomplished:  But  in  practice  the  means  employed  are  definitely 
restricted  by  international  declarations  and  conventions,  and  by  the 
laws  and  usages  of  war.  Generally  speaking,  the  means  to  be  em- 
ployed include  both  force  and  stratagem,  and  there  is  included  there- 
m  the  killing  and  disabling  the  enemy,  forcing  him  by  defeat  and 
exhaustion  to  surrender,  the  investment,  bombardment,  or  siege  of 
his  fortresses  and  defended  places,  the  damage,  destruction,  and 
appropriation  of  property,  and  injury  to  the  general  resources  of  the 
country. 

IT.  S.  Manual,  p.  56. 

The  first  principle  of  war  is  that  the  enemy's  powers  of  resistance 
must  be  weakened  and  destroyed.  The  means  that  may  be  employed 
to  inflict  injury  on  him  are  not,  however,  unlimited.  They  are  in 
practice  definitely  restricted  by  international  conventions  and  dec- 
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larations,  and  also  by  the  customary  rules  of  warfare.  And,  more- 
over, there  are  the  dictates  of  religion,  morality,  civilization,  and 
chivalry  which  ought  to  be  obeyed.  The  means  include  both  force 
and  stratagem. 

Edmonds  and  Oppenheim,  art.  39. 

The  international  agreements  limiting  the  means  of  destruction  of 
enemy  combatants  are  contained,  apart  from  Article  23  of  the  Hague 
Rules,  in  four  Declarations  by  which  the  contracting  parties,  of 
which  Great  Britain  is  one,  engage: 

(i)  "to  renounce  in  case  of  war  amongst  themselves  the  employ- 
ment by  their  mihtary  and  naval  forces  of  any  projectile  of  a  weight 
below  400  grammes  (approximately  14  oz.),  which  is  either  explosive 
or  charged  with  fuhninating  or  inflammable  substances"; 

(ii)  "to  abstain  from  the  ifse  of  bullets  with  a  hard  envelope  which 
does  not  entirely  cover  the  core,  or  is  pierced  with  incisions" ; 

(iii)  "to  abstain  from  the  use  of  projectiles  the  sole  object  of  which 
is  the  diffusion  of  asphyxiating  or  deleterious  gases" ; 

(iv)  "to  prohibit,  for  a  period  extending  to  the  close  of  the  Third 
Peace  Conference,  the  discharge  of  projectiles  and  explosives  from 
balloons  or  by  other  new  methods  of  a  similar  nature." 

It  is  expressly  forbidden  to  employ  arms,  projectiles  or  material 
calculated  to  cause  Tinnecessary  suffering.  Under  this  heading 
might  be  included  such  weapons  as  lances  with  a  barbed  head,  irregu- 
larly-shaped bullets,  projectiles  fiUed  with  broken  glass,  and  the  Uke; 
also  the  scoring  of  the  surface  of  bullets,  the  filing  off  the  end  of  their 
hard  case,  and  smearing  on  them  any  substance  Ukely  to  inflame  a 
wound.  The  prohibition  is  not,  however,  intended  to  apply  to  the 
use  of  explosives  contained  in  mines,  aerial  torpedoes,  or  hand- 
grenades. 

The  use  of  poison  and  poisoned  weapons  is  forbidden.  By  analogy 
this  prohibition  has  been  extended  to  the  use  of  means  calculated  to 
spread  contagious  diseases. 

The  dehberate  contamination  of  sources  of  water  by  throwing  into 
them  corpses  or  dead  animals  is  a  practice  now  confined  to  savage 
tribes.  There  is,  however,  no  rule  to  prevent  measures  being  taken 
to  dry  up  springs,  and  to  divert  rivers  and  aqueducts. 

Train  wrecking,  and  setting  on  fire  camps  or  military  dep6ts,  are 
legitimate  means  of  injuring  the  enemy  when  carried  out  by  members 
of  the  armed  forces. 

Assassination,  and  the  killing  and  wounding  by  treachery  of  individ- 
uals belonging  to  the  hostile  nation  or  army,  are  not  lawful  acts  of 
war,  and  the  perpetrator  of  such  an  act  has  no  claim  to  be  treated  as  a 
combatant,  but  should  be  put  on  his  trial  as  a  war  criminal.  Meas- 
ures should  be  taken  to  prevent  such  an  act  from  being  successful  in 
case  information  with  regard  to  it  is  forthcoming. 

As  a  consequence  of  the  prohibition  of  assassination,  the  proscrip- 
tion or  outlawing  of  any  enemy,  or  the  putting  a  price  on  an  enemy's 
head,  or  any  offer  for  an  enemy  "dead  or  ahve"  is  not  permitted. 

It  is  forbidden  to  declare  that  no  quarter  wiU  be  given. 
Edmonds  and  Oppenheim,  arts.  41-^8. 
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Good  faith  is  essential  in  war,  for  without  it  hostilities  could  not 
be  terminated  with  any  degree  of  safety  short  of  the  total  destruction 
of  one  of  the  contending  parties. 
Edmonds  and  Oppenheim,  Art.  140. 

It  may  be  recommended  that  he  [the  commander  in  qhief]  show 
all  the  leniencjr  compatible  with  the  necessities  of  the  war  toward 
the  peaceful  population,  women,  old  men,  and  children. 
Jacomet,  p.  64. 

What  is  permissible  includes  every  means  of  war  without  which 
the  object  of  the  war  cannot  be  obtained;  what  is  reprehensible  on 
the  other  hand  includes  every  act  of  violence  and  destruction  which 
is  not  demanded  by  the  object  of  war. 

It  foUows  from  these  universally  valid  principles  that  wide  limitB 
are  set  to  the  subjective  freedom  and  arbitrary  judgment  of  the 
Commanding  Ofl&cer;  the  precepts  of  civilization,  freedom  and  honor, 
the  traditions  prevalent  in  the  army,  and  the  general  usages  of  war, 
will  have  to  guide  his  decisions. 
German  War  Book,  p.  84. 

As  a  supplement  to  this  rule,  the  usages  of  war  recognize  the  de- 
sirability of  not  employing  severer  forms  of  violence  if  and  when 
the  object  of  the  war  may  be  attained  by  milder  means,  and  further- 
more that  certain  means  of  war  which  lead  to  unnecessary  suffering 
are  to  be  excluded.     To  such  belong: 

The  use  of  poison  both  iudividuaUy  and  collectively  (such  as 
poisoning  of  streams  and  food  supplies)  the  propagation  of  infec- 
tious diseases. 

Assassination,  proscription,  and  outlawry  of  an  opponent. 

The  use  of  arms  which  cause  useless  sutfering,  such  as  soft-nosed 
buUets,  glass,  etc. 

The  killing  of  woimded  or  prisoners  who  are  no  longer  capable  of 
offering  resistance. 

The  refusal  of  quarter  to  soldiers  who  have  laid  down  their  arms 
and  allowed  themselves  to  be  captured. 

The  progress  of  modem  invention  has  made  superfluous  the  ex- 
press prohibition  of  certain  old-fashioned  but  formerly  legitimate 
mstruments  of  war  (chain  shot,  red-hot  shot,  pitch  balls,  etc.),  since 
others,  more  effective,  have  been  substituted  for  these;  on  the  other 
hand  the  use  of  projectiles  of  less  than  400  ^grammes  in  weight  is 
prohibited  by  the  St.  Petersburg  Convention  of  December  11th,  1868. 
(This  only  in  the  case  of  musketry.) 

He  who  offends  against  any  of  these  prohibitions  is  to  be  held 
responsible  therefore  by  the  State.     If  he  is  captured  he  is  subject 
to  the  penalties  of  mihtary  law. 
German  War  Book,  p.  85. 

Some  forms  of  artifice  are,  however,  imder  all  circumstances  irrec- 
oncilable with  honorable  fighting,  especially  all  those  which  take 
the  form  of  faithlessness,  fraud,  and  breach  of  one's  word.  Among 
these  are  breach  of  a  safe-conduct;  of  a  free  retirement;  or  of  an 
armistice,  in  order  to  gain  by  a  surprise  attack  an  advantage  over 
the  enemy;  feigned  surrender  in  order  to  kill  the  enemy  who  then 
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approach  unsuspiciously;  misuse  of  a  flag  of  truce,  or  of  the  Red 
Cross,  ia  order  to  secure  one's 'approach,  or  in  case  of  attack,  delib- 
erate violation  of  a  solemnly  concluded  obligation,  e.  g.,  of  a  war  treaty; 
incitement  to  crime,  such  as  murder  of  the  enemy's  leaders,  incen- 
diarism, robbery,  and  the  like.  This  kind  of  outrage  was  an  offense 
against  the  law  of  nations  even  in  the  earliest  times.  The  natural 
conscience  of  mankind  whose  spirit  is  chivalrously  alive  in  the  armies 
of  all  civihzed  States,  has  branded  it  as  an  outrage  upon  human  right, 
and  enemies  who  in  such  a  pubMc  manner  violate  the  laws  of  honor 
and  justice  have  been  regarded  as  no  longer  on  an  equaUty. 

The  views  of  mihtary  authorities  about  methods  of  this  kind,  as 
also  of  those  which  are  on  the  borderline,  frequently  differ  from  the 
views  held  by  notable  jurists.  So  also  the  putting  on  of  enemy's 
uniforms,  the  employment  of  enemy  or  neutral  flags  and  marks, 
with  the  object  of  deception  are  as  a  rule  declared  permissible  by  the 
theory  of  the  laws  of  war,  while  mihtary  writers  have  expressed 
themselves  imanimously  against  them.  The  Hague  Conference  has 
adopted  the  latter  view  in  forbidding  the  employment  of  enemy's 
uniforms  and  mihtary  marks  equally  with  the  misuse  of  flags  of 
truce  and  of  the  Red  Cross. 
German  War  Book,  p.  111. 

Article  22,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  172,  Austro-Hungarian  Manual,  1913. 

Article  23,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  173,  Austro-Himgarian  Manual,  1913. 


POISON   AND    POISONED    WEAPONS. 

In  addition  to  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  forbidden — 
(a)  To  employ  poison  or  poisoned  yxreajpons.— Article  23,  Regula- 
tions, Hague  Convention  IV,  1907. 

Hence,  we  are  forbidden  to  use  poisoned  weapons,  for  these  add  to 
the  cruelty  and  calamities  of  a  war,  without  conducing  to  its  ter- 
mination. 

Hallock,  p.  399. 

The  practice  of  poisoning  wells,  springs,  waters,  or  any  kind  of  food, 
for  the  purpose  of  injuring  an  enemy,  is  now  also  universally  con- 
demned. In  addition  to  the  reasons  given  for  prohibiting  the  use  of 
poisoned  weapons,  there  is  the  additional  one,  that,  by  poisoning 
waters  and  food,  we  may  destroy  innocent  persons,  and  non-com- 
batants. The  practice  is,  therefore,  condemned  by  all  civilized 
nations,  and  any  state  or  general  who  should  resort  to  such  means, 
would  be  regarded  as  an  enemy  to  the  human  rape,  and  excluded 
from  civilized  society. 
Halleck,  p.  399. 

Nations  seem  to  concur  in  denouncing  the  use  of  poisoned  weapons, , 
the  poisoning  of  springs  or  food,  and  the  introduction  of  infectious 
or  contagious  diseases. 

Dana's  Wheaton,  note  166,  par.  I. 

The  use  of  poisoned  weapons,  the  poisoning  of  springs     *     *     * 
have  long  been  condemned,  as  opposed  to  the  idea  of  war,  which  is  an 
open  honorable  way  of  seeking  redress. 
Woolsey,  p.  211. 

Spreading  contagious  diseases. 

And,  on  analogy,  it  has  been  suggested,   to  spread  contagious 
diseases  [is  forbidden]. 
Holland,  p.  43. 

Pollution  of  water. 

When  Pemberton  capitulated  to  Grant  at  Vicksburgin  July,  1863, 
Joseph  Johnston,  who  had  been  watching  the  siege  in  the  hope  of  being 
able  to  help  Pemberton,  fell  back  towards  the  town  or  Jackson, 
closely  pursued  by  Sherman.  "In  retreating  he  caused  cattle,  hogs, 
and  sheep  to  be  driven  into  the  ponds  of  water  and  there  shot  down 
so  that  we  had  to  haul  their  dead  and  stinking  carcasses  out  to  use 
the  water."  Does  an  act  such  as  Johnston's  amount  to  poisoning? 
The  answer  would  seem  to  be  no;  provided  it  is  made  quite  apparent 
what  has  been  done.     Cutting  off  an  enemy's  water  supply  is  an 
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allowable  act  of  war.  A  very  usual  method  of  bringing  pressure  on 
a  besieged  town  is  to  turn  a  stream  supplying  it.  Jobnston's  act 
elicited  no  complaint  at  the  time,  and  in  a  book  which  is  used  as  a 
textbook  in  the  American  army  to-day,  it  is  expressly  mentioned  as  a 
permissible  method  of  delaying  an  enemy's  pursuit. 

Spaight,  p.  83;  Sherman,  Memoirs,  vol.  1,  p.  331;  Wagner,  The  Service  of  Security 
and  Information,  p.  174. 

Pollution  of  water. 

See  on  this  point  Farrer,  Military  Manners  and  Custoins,  p.  29. 
He  says  it  is  a  working  rule  of  war  that  "you  may  not  poison  your 
enemy's  drinking  water,  but  you  may  infect  it  with  dead  bodies  or 
otherwise,  because  that  is  only  equivalent  to  turning  the  stream." 
Spaigit,  p.  84;  3  note. 

Pollution  of  water. 

When  Cronje  was  hemmed  in  by  Lord  Kitchener's  troops  atPaarde- 
berg  in  February  of  the  same  year,. many  of  his  horses  were  kiUed  by 
the  British  shells.  The  carcasses  could  not  be  buried,  and  to  have 
left  them  to  putrefy  ia  the  narrow  circuit  of  the  laager  would  almost 
certainly  have  caused  an  outbreak  of  enteric  among  the  Boers  them- 
selves. They  were  therefore  sent  floatiog  down  the  Orange  River, 
on  which  the  British  soldiers  depended  for  their  water  supply. 
Cronje's  action  was  warranted  by  necessity  and  it  is  impossible  to 
regard  it  as  amounting  to  a  deliberate  poisoning  of  the  stream. 
Spaight,  p.  84. 

In  our  days,  however,  warfare  is  no  longer  regulated  by  usages 
_only,  but  to  a  greater  extent  by  laws,  firm  rules  recognized  either  by 
international  treaties  or  by  imiversal  custom.  These  conventional 
and  customary  rules  cannot  be  overruled  by  necessity,  imless  they 
are  framed  in  such  a  way  as  not  to  apply  to  a  case  of  necessity  in 
seK-preservation.  Thus,  for  instance,  the  rules  that  poisoned  arms 
and  poison  are  forbidden,  and  that  it  is  not  allowed  treacherously  to 
kill  or  wound  individuals  belonging  to  the  hostile  army,  do  not  lose 
their  binding  force  even  if  escape  from  extreme  danger  or  the  real- 
isation of  the  purpose  of  war  would  result  from  an  act  of  this  kind. 
Oppenheim,  p.  84. 

Pollution  of  water. 

Savages  used  poisoned  weapons;  but  civihzed  mankind  has  ex- 
pelled them  from  its  warfare,  and  refrains  from  the  poisoning  of  food 
or  water,  or  the  inoculation  of  the  enemy  with  disease.  The  secrecy 
and  cruelty  associated  with  death  by  poison,  and  the  danger  that 
innocent  people  may  be  made  to  suffer  along  with  or  instead  of  foQs, 
wiU  serve  to  account  for  the  deep-seated  abhorrence  of  such  a  method 
of  destruction.  Grotius  condemns  it  as  contrary  to  the  sentiment 
of  the  best  and  most  advanced  nations,  and  the  other  text-writers 
agree  with  him.  The  Hague  Conference  Reglement  mentions  it  only 
to  exclude  it  from  the  permissible  means  of  injuring  an  enemy.  But 
the  experience  of  the  Boer  War  seems  to  show  that  the  contamina- 
tion of  water  by  the  carcasses  of  animals  is  not  forbidden. 

Lawrence,  pp.  554,  555:  De  Jure  Belli  ac  Pads,  bk.  Ill,  ch.  iv,  15-17;  Maurice, 
Official  Histxyry,  vol.  II,  p.  164. 
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The  use  of  poison  in  any  manner,  be  it  to  poison  wells,  or  food,  or 
arms,  is  wholly  excluded  from  modern  warfare.     He  that  uses  it  puta 
himseK  out  of  the  pale  of  the  law  and  usages  of  war. 
Lieber,  art.  70. 

In  the  course  of  military  operations,  the  following  things  are  pro- 
hibited : 

(a)  the  use  of  poison  or  poisoned  arms,  with  intent  to  injure  the 
enemy. 

Art.  11,  Russian  Instructions,  1904. 

Spreading  contagious  diseases — ^pollution  of  water. 

Application  of  rule. — ^This  prohibition  extends  to  the  use  of  means 
calculated  to  spread  contagious  diseases,  and  includes  the  dehberate 
contamination  of  sources  of  water  by  throwing  into  same  deud  ani- 
mals and  all  poisonous  substances  of  any  kind,  but  does  not  prohibit 
measures  being  taken  to  dry  up  springs  or  to  divert  rivers  and  aque- 
ducts from  their  courses. 
U.  S.  Manual,  p.  57. 


TKEACHEBOUS   KILIING  OR   WOTTWDIITG. 

la  addition  to  the  prohibitioiis  provided  by  special  Conven- 
tions,  it  is  especially  forbidden — 

#f*  -jC  3jC  *P  Sp  yfi  3|C 

(b)  To  kill  or  wound  treacherously  individuals  belonging  to 
the  hostile  nation  or  army ; — Article  23,  Regulations,  Hague  Con- 
vention IV,  1907. 

The  same  may  be  said  of  assassination,  or  treacherously  taking 
the  life  of  an  enemy.  Not  unfrequently  the  success  of  a  campaign, 
or  even  the  termination  of  the  war,  depends  upon  the  hfe  of  the 
sovereign,  or  of  the  commanding  general.  Hence,  in  former  times, 
it  sometimes  happened  that  a  resolute  person  was  induced  to  steal 
into  the  enemy's  camp,  under  the  cover  of  a  disguise,  and,  having 
penetrated  to  the  general's  quarters,  to  surprise  and  kill  him.  Such 
an  act  is  now  deemed  infamous  and  execrable,  both  in  him  who 
executes,  and  in  bim  who  commands,  encoiu-ages,  or  rewards  it. 
Halleck,  p.  400. 

Suiprise  peimissible. 

But  we  must  distinguish  between  a  treacherous  murder  and  a  sur- 
prise, which  is  always  allowable  in  war.  A  small  force,  under  cover 
of  the  night,  may  pass  the  enemy's  Unes,  penetrate  to  his  headquarters, 
surprise  the  general,  and  take  him  prisoner  or  attack  and  kill  him.  .  It 
was  his  duty  to  guard  against  such  attacks,  and  to  prevent  a  surprise. 
Halleck,  p.  401. 

* 
Assassination  is  prohibited  [in  war]. 
Dana's  Wheaton,  note  166,  par.  I. 

*     *     *,     the    employment   of   hired    assassins,    have  long  been 
condemned,  as  opposed  to  the  idea  of  war,  which  is  an  open  honor- 
able way  of  seeking  redress. 
Woolgey,  p.  211. 

This  includes  not  only  assassination  of  individuals,  but  also,  by 
impUcation,  any  offer  for  an  individual  "dead  or  ahve." 
Holland,  p.  43. 

The  word  "Treachery"  in  Article  XXIII  (6)  seems  hardly  appli- 
cable to  an  enemy's  act,  and  one  of  the  Brussels  delegates  proposed  to 
substitute  "perfidy"  for  it.  The  original  word  was,  however, 
retained,  as  being  the  equivalent  of  the  German  Meuchelmord 
("murder  by  treachery").  There  may  quite  as  well  be  treachery 
under  the  laws  of  war,  as  under  municipal  law. 
Spaight,  p.  86;  Brussels  B.  B.,  p.  284. 
124 
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It  is  treiachery  when  a  man  throws  up  hi^  hands  in  token  of  sur- 
render and  then  seizes  his  rifle  again  and  shoots  his  trusting  enemy. 
Three  Boers  were  sentenced  to  death  and  shot  lor  perpetrating  siich 
an  act  as  this  on  26th  October,  1900,  at  Frederikstad,  Transvaal. 
Spaight,  p.  87. 

Another  customary  rule,  how  likewise  enacted  by  article  23  (b)  of 
the  Hague  Regulations,  prohibits  any  treacherous  way  of  killing  and 
woimding  combatants.  Accordingly:  no  assassin  must  be  hired  and 
no  assassination  of  combatants  be  committed;  a  price  may  not  be 
put  on  the  head  of  an  enemy  individual;  proscription  and  outlawing 
are  prohibited;  no  treacherous  request  for  quarter  must  be  ma;de; 
no  treacherous  simulation  of  sickness  or  woimds  is  permitted. 
Oppeiiheiiii,  p.  148. 

Distinction  between  surprise  and  assassination. 

The  life  of  some  orie  person  is  often  of  the  last  importance  to  a 
cause,  and  when  that  is  the  case  its  enemies  are  under  great  tempta- 
tion to  get  rid  of  its  champion  by  mm-der,  if  all  other  means  fail. 
Such  assassinations  for  public  purposes  seem  to  have  beeU  regarded 
with  approval  in  ancient  and  mediaeval  times.  Grotius,  in  the  course 
of  an  elaborate  discussion  of  the  subject,  indicates  the  all-ittiportant 
point,  which  is  not  the  act  of  killing,  but  the  presence  or  absence  of 
bad  faith  or  treacheiy  in  the  surroimding  circtunstances.  Modern 
International  Law  distinguishes  between  dashes  made  at  a  ruler  or 
commander  by  an  individual  or  a  little  band  of  individuals  who  come 
as  open  enemies,  and  similar  attempts  made  by  those  who  disguise 
their  enenay  character.  A  man  who  steals  secretly  into  the  opposing 
camp  in  the  dark,  and  makes  alone  or  with  others  a  sudden  attack 
in  uniform  upon  the  tent  of  king  or  general,  is  a  brave  and  deVoted 
soldier.  A  man  who  obtains  admission  to  the  same  tent  disguised 
as  a  pedler,  and  stabs  its  occupant  when  lured  into  a  false  security,  is 
a  vile  assassin,  and  the  attempt  to  procure  such  a  murder  is  as  crimi- 
nal as  the  murder  itself. 

Lawrence,  pp.  553,  554;  Be  Jure  Belli  ac  Pads,  bk.  Ill,  ch.  iv,  18. 

The  giving  and  receiving  quarter  is  a  tacit  convention  or  at  least 
a  convention  the  terms  of  which  are  not  fully  expressed,  and  if  one 
who  has  yielded  himseK  a  prisoner  should  shoot  his  captor  after  he 
had  passed  on,  or  should  shoot  any  other  soldier  of  the  enemy,  he 
would  be  guilty  of  bad  faith  and  would  justly  have  forfeited  his  life. 

When  it  is  prohibited  in  H  XXIII  (b)  to  kill  or  wound  individuals 
treacherously,  cases  such  as  those  last  mentioned  are  included,  but 
the  notion  of  treachery  is  wider  than  what  without  straining  language 
can  be  described  as  breach  of  convention,  and  will  certainly  now 
cover  acts  which  have  not  been  always  condemned.  To  appreciate 
it  we  must  take  account  of  the  modem  notion  of  war  as  the  posecu  - 
tion  of  a  public  quarrel  militari  manu,  in  which  individuals  are  not 
to  be  affected  except  so  far  as  the  military  proceedings,  with  their 
necessary  adjuncts  and  consequences,  may  touch  them.  It  followr 
from  this  that  killing  individuals,  outside  the  cases  of  fighting  os 
mihtary  punishment  to  which  they  have  made  themselves  liabler 
is  kilhng  persons  who  have  had  no  reason  to  put  themselves  on  their, 
guard,  and  is  therefore  treacherous  killing.     Not  only  is  it  unlawful 
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to  employ  murderers,  but  to  set  a  price  on  the  head  of  an  individual, 
to  offer  a  reward  for  bringing  in  an  individual  "dead  or  alive,"  or  to 
outlaw  him  is  unlawftd  As  tending  to  murder  and  encouraging  it. 
Westlake,  vol.  2,  p.  81. 

Outlawry. 

The  law  of  war  does  not  allow  proclaiming  either  an  individual 
belonging  to  the  hostile  army,  or  a  citizen,  or  a  subject  of  the  hostile 
government,  an  outlaw,  who  may  be  slain  without  trial  by  any  cap- 
tor, any  more  than  the  modem  law  of  peace  allows  such  intentional 
outlawry;  on  the  contrary,  it  abhors  such  outrage.  The  sternest 
retaUation  should  follow  the  murder  committed  in  consequence  of 
such  proclamation,  made  by  whatever  authority.  Civilized  nations 
look  with  horror  upon  offers  of  rewards  for  the  assassination  of  ene- 
mies as  relapses  into  barbarism. 
Lieber,  art.  148. 

Assassination  and  outlawry.- — CiviUzed  nations  look  with  horror 
upon  offers  of  rewards  for  the  assassination  of  enemies,  and  the  per- 

Eetrator  of  such  an  act  has  no  claim  to  be  treated  as  a  combatant, 
ut  should  be  treated  as  a  criminal.  So,  too,  the  proclaiming  of  an 
individual  belonging  to  the  hostile  army,  or  a  citizen  or  subject  of 
the  hostile  government,  an  outlaw,  who  may  be  slaia  without  trial 
by  a  captor.  The  article  includes  not  only  assaults  upon  individuals, 
but  as  well  any  offer  for  an  individual  "dead  or  alive." 
U.  S.  Manual,  p.  57. 

It  is  expressly  forbidden  by  the  Hague  Rules  to  kiU  or  wound  by 
treachery  individuals  belonging  to  the  hostile  nation  or  army. 
Edmonds  and  Oppenheim,  art.  143. 

Provoking  the  assassination  of  an  enemy  by  gifts  or  promises  is 
forbidden. 

Declaring  an  enemy  to  be  beyond  the  pale  of  the  law  is  forbidden. 
Jacomet,  p.  58. 


KILLING    OR    WOUNDIlfG    OF   SURREITDEEED    FOE. 

In  addition  to  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  forbidden— 
******* 

<c)  To  kill  or  wound  an  enemy  who,  having  laid  down  his 
arms,  or  having  no  longer  means  of  defence,  has  surren- 
dered at  discretion. — Article  2S,  Regulations,  Hague  Convention 
lY,  1907. 

It  is  forbidden: 

******* 

6,  To  injure  or  kiU  an  enemy  who  has  suii-endered  at  discretion 
or  is  disabled,     *     *     * 
Institute,  1880,  p.  30. 

We  may  wound  an  enemy  in  order  to  disable  him,  but,  when  so 
-disabled,  we  have  no  right  to  take  his  life;  we,  therefore,  cannot 
introduce  poison  into  that  wound  so  as,  subsequently,  to  cause  his 
death. 

Halleck,  p.  399. 

But  this  extreme  right  of  war,  with  respect  to  the  enemy's  person, 
has  been  modified  and  limited  by  the  usages  and  practices  of  modern 
warfare.  Thus,  while  we  may  lawfully  kill  those  who  are  actually 
ia  arms  and  continue  to  resist,  we  may  not  take  the  lives  of  those  who 
are  not  in  arms,  or  who,  being  in  arms,  cease  their  resistance  and  sur- 
render themselves  into  our  power.  The  just  ends  of  the  war  may  be 
attained  by  making  them  our  prisoners,  or  by  compelling  them  to 
give  security  for  their  future  conduct.  Force  and  severity  can  be 
used  only  so  far  as  may  be  necessary  to  EiccompUsh  the  objects  for 
Tvhich  the  war  was  declared. 
Halleck,  p.  426. 

As  the  right  to  kill  an  enemy,  in  war,  is  applicable  only  to  such 
public  enemies  as  make  forcible  resistance,  this  right  necessarily 
ceases  so  soon  as  the  enemy  lays  down  his  arms  and  surrenders  his 
person.  After  such  surrender,  the  opposing  belligerent  has  no  power 
over  his  life,  imless  new  rights  are  given  by  some  new  attempt  at 
.resistance. 

Halleck,  p.  429. 

A  belligerent  has,  therefore,  no  right  to  take  away  the  lives  of  those 
subjects  of  the  enemy  whom  he  can  subdue  by  any  other  means. 
Those  who  are  actually  in  arms,  and  continue  to  resist,  may  be  law- 
fully killed;  but  the  inhabitants  of  the  enemy's  country  who  are  not 
in  arms,  or  who,  being  in  arms,  submit  and  surrender  themselves, 
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may  not  be  slain,  because  their  destruction  is  not  necessary  for  ob- 
taining the  just  ends  of  war.  Those  ends  may  be  accomplished  by 
making  prisoners  of  those  who  are  taken  in  arms,  or  compelling  them 
to,  give  security  that  they  wUl  not  bear  arms  against  the  victor  for  a 
limited  period,  or  during  the  continuance  of  the  war. 
Dana's  Wheaton,  p.  427. 

According  to  the  law  of  war,  as  stOl  practised  by  savage  nations, 
prisoners  taken  in  war  are  put  to  death.  Among  the  more  polished 
nations  of  antiquity,  this  practice  gradually  gave  way  to  that  of  mak- 
ing slaves  of  them.  For  this,  again,  was  substituted  that  of  ran- 
soming, which  continued  through  the  feudal  wars  of  the  Middle  Age. 
The  present  usage  of  exchanging  prisoners  was  not  firmly  established 
in  Europe  until  some  time  in  the  course  of  the  seventeenth  century. 
Even  now,  this  usage  is  not  obligatory  among  nations  who  choose 
to  insist  upon  a  ransom  for  the  prisoners  taken  by  them,  or  to  leave 
their  own  countrymen  in  the  enemy's  hands  until  the  termination 
of  the  war. 

Dana'a  Wheaton,  p.  429.  ' 

For  the  two  centuries  past,  cruelty  to  prisoners  and  non-resisting 
soldiers  has  been  exceptional.  The  present  practice  is  to  spare  the 
lives  of  those  who  yield  themselves  up,  to  exchange  them  with  cap- 
tives taken  by  the  other  party,  or  to  give  them  up  on  payment  of  a 
ransom,  and  meanwhile  "to  supply  mem  with  the  necessary  com- 
forts at  the  expense  of  the  state  to  which  they  belong." 
Woolsey,  pp.  215,  216. 

Quarter  as  affected  by  continuance  of  resistance. 

It  may  be  a  question  up  to  what  moment  acts  of  violence  may  be 
continued  without  disentitling  the  doer  to  be  ultimately  admitted  to 
the  betiefit  of  quarter  under  this  clause. 

An  offer  to  surrender  is  frequently  communicated  by  the  hoisting 
of  a  white  flag,  which,  however,  can  protect  only  the  force  by  which 
it  is  hoisted. 
Holland,  p.  43. 

The  right  to  kiU  and  woimd  armed  enemies  is  subordinated  to  the 
condition  that  those  enemies  shall  be  able  and  willing  to  continue 
their  resistance.  It  is  imnecessary  to  kiU  men  who  are  incapacitated 
by  wounds  from  doing  harm,  or  who  are  ready  to  sutrender  as  pris- 
oners. A  belUgerent  therefore  may  only  kiU  those  enemies  whom 
he  is  permitted  to  attack  while  a  combat  is  actually  in  progress;  he 
may  not  as  a  general  rule  refuse  quarter;  and  he  can  not  mutilate 
or  maim  those  who  fall  into  his  power. 
Hall,  pp.  413,  414. 

In  spite  of  this  accumulated  evidence  that  up  to  a  late  period  the 
usages  of  war  allowed  a  garrison  to  be  massacred  for  doing  their  duty 
to  their  country,  there  can  be  no  hesitation  in  excluding  the  practice 
from  the  list  of  those  which  are  now  permitted.  It  is  wnoUy  opposed 
to  the  spirit  of  the  general  body  of  the  laws  of  war,  and  it  therefore 
can  only  pretend  to  rank  as  an  exceptional  usage.  But  for  an  excep- 
tional usage  to  possess  validity  in  opposition  to  general  principles 


LAWS  OF  LAND  WAEFAB]!;.  129 

of  law  it  must  be  able  to  point  to  a  continued  practical  recognition, 
wiiich.  the  usage  in  question  is  unable  to  show. 

There  is  probably  no  modern  instance  of  the  indiscriminate  slaugh- 
ter of  a  garrison,  except  that  of  the  massacre  of  the  garrison  and 
people  of  Ismail  by  the  Russians  in  1790,  aiid  if  one  instance  were 
now  to  occur,  the  present  temper  of  the  civilized  world  would  render 
a  second  impossible. 
Hall,  pp.  415,  416,  note. 

Quarter  as  affected  by  imperative  necessity — reprisals. 

The  whole  question  of  reprisals  was  left  undecided  at  Brussels  (as 
it  still  remains),  and  the  provision  as  to  the  refusal  of  quarter  in  cases 
of  extreme  necessity  was  also  omitted  from  the  final  project.  The 
right  of  a  commander  to  refuse  quarter  in  such  circumstances  is 
admitted  in  the  American  Instructions  (Article  60)  and  in  the  Kriegs- 
brauch  im  Landkriege  (p.  16),  which  authorises  the  destruction  of 
prisoners  "in  case  of  imperative  necessity,  when  there  is  no  other 
means  of  keeping  them  and  their  presence  constitutes  a  danger  to 
the  very  existence  of  the  captors.  And  this  view  of  the  General 
Staff  jurist  is  backed  by  the  weightier  authority  of  Bluntschli.  The 
Ox-ford  Manual,  like  the  French  and  German  official  manuals,  is 
silent  on  the  point.  One  can  hardly  say,  with  M.  Paul  Carpentier 
(p.  176,  French  translation  of  the  Kriegsbrauch  im  Landkriege)  that 
in  one  case  only  can  the  ffwasi- contract  established  between  the 
captor  and  the  prisoner  at  the  moment  of  capture,  under  which  the 
latter's  life  is  assured,  be  violated  by  the  execution  of  the  prisoner: 
namely,  when  he  j)lots  or  actually  attempts  to  escape.  For  usage 
and  theory  allow  reprisals  to  be  inflicted  upon  prisoners  of  war.  But 
there  is  no  doubt  that  not  only  practice  but  all  the  weight  of  modern 
expert,  opinion  are  in  the  scale  against  Bluntschli's  view.  As  Hall 
remarks,  "the  evil  of  increasing  the  strength  of  the  enemy  is  less 
than  that  of  violating  the  dictates  of  humanity,"  and  modern  prac- 
tice has  endorsed  this  view,  in  that  it  has  seen  no  deliberate  slaughter 
of  men  outside  of  "chaud  medley."  The  Boer  commandants  have 
had  the  honor  of  setting  a  high  example  of  practice  in  this  matter. 
Except  in  the  early  stages  of  the  war,  they  found  it  impossible  to 
retain  their  prisoners,  yet  they  invariably  released  those  whom  they 
captured  and  usually  at  once.  The  same  was  done  by  the  British 
troops  on  a  smaller  scale  in  the  Crimea:  the  17th  Lancers  captured 
many  prisoners  in  the  pursuit  after  the  Battle  of  the  Alma,  but  being 
unable  to  bring  them  in,  allowed  them  to  go. 
Spaight,  p.  89;  Bluntschli,  Art.  580;  Hall,  p.  397.  , 

Quarter  as  affected  by  continuance  of  resistance. 

In  the  British  official  manual  of  Laws  and  Customs  of  War,  Pro- 
fessor Holland  remarks  that 

It  may  be  a  question  up  to  what  moment  acts  of  violence  may  be  continued 
without  disentitling  the  doer  to  be  ultimately  admitted  to  the  benefit  of  quarter 
under  this  clause  (i.  e.,  Article  XXIII  (c) ). 

One  might  raise  the  objection  to  this  statement  that  it  seems  to 
imply  the  existence  of  a  war  right  of  refusing  quarter  in  the  case  of  a 
very"  brave  and  obstinate  resistance;  but  it  undoubtedly  contains  a 
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very  real  truth,  abundantly  proved  in  modern  wars,  namely,  that 
it  is  often  impracticable  to  grant  quarter  to  troops  who  resist  to  the 
last  moment.  No  war  right  of  killing  is  recognised  in  such  circum- 
stances; it  is  simply  the  necessity  of  war  which  justifies  the  refusal 
of  quarter.  It  must  often  happen  that  in  the  storming  of  a  trench, 
when  men's  blood  is  aboil  and  all  is  turmoil  and  confusion,  many 
are  cut  down  or  bayoneted  who  wish  to  surrender  but  who  can  not 
be  separated  from  those  who  continue  to  resist.  When  a  whole 
trenchful  of  men  show  unmistakable  signs  of  surrender,  then  weD- 
disciphned  troops  will  always  grant  them  quarter,  even  at  the  eleventh 
hour. 

Spaight,  p.  91 

Every  combatant  may  be  kiUed  or  wounded,  whether  a  private 
soldier  or  an  officer,  or  even  the  monarch  or  a  member  of  his  family. 
Some  publicists  assert  that  it  is  a  usage  of  warfare  not  to  aim  at  a 
sovereign  or  a  member  of  his  family.  Be  that  as  it  may,  there  is  in 
strict  law  no  rule  preventing  the  kiUing  and  wounding  of  such  illus- 
trious persons.  But  combatants  may  only  be  killed  or  womided  if 
they  are  able  and  wUhng  to  fight  or  to  resist  capture.  Therefore, 
such  combatants  as  are  disabled  by  sickness  or  wotinds  may  not  be 
killed.  Further,  such  combatants  as  lay  down  arms  and  surrender 
or  do  not  resist  being  made  prisoners  may  neither  be  killed  nor 
wounded,  but  must  be  given  quarter. 
Oppenheim,  vol.  2,  p.  146. 

The  Boers  frequently  during  the  South  ^Vfrican  War  set  free  Brit- 
ish soldiers  whom  they  had  captured. 
Oppenheim,  vol.  2,  p.  147,  note. 

When  an  armed  enemy  ceases  to  fight  and  asks  for  mercy,  he  is 
said  to  solicit  quarter;  and  when  his  life  is  spared  and  he  is  made 
prisoner,  quarter  is  said  to  have  been  granted  to  him.  The  slaughter 
of  the  vanquished  was  a  common  incident  of  warfare  till  about  the  end 
of  the  sixteenth  century,  when  it  began  to  be  deemed  obligatory  to 
give  quarter  to  those  who  surrendered  and  begged  for  life.  But  for 
some  time  longer  the  rule  in  favor  of  it  was  frequently  disregarded,  or 
suspended  altogether  with  regard  to  certain  classes  of  combatants, 
as,  for  instance,  Croats  and  Pomeranians  in  the  Thirty  Years'  War, 
and  Irish  royalists  in  the  English  civil  war  between  Bang  and  Parha- 
ment.  The  more  humane  practice,  however,  steadily  won  its  way 
till  it  became  a  part  of  the  code  of  mUitary  honor.  According  to 
modern  ideas  quarter  can  be  refused  only  when  those  who  ask  for  it 
attempt  to  destroy  those  who  have  shown  them  mercy.  But  it  must 
be  remembered  that  in  a  charge,  and  especially  a  cavalry  charge,  it  is 
almost  impossible  to  distinguish  between  those  who  wish  to  surrender 
and  those  who  are  determined  to  die  fighting. 
Lawrence,  p.  396. 

The  twenty-third  Article  of  the  liague  Regulations  declares  that  it 
is  particularly  forbidden  "to  kill  or  wound  an  enemy  who,  having  laid 
down  his  arms,  or  no  longer  having  means  of  defence,  has  surrendered 
at  discretion"  and  also  "to  declare  that  no  quarter  will  be  given." 
In  view  of  the  history  of  war  we  should  note  carefully  that  these  rules 
contain  no  saving  clauses.     The  conquerors  of  antiquity  generally  put 
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to  death  aU  the  defenders  of  besieged  places.  In  the  Middle  Ages  it 
was  deemed  an  offence  for  a  garrison  to  prolong  a  resistance  that  the 
besiegers  regarded  as  fruitless,  and  if  the  place  was  finally  given  up, 
some  of  them  were  executed.  Even  in  comparatively  recent  times, 
when  a  fortress  was  taken  by  assault,  the  fighting  men  could  claim 
no  mercy. 

Lawrence,  p.  396. 

Whoever  intentionally  inflicts  additional  wounds  on  an  enemy 
already  wholly  disabled,  or  kills  such  an  enemy,  or  who  orders  or 
encourages  soldiers  to  do  so,  shall  suffer  death,  if  duly  convicted, 
whether  he  belongs  to  the  Army  of  the  United  States,  or  is  an  enemy 
captured  after  having  committed  his  misdeed. 
Lieber,  art.  71. 

Penalty  for  violation—  War  is  for  the  purpose  of  overcoming  armed 
resistance,  and  no  vengeance  can  be  taken  because  an  individual  has 
done  his  duty  to  the  last.  And  "whoever  intentionally  inflicts  addi- 
tional wounds  on  an  enemy  already  wholly  disabled,  or  kills  such  an 
enemy,  or  who  orders  or  encourages  soMiers  to  do  so,  shall  suffer 
death,  if  duly  convicted,  whether  he  belongs  to  the  Army  of  the 
United  States  or  is  an  enemy  captured  after  having  committed  the 
riiisdeed." 

U.  S.  Manual,  p.  58. 

It  is  forbidden  to  kill  or  wound  an  enemy  who  having  laid  down  his 
arms,  or  having  no  longer  means  of  defence,  has  surrendered  at  dis- 
cretion. 

Edmonds  and  Oppenheim,  art.  50. 

Exception  in  case  oi  barbarous  enemy. 

"  'When  at  war'  (says  Vattel)  'with  a  ferocious  nation  which 
observes  no  rules,  and  grants  no  quarter,  they  may  be  chastised  in 
the  persons  of  those  of  them  who  may  be  taken;  they  are  of  the 
number  of  the  guilty;  and  by  this  rigor  the  attempt  may  be  made  of 
bringing  them  to  a  sense  of  the  laws  of  humanity.'  And  again:  'As 
a  general  has  the  right  of  sacrificing  the  lives  of  his  enemies  to  his  own 
safety,  or  that  of  his  people,  if  he  has  to  contend  with  an  inhuman 
enemy,  often  guilty  of^such  excesses,  he  may  take  the  lives  of  some 
of  his  prisoners,  and  treat  them  as  his  own  people  have  been  treated.' 
The  justification  of  these  principles  is  found  in  their  salutary  efficacy 
for  terror  and  for  example. 

"It  is  thus  only  that  the  barbarities  of  Indians  can  be  successfully 
encountered.  It  is  thus  only  that  the  worse  than  Indian  barbarities 
of  European  imposters,  pretending  authority  from  their  governments, 
but  always  disavowed,  can  be  punished  and  arrested    *     *     * 

'"The  two  Englishmen  executed  by  order  of  General  Jackson  were  not 
only  identified  with  the  savages,  with  whom  they  were  carrying  on  the 
war  against  the  United  States,  but  that  one  of  them  was  the  mover 
and  fomenter  of  the  war,  which,  without  his  interference,  and  false 
promises  to  the  Indians  of  support  from  the  British  Government, 
never  would  have  happened.  The  other  was  the  instrument  of  war 
against  Spain  as  well  as  the  United  States,  commissioned  by  McGregor, 
and  expedited  by  Woodbine,  upon  their  project  of  conquering 
Florida  with  these  Indians  and  negroes;   that,  as  accomplices  of  the 
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savages,  and,  sinning  against  their  better  knowledge,  worse  than 
savages.  General  Jackson,  possessed  of  their  persons  and  of  the  proofs 
of  their  guilt,  might,  by  the  lawful  and  ordinary  usages  of  war,  have 
hung  them  both  without  the  formality  of  a  trial ;  that,  to  allow  them 
every  possible  opportunity  of  refuting  the  proofs,  or  of  showing  any 
circumstance  in  extenuation  of  their  crimes,  he  gave  them  the  benefit 
of  trial  by  a  court-martial  of  highly  respectable  officers;  that  the 
defence  of  one  consisted  solely  and  exclusively  of  technical  cavils  at 
the  natm-e  of  part  of  the  evidence  against  him,  and  the  other  con- 
fessed his  guilt." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Erving,  min.  to  Spain,  Nov.  28,  1818,  4  Am. 
State  Papers,  For.  Rel.  539,  544;  Moore's  Digest,  vol.  7,  pp.  207,  208. 

Exception  in  case  of  barbarous  enemy. 

"The  necessity  of  my  reviewing  with  particularity  the  proofs 
against  each  of  these  unhappy  sufferers  (Arbuthnot  and  Ambrister) 
had  been  superseded,  I  observed,  by  what  had  passed  at  our  interview 
(Mr.  Kush  and  Lord  Castlereagh)  on  the  seventh.  This  Government 
itself  had  acquiesced  in  the  reality  of  their  offenses.  I  would  con- 
tent myself  with  superadding  that  the  President  beheves  that  these 
two  individuals,  in  connection  with  NichoUs  and  Woodbine,  had  been 
the  prime  movers  in  the  recent  Indian  war.  That  without  their 
instigation  it  never  would  have  taken  place,  any  more  than  the 
butcheries  which  preceded  and  provoked  it;  the  butchery  of  Mrs. 
Garrett  and  her  children ;  the  butchery  of  a  boat's  crew,  with  a  mid- 
shipman at  their  head,  deputed  from  a  national  vessel,  and  ascending 
in  time  of  peace  the  Appalachicola  on  a  lawful  errand;  the  butchery 
in  time  of  peace  at  one  stroke,  upon  another  occasion,  of  a  party  of 
more  than  thirty  Americans,  amongst  which  were  both  women  and 
children,  with  many  other  butcheries  alike  authentic  and  shocking. 

Mr.  Rush,  min.  at  London,  to  Mr.  J.  Q.  Adams,  Sec.  of  State,  Jan.  12,  1819, 
Moore's  Digest,  vol.  7,  p.  210. 


GIVING    OF   QXJAETER. 

In  addition  to  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  forbidden — 

******* 
(d)  To  declare  that  no  quarter  will  be  given.— Article  ^3,  Regu- 
lations. Ha^e  Convfntion  IV.  1907. 

It  is  forbidden: 

******* 

b.  *     *     *     tLi  declai-e  in  adAance  that  quarter  will  not  be  given, 
even  by  those  vrho  do  not  a^k  it  for  themselves. 
Institute,  1S80,  p.  30. 

Obstinate  resistance  by  weak  force. 

It  was  an  ancient  maxim  of  war,  that  a  weak  garrison  forfeit  aU 
claim  to  mercy  on  the  part  of  the  conqueror,  when,  witb  more  courage 
thai!  prudence,  they  obstinately  pereevere  in  defending  an  iB- 
fortified  place  agahist  a  large  army,  and  when,  refusing  to  accept 
of  reasonable  conditions  offered  to  them,  they  undertake  to  arrest 
the  progress  of  a  power  which  they  are  imable  to  resist.  Pursuant 
to  this  maxim,  Caesar  answered  the  Aduatici  that  he  woxild  spare 
their  town,  if  they  surrendered  before  the  battering-ram  touched 
their  walls.  But,  though  sometimes  practiced  in  modern  war- 
fare, it  is  generally  condemned  as  contrary  to  humanity  and  incon- 
sistent will  the  principles  which,  among  civilized  sind  christian 
nations,  form  the  basis  of  the  laws  of  war.- 
Halleck,  p.  440. 

In  the  Thirty  Yeajre'  Wiu"  Giistavus  Adolphus  made  a  convention 
with  the  Imperialists  to  give  and  receive  quarter:  only  the  Croats  on 
one  side,  ana  the  Pomeranians  on  the  other,  were  excepted  from  this 
act  of  bimiaiiity. 
Woobey,  p.  215. 

Szceptioiis. 

The  general  duty  to  give  qujyter  does  not  protect  an  enemy  who 
has  personally  violated  tlie  laws  of  war,  who  has  declared  his  inten- 
tion of  refusing  to  jjrant  quarter  or  of  violating  those  laws  m  any 
grave  maimer,  or  wliose  ^overnmeut  or  commander  has  done  acts 
which  justify  reprisals,  tt  may  be  doubted  however  whether  the 
right  of  pimiishment  which  is  thus  placed  in  the  hantls  of  a  belligerent 
has  been  u^ed  within  the  present  century  m  any  strictly  international 
war,  and  though  it?;  existence  mav  be  a  wholesome  check  to  the 
savage  instincts  of  human  natiue  which  now  and  then  break  through 
the  crust  of  civilized  habit,  it  is  certain  that  it  ought  only  to  be 
aparmgly  exercisetl   after  great   and  contmuous   provocation,    and 
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that  any  belligerent  who  availed  himself  of  his  power  would  be 
judged  with  extreme  severity. 

An  exception  to  the  rule  that  q^uarter  can  not  be  refused  is  also 
supposed  to  arise  when  from  special  circumstances  it  is  impossible 
for  a  force  to  be  encumbered  with  prisoners  without  danger  to  itself 
Instances  of  such  impossibility  have  not  presented  themselves  in 
modern  warfare.  Prisoners  who  can  not  safely  be  kept  can  be 
liberated,  and  the  evil  of  increasing  the  strength  of  the  .enemy  is  less 
than  that  of  violating  the  dictates  of  humanity,  unless  there  is  reason 
to  expect  that  the  prisoners  if  liberated,  or  a  force  successfully 
attempting  rescue,  wotild  massacre  or  ill-treat  the  captors.  Subject 
to  the  condition  that  there  shall  be  reasonable  ground  for  such 
expectation  it  may  be  admitted  that  cases  might  occur  in  which 
the  right  could  be  legitimately  eiercised  both  at  sea,  and  in  cam- 
paigns resembling  those  of  the  Indian  Mutiny,  when  small  bodies  of 
troops  remained  for  a  long  time  isolated  in  the  midst  of  enemies. 
Hall,  pp.  414,  415. 

Exceptions — reprisals  and  "imperative  necessity." 

Hague  Regulations  23  (d)  stipulate  that  belligerents  are  prohib- 
ited from  declaring  that  no  quarter  wiU  be  given,  quarter  may  never- 
theless be  refused  by  way  of  reprisal  for  violations  of  the  rules  of 
warfare  committed  by  the  other  side ;  and,  further,  in  case  of  impera- 
tive necessity,  when  the  granting  of  quarter  would  so  encumber  a 
force  with  prisoners  that  its  own  security  would  thereby  be  vitally 
imperilled.  But  it  must  be  emphasised  that  the  mere  fact  that  numer- 
ous prisoners  cannot  safely  be  guarded  and  fed  by  the  captors  does 
not  furnish  an  exceptional  case  to  the  rule,  provided  that  no  vital 
danger  to  the  captors  is  therein  involved.  And  it  must  likewise  be 
emphasised  that  the  former  rule  is  now  obsolete  according  to  which 
quarter  could  be  refused  to  the  garrison  of  a  fortress  carried  by  assault, 
to  the  defenders  of  an  unfortified  place  against  an  attack  of  artillery, 
and  to  the  weak  garrison  who  obstinately  and  uselessly  persevered 
in  defending  a  fortified  place  against  overwhelming  enemy  forces. 
Oppenheim,  vol.  2,  p.  147. 

Garrisons  captured  by  assault. 

The  twenty-third  Article  of  the  Hague  Regulations  declares  that 
it  is  particularly  forbidden  ' '  to  kiU  or  wound  an  enemy  who,  having 
laid  down  Hs  arms,  or  no  longer  having  means  of  defence,  has  sur- 
rendered at  discretion"  and  also  "to  declare  that  no  quarter  will 
be  given."  In  view  of  the  history  of  war  we  should  note  carefully 
that  these  rules  contain  no  saving  clauses.  The  conquerors  of 
antiquity  generally  put  to  death  aU  uie  defenders  of  besieged  places. 
In  the  Middle  Ages  it  was  deemed  an  offence  for  a  garrison  to  prolong 
a  resistance  that  the  besiegers  regarded  as  fruitless,  and  if  the  place 
was  finally  given  up,  some  of  them  were  executed.  Even  in  com- 
paratively recent  times,  when  a  fortress  was  taken  by  assault,  the 
fighting  men  could  claim  no  mercy.  This  was  the  opinion  of  the  great 
Duke  of  Wellington,  who  wrote,  "I  beMeve  it  has  always  been  under- 
stood that  the  defenders  of  a  fortress  stormed  have  no  right  to  quar- 
ter." His  own  practice  was  more  merciful.  When  he  carried  a 
place  by  storm,  he  accepted  the  surrender  of  those  of  the  garrison 


LAWS  OF  LAND  WARFARE.  135 

who  survived  the  struggle.  The  growth  of  this  humane  practice  has 
been  fostered  by  a  change  in  the  conditions  of  warfare. .  Towns  are 
now  defended  by  forts  and  earthworks  erected  at  a  considerable 
distance  from  them.  When  some  of  these  are  taken,  the  place  be- 
comes untenable,  and  is  surrendered,  as  was  Port  Arthur  in  1905 
as  soon  as  the  Japanese  captured  203-meter  hiU.  Recent  conflicts 
between  civilized  powers  have  afforded  no  instance  of  the  slaughter 
of  a  garrison.  And  when  the  time  came  to  formulate  the  laws  of 
war  by  international  agreement,  no  attempt  was  made  to  restore 
the  ola  severity,  but  the  obhgation  to  give  quarter  was  imposed  in 
the  widest  terms. 

Lawrence,  pp.  396,  397;  Despatches,  2d  Series,  vol.  I,  pp.  93,  94. 

Exception — "imperative  necessity." 

H  XXIII  (d)  denounces  an  ancient  practice  of  declaring  that  no 
quarter  will  be  given,  especially  used  for  terrifying  besieged,  places 
into  surrender,  and,  read  in  the  spirit  rather  than  in  the  letter,  con- 
secrates the  modern  practice  of  giving  quarter  whenever  practicable. 
The  admitted  case  in  which  it  is  not  practicable  is  that  which  occurs 
during  the  continuance  of  fighting,  when  the  achievement  of  victory 
would  be  hindered  and  even  endangered  by  stopping  to  give  quarter 
instead  of  cutting  down  the  enemy  and  rushing  on,  not  to  mention 
that  during  the  fighting  it  is  of  ten .  impracticable  so  to  secure  pris- 
oners as  to  prevent  their  return  to  the  combat.  Hence  it  is  especially 
difficult  to  avoid  ruthless  slaughter  in  the  storm  of  a  place  or  of  a 
position,  but  the  rule  formerly  dictated  by  military  pride,  that  those 
are  not  entitled  to  quarter  who  insult  a  superior  force  by  defending 
a  place  after  a  breacn  has  been  made  and  the  counterscarp  blown  in, 
or  who  defend  an  ill  fortified  place  at  all  against  a  superior  force, 
is  entirely  obsolete  and  condemned.  Another  case,  rather  asserted 
than  admitted,  is  that  which  occurs  "when  from  special  circum- 
stances it  is  impossible  for  a  force  to  be  encumbered  with  prisoners 
without  danger  to  itself."  On  this  I  agree  with  HaU's  remark  that 
"prisoners  who  cannot  safely  be  kept  can  be  liberated,"  and,  re- 
membering that  they  are  or  may  be  disarmed,  we  can  scarcely  treat 
as  more  than  theoretical  the  danger  that  they  may  be  rescued  and 
re-armed  by  a  reUeving  force. 

Westlake,  vol.  2,  p.  81;  Hall,  sec.  'l29. 

Quarter  having  been  given  to   an  enemy  by  American   troops, 
under  a  misapprehension  of  his  true  character,  he  may,  nevertheless, 
be  ordered  to  suffer  death  if,  within  three  days  after  the  battle,  it  be 
discovered  that  he  belongs  to  a  corps  which  gives  no  quarter. 
Lieber,  art.  66. 

It  is  no  longer  contemplated  that  quarter  wiU  be  refused  to  the 
garrison  of  a  fortress  carried  by  assault,  to  the  defenders  of  an  unde- 
fended place  who  did  not  surrender  when  threatened  with  bombard- 
ment, or  to  a  weak  garrison  which  obstinately  and  uselessly  perse- 
vered in  defending  a  fortified  place  against  overwhelming  odds. 
IT.  S.  Manual,  p.  58. 


MEANS    WHICH    CATISE    UNNECESSARY    ST7FFEEING. 

In  addition  to  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  forbidden — 

******* 

(e)  To  employ  arms,  projectiles,  or  material  calculated  to 
cause  unnecessary  suflfering.- — Article  28,  Regulations,  Hague 
Convention  IV,  1907. 

The  Contracting  Parties  agree  to  abstain  from  the  use  of  biillets 
which  expand  or  flatten  easily  in  the  human  body,  such  as  bullets 
with  a  hard  envelope  which  does  not  entirely  cover  the  core  or  is 
pierced  with  incisions. 
Hague  Declaration,  1899. 

The  Contracting  Powers  agree  to  abstain  from  the  use  of  pro- 
jectiles the  sole  object  of  which  is  the  diffusion  of  asphyxiating  or 
deleterious  gases. 

Hague  Declaration,  1899. 

The  Contracting  Powers  agree  to  prohibit,  for  a  term  of  five  years, 
the  launching  of  projectiles  and  explosives  from  balloons,  or  by  other 
new  methods  of  similar  nature. 
Hague  Declaration,  1899. 

The  Contracting  Powers  agree  to  prohibit,  for  a  period  extending 
to  the  close  of  the  Third  Peace  Conference,  the  discharge  of  pro- 
jectiles and  explosives  from  balloons  or  by  other  new  methods  of  a 
similar  nature. 

Hague  Declaration,  1907. 

It  is  forbidden: 

a.  To  employ  arms,  projectiles,  or  materials  of  any  kind  calculated 
to  cause  superfluous  suffering,  or  to  aggravate  wounds, — no'tably 
projectiles  of  less  weight  than  four  hundred  grams  which  are  ex- 
plosive or  are  charged  with  fulminating  or  inflammable  substances. 
(Declaration  of  St.  Petersburg.) 
Institute,  1880,  pp.  29,  30. 

The  contracting  parties  engage  mutually  to  renounce  in  case  of 
war  among  themselves  the  employment  by  their  military  or  naval 
troops  of  any  projectile  of  a  weight  less  than  400  grammes  [about 
13  J  ounces]  which  is  either  explosive  or  charged  with  fulminating  or 
inflammable  substances. 

Declaration  of  St.  Petersburg,  1868. 

As  to  the  nature  of  weapons  not  poisoned,  there  is,  and  perhaps 
can  be,  no  rule.  Concealed  modes  of  extensive  destruction  are  al- 
lowed, as  torpedoes  to  blow  up  ships,  or  strewed  over  the  ground 
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before  an  advancing  foe,  and  mines;  nor  is  the  destructiveness  of  a 
weapon  any  objection  to  its  use.  Hot  shot  is  permitted,  and  bomb- 
shells, to  set  fire  to  a  vessel  or  camps  or  forts;  but  it  is  not  thought 
justifiable  to  use  chemical  compounds  which  may  maim  or  torture 
the  enemy.  It  seems  to  be  thought  that  a  steam-vessel,  on  the  de- 
fensive, may  throw  her  steam  or  boiling  water  upon  boarders.  As- 
sassination IS  prohibited.  As  war  wiU  avail  itself  of  science  in  all  de- 
partments, for  ofl^ence  and  defence,  perhaps  the  only  test,  in  case  of 
open  contests  between  acknowledged  combatants,  is,  that  the  mate- 
rial shall  not  owe  its  efficacy,  or  the  fear  it  may  inspire,  to  a  distinct 
quality  of  producing  pain,  or  of  causing  or  increasing  the  chances 
of  death  to  mdividuals,  or  spreading  death  or  disability,  if  this  quality 
is  something  else  than  the  application  of  direct  force,  and  of  a  kind 
that  cannot  be  met  by  countervailing  force,  or  remedied  by  the  usual 
medical  and  surgical  applications  for  forcible  injuries,  or  averted  by 
retreat  or  surrender.  Starving  a  belligerent  force,  by  cutting  off 
food  or  water,  is  also  lawful;  for  that  may  be  so  averted. 
Dana's  Wheaton,  p.  428,  note  166. 

The  rules  which  lie  at  the  basis  of  a  humane  system  of  war  are- — 

1.  That  peace  is  the  normal  state  of  Christian' nations,  to  which 
they  are  bound  to  seek  to  return  from  the  temporary  and  exceptional 
interruptions  of  war. 

2.  That  redress  of  injuries  and  not  conquest  or  plunder  is  the  lawful 
motive  in  war;  and  that  no  rule  of  morality  or  justice  can  be  sacrificed 
in  the  mode  of  warfare. 

■  3.  That  war  is  waged  between  governments  by  persons  whom 
they  authorize,  and  is  not  waged  against  the  passive  inhabitants  of  a 
country. 

4.  That  the  smallest  amount  of  injury,  consistent  with  self- 
defense  and  the  sad  necessity  of  war,  is  to  be  inflicted.     And,  finally, 

5.  That  the  duties  implied  in  the  improved  usages  of  war,  so  far 
as  they  are  not  of  positive  obligation,  are  reciproc^,  like  very  many 
rules  of  intercoiu-se  between  states,  so  as  not  to  be  binding  on  one 
belligerent,  as  long  as  they  are  violated  by  the  other. 

WoolBey,  pp.  210,  211. 

The  laws  of  war  are  now  tolerably  definite  in  regard  to  the  instru- 
ments of  death  whose  use  is  lawful  against  an  enemy.  Many  of  the 
Erojectiles  formerly  objected  to,  such  as  chain  shot  and  bar  shot, 
ave  become  obsolete,  being  impracticable  with  rifled  cannon. 
Far  more  deadly  inventions  have  the  field,  and  are  not  illegal.  The 
torpedo,  fixed  or  projected,  machine  gun,  mag&zine  rifle,  high  explo- 
sives, projectiles  of  greater  range,  all  the  recent  improvements  in  the 
means  of  destruction  are  welcomed  and  immediately  adopted.  They 
have  revolutionized  the  formation  of  troops  in  battle ;  they  have 
made  the  spade  a  military  implement  more  indispensable  than  ever; 
they  have  so  increased  the  casualties  of  a  day's  fight  as  to  make  outside 
help  necessarv  for  the  care  of  the  wounded.  On  the  other  hand,  by 
these  very  changes  wars  have  been  shortened;  the  sufferings  of  non- 
combatants  lessened;  in  fact,  hand  in  hand  with  their  introduction 
has  come  a  humaner  spirit  and  practice  in  every  department  of 
warfare.  The  test  of  instruments  of  war,  then,  is  found  not  in  their 
capacity  for  infiicting  death,  but  in  their  capacity  for  causing  aggra- 
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vated  or  unnecessary  suffering.  Thus,  a  copper  bullet  poisoning  its 
wound,  a  small  explosive  buflet  shattering  its  victim,  a  detachable 
lance  head,  a  barbed  bayonet,  would  all  be  illegal. 

Woolsey,  pp.  212,  213. 

On  the  whole  it  may  be  said  generally  that  weapons  are  illegitimate 
which  render  death  inevitable  or  inflict  distinctly  more  suffering 
than  others,  without  proportionately  -crippling  the  enemy.  Thus 
poisoned  arms  have  long  been  forbidden,  and  guns  must  not  be  loaded 
with  nails  or  bits  of  iron  of  irregular  shape.     To  these  customary 

Erohibitions  the  European  powers,  except  Spain,  have  added  as 
etween  themselves  the  abandonment  of  the  right  to  use  explosive 
projectiles  weighing  less  than  fourteen  oimces;  and  in  the  declara- 
tion of  St.  Petersburg,  by  which  the  renunciation  of  the  right  was 
effected  in  1868,  they  took  occasion  to  lay  down  that  the  object 
of  the  use  of  weapons  in  war  is  '  to  disable  the  greatest  possible  num- 
ber of  men,  that  this  object  would  be  exceeded  by  the  employment 
of  arms  which  needlessly. aggravate  the  sufferings  of  disabled  men, 
or  render  their  death  inevitable,  and  that  the  employment  of  such 
arms  would  therefore  be  contrary  to  the  laws  of  humanity.'  On  the 
other  hand,  the  amount  of  destruction  or  of  suffering  which  may  be 
caused  is  immaterial  if  the  result  obtained  is  conceived  to  be  pro- 
portionate. Thus  rio  objection  has  ever  been  made  to  mines;  it  is 
not  thought  improper  to  ram  a  vessel  so  as  to  sink  her  with  all  on  board; 
and  torpedoes  have  been  received  without  protest  among  the  modem 
engines  of  war. 
Hall,  pp.  552,  553. 

A  customary  rule  of  International  Law,  now  expressly  enacted 
by  article  23  (e)  of  the  Hague  Regulations,  prohibits,  therefore,  the 
employment  of  poison  and  of  such  arms,  projectiles,  and  material 
as  cause  unnecessary  injury.  Accordingly:  wells,  pumps,  rivers,  and 
the  like  from  which  the  enemy  draws  drinking  water  must  not  be 
poisoned,  poisoned  weapons  must  not  be  naade  use  of;  rifles  must  not 
be  loaded  with  bits  of  glass,  irregularly  shaped  iron,  nails,  and  the 
like;  cannons  must  not  be  loaded  with  chain  shot,  crossbar  shot, 
red-hot  balls,  and  the  like. 
Oppenheim,  vol.  2,  p.  148. 

Dum-Dum  bullets. 

Great  Britain  had  introduced  bullets  manufactured  at  the  Indian 
arsenal  of  Dum-Dum,  near  Calcutta,  the  hard  jacket  of  which  did 
not  quite  cover  the  core  and  which  therefore  easily  expanded  and 
flattened  in  the  human  body. 
Oppenheim,  vol.  2,  p.  149. 

Violence  from  air-craft. 

Although  it  is  very  much  to  be  regretted,  the  fact  must  be  taken 
into  consideration  that  in  future  violence  directed  from  air-vessels 
will  play  a  great  part  in  war.  For  this  reason,  the  question  as  to  the 
conditions  under  which  such  violence  is  admissible,  is  of  importance, 
but  it  is  as  yet  impossible  to  give  a  satisfactory  answer.  *  *  * 
However  this  may  be,  there  can  be  no  doubt  that  the  general  prin- 
ciples laid  down  in  the  Declaration  of  St.  Petersburg  of  1868,  in  the 
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two  Declarations,  adopted  by  the  First  Peace  Conference,  concern- 
ing expanding  bullets  and  projectiles  diffusing  asphyxiating  or  dele- 
terious gases,  in  the  Hague  rules  concerning  land  warfare,  and  the 
like,  must  find  appUcation  as  regards  violence  directed  from  air  ves- 
sels. 

Oppenheim,  vol.  2,  pp.  150,  151. 

Consequently  any  applications  of  force  that  infiict  more  pain  and 
suffering  than  is  necessary  in  order  to  attain  this  end  are  forbidden 
by  modern  International  Law.  An  ordinary  bullet,  for  instance, 
will  disable  an  arm,  and  render  its  possessor  useless  as  a  fighting  man, 
just  as  well  as  an  explosive  bullet,  or  a  scrap  of  iron  or  glass,  which 
infiict  a  jagged  wound  very  difficult  to  heal.  The  use  of  such  missiles 
is  therefore  prohibited;  and  the  principle  that  condemns  them  is 
applied  in  other  directions  also. 
Lawrence,  p.  414. 

When  once  it  was  generally  admitted  that  the  limit  of  a  bellig- 
erent's moral  right  to  inflict  pain  and  injury  was  reached  when  he 
had  destroyed  his  adversary's  power  of  resistance,  applications  of  this 
principle  to  the  kind  of  projectiles  he  might  fire  from  his  guns  were 
certain  to  be  made.  Even  before  civilized  states  had  practically 
agreed  that  the  only  legitimate  object  of  warlike  operations  is  to 
weaken  the  forces  of  the  enemy  and  induce  him  to  sue  for  terms, 
they  began  to  object  to  certain . means  of  destruction.  Sometimes 
the  ground  of  objection  was  their  newness,  sometimes  their  secrecy, 
and  sometimes  the  vastness  or  cruelty  of  their  destructive  force. 
In  one  age  the  cross-bow  was  anathematized,  in  another  the  arquebus, 
in  a  third  the  bayonet.  There  was  a  long  controversy  about  red- 
hot  shot  till  the  invention  of  rifled  cannon  rendered  it  obsolete.  In 
the  eighteenth  and  nineteenth  centuries  a  customary  rule  against 
the  use  of  what  was  technically  called  "langridge"  grew  up.  The 
term  includes  nails,  buttons,  bits  of  glass,  knife-bladeS,  and  any 
kind  of  rubbish  that  can  be  fired  out  of  a  gun.  Such  missiles  in- 
fiicted  jagged  wounds  without  being  one  whit  more  effective  than 
bullets  in  preventing  combatants  from  continuing  the  fight.  Objec- 
tions to  them  were  doubtless  based  largely  on  sentiment  and  consider- 
ations of  military  honor;  but  there  was  also  a  more  or  less  conscious 
application  of  the  true  principle,  which  measures  the  illegality  of 
weapons,  not  by  their  destructiveness,  but  by  the  amount  of  unneb- 
essary  sxiflerin^  they  inflict.  Fighting  men  may  be  wounded  or  slain 
in  wholesale  fashion,  but  they  may  not  be  tortured.  The  use  of 
torpedoes,  for  instance,  is  perfectly  lawful,  though  they  raay  hurl 
a  whole  ship's  crew  into  eternity  without  a  moment's  warning;  but 
the  deliberate  insertion  of  a  drop  of  sulphuric  acid  into  the  head  of  a 
bullet,  from  which  it  would  exude  on  contact  with  human  flesh, 
would  be  execrated  as  a  gross  violation  of  the  laws  of  civilized  war- 
fare. No  objection  was  made  to  the  revival  of  hand  grenades  in  the 
Russo-Japanese  War;  but  when  expanding  bullets  were  resorted  to 
on  a  few  occasions  in  the  South  African  War,  Britain  and  Boer  ac- 
cused each  other  of  callous  iUegahty. 

The  first  appearance  of  rules  founded  on  this  principle  in  law- 
making international  docutnents  dates  from  1868,  when  a  large  num- 
ber of  powers  sent  delegates  to  a  Military  Commission  at  St.  Peters- 
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burg,  the  result  of  which  was  a  Declaration  prohibiting  the  use  of 
explosive  projectiles  weighting  less  than  fourteen  ounces.  It  has 
been  signed  by  many  powers,  and  was  incorporated  by  reference  in 
the  Hague  Code  for  land  warfare,  when  the  twenty-third  Article 
added  "the  prohibitions  provided  by  special  conventions"  to  a  num- 
ber of  others  expressly  mentioned  and  described.  Its  object  was 
to  prevent  the  introduction  of  explosive  bullets  that  might  shatter 
an  arm  or  a  leg,  without  ruling  out  ordinary  shells  which  burst  oil 
falling  and  scatter  a  shower  of  missiles. 
Lawrence,  pp.  54;^,  544. 

Bombardment  from  air-craft. 

The  first  [Declaration  inserted  in  the  Final  Act  of  the  first  Peace 
Conference]  bound  the  contracting  parties  to  prohibit  for  five  years 
"the  discharge  of  projectiles  and  explosives  from  balloons,  or  by 
other  similar  new  methods."  *  *  *  Great  Britatu  refused  to 
sign  the  first  of  these  Declarations  in  1899,  but  accepted  it  in  1907, 
when  it  was  reenacted  till  the  end  of  the  next  Conference.  But  on 
that  occasion  Germany,  France,  Italy,  Japan,  and  Russia  would  not 
bind  themselves  by  it,  and  several  less  important  military  powers  fol- 
lowed their  example.  It  seems  as  if  the  attempt  to  rule  out  of  civil- 
ized warfare  bombardment  from  balloons  or  aeroplanes  was  doomed 
to  failure.  And  certainly  it  would  be  difficult  to  show  that  the 
launching  of  projectiles  in  such  a  manner  was  contrary  to  the  prin- 
ciple that  no  unnecessary  suffering,  should  be  inflicted,  always  sup- 
posing that  the  aerial  artillerymen  attacked  no  open  and  undefended 
place,  and  avoided  in  their  discharges  the  buildings  and  localities 
exempted  by  the  modern  rules  of  war. 
Lawrence,  p.  545. 

Asphyxiating  gases. 

The  second  [Declaration  inserted  in  the  Final  Act  of  the  First 
Peace  Conference]  forbade  "the  use  of  projectiles  the  only  object 
of  which  is  the  diffusion  of  asphyxiating  or  deleterious  gases."    *    *    * 

The  second  Declaration  was  subject  to  no  time  limit,  and  therefore 
still  holds  good.  Yet  it  is  not  easy  to  see  how  quick  asphyxiation 
exceeds  in  cruelty  the  blowing  of  a  human  body  to  pieces  by  the 
bursting  of  a  shell.  Slow  torture  by  chemical  methods  might  well 
be  forbidden;  but  immediate  death  after  inhaling  deleterious  fumes 
is  comparable  to  drowning,  which  is  often  the  fate  of  seamen  in  a 
naval  engagement. 
Lawrence,  p.  545. 

Dum-dum  bullets. 

The  third  [Declaration  inserted  in  the  Fiiaal  Act  of  the  First  Peace 
Conference]  provided  for  abstention  from  "the  use  of  bullets  which 
expand  or  flatten  easily  in  the  human  body."     *     *     * 

The  third  Declaration,  like  the  second,  was  passed  without  a 
clause  providing  for  its  expiry  after  a  fixed  period  of  years.  Great 
Britain  and  the  United  States  declined  to  sign  it  in  1899,  but  the 
former  gave  in  her  adhesion  in  1907.  It  comes  clearly  within  the 
fundamental  principle  we  have  seen  reason  to  enunciate ;  for  a  bullet 
which  by  expanding  or  exploding  shatters  a  limb  to  pieces  tortures 
the  man  it  hits,  but  does  not  render  him  more  incapable  of  continu- 
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ing  the  fight  than  he  would  have  been  if  shot  by  a  bullet  that  inflicts 
a  clean  wound.  The  hesitation  of  Great  Britain,  and  the  continued 
refusal  of  the  United  States  to  sign,  were  due  to  the  same  cause. 
Both  countries  drew  a  distinction  between  explosive  and  expanding 
bullets,  and  niaintained  that  the  latter  did  not  inflict  unnecessary 
cruelty,  especially  in  warfare  with  wild  tribes  whose  rushes  it  was 
necessary  to  stop.  The  United  States,  acting  on  the  view  that  the 
Declaration  as  adopted  by  the  Conference  did  not  include  several 
kinrds  of  bullets  which  cause  needless  laceration  of  tissues,  suggested 
a  formula  which  would  have  forbidden  "  every  kind  of  bullet  which 
exceeds  the  limit  necessary  for  placing  a  man  immediately  liors  de 
combat,"  but  discussion  of  it  was  ruled  out  on  points  of  order.  The 
adhesion  of  Great  Britain  and  Portugal  in  1907  leaves  the  United 
States  in  the  position  of  being  the  only  member  of  the  first  Hague 
Conference  that  is  not  bound  by  the  Declaration.  The  signatures 
of  the  Latin-American  States  which  attended  the  second  Conference, 
but  not  the  first,  are  also  wanting.  The  result  is  that  bullets  of  a 
kind  forbidden  in  Europe  can  be  used  in  warfare  between  American 
powers.  In  matters  such  as  these  it  is  highly  desirable  that  civili- 
zation should  speak  with  no  uncertain  voice;  and  we  may  hope  that 
the  third  Hague  Conference  will  find  means  of  bringing  about  the 
necessary  unanimity. 
Lawrence,  pp.  545,  546. 

The  attempts  which  have  been  made  to  forbid  the  introduction 
of  new  inventions  into  warfare,  or  prevent  the  use  of  instruments 
that  cause  destruction  on  a  large  scale,  are  doomed  to  failure.  Man 
always  has  improved  his  weapons,  and  always  will  as  long  as  he  has 
need  for  them  at  all.  But  we  can  hope  for  a  general  recognition  of  the 
inutility  as  well  as  the  cruelty  of  adding  torture  to  disablement. 
Suffering  there  must  be,  as  long  as  there  is  war.  But  unnecessary 
suffering  ought  to  be,  and  can  be  abolished. 
Lawrence,  pp.  546,  547. 

Bombardment  from  air-craft. 

*  *  *  of  the  eight  great  powers — Great  Britain,  the  United 
States,  Austria-Hungary,  Japan,  and  the  other  powers  of  the  Triple 
Alliance  and  the  Triple  Entente — only  the  three  first  named  became 
boimd  by  it.  [Declaration  XIV,  Hague  Conference,  1907].  If,  as  is 
most  probable,  the  great  powers  are  on  an  equality  in  the  command 
of  the  skill  and  material  necessary  for  the  employment  of  the  means 
prohibited,  the  prohibition  cannot  be  charged  with  partiality  to  any 
of  them,  while  the  civil  population  cannot  be  protected  from  danger 
if  bombs  may  be  dropped  from  the  sky.  Therefore  in  my  judgment 
the  prohibition  ought  to  be  made  perpetual.  But  the  Institute  of 
International  Law,  at  its  Madrid  meeting  in  1911,  resolved  that 
"aerial  war  is  permitted,  but  on  the  condition  of  not  presenting 
greater  dangers  than  land  or  sea  war  for  the  persons  or  properties  of 
the  peaceful  population."  But  who  shall  measure  ttie  proportion  of 
the  dangers  *  And  the  true  question  is  not  whether  the  danger  is 
greater  than  those  to  which  mankind  has  become  accustomed,  but 
whether  it  is  not  a  new  danger  to  which  there  is  no  reason  that  man- 
kind should  be  exposed. 

Westlake,  vol.  2,  p.  77;  24  Annuaire,  p.  .46. 
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Asphyxiating  gases. 

This  declaration,  [IV,  2,  Hague  Conference,  1899]  has  now  been 
signed  and  ratified  by  all  the  powers  represented  at  the  Conference  of 
1899,  except  the  United  States  of  America,  the  objections  of  which 
were  summed  up  by  Captain  Mahan  in  the  words  that  "if  and  when 
a  shell  emitting  asphyxiating  gases  has  been  successfully  produced, 
then  and  not  before  will  men  be  able  to  vote  intelligently  on  the 
subject."  Not  contaiuing  any  limit  of  time  it  did  not  need  to  be 
brought  forward  again  in  1907,  but  the  powers  which  were  represented 
only  in  1907  have  not  yet  acceded  to  it. 
Weetlake,  pp.  77,  78. 

Dum-dum  bullets. 

This  declaration  [IV,  3,  Hague  Conference,  1899]  also  which  was 
introduced  in  1899  and  being  unlimited  in  time  needed  no  repetition 
in  1907,  has  now  been  signed  and  ratified  by  all  the  powers  represented 
in  1899  except  the  United  States,  but  not  by  those  represented  only 
in  1907.  The  expansive  bullets  against  which  it  is  directed,  are  com- 
monly called  Dum-dum  bullets,  from  the  factory  in  India  where  they 
were  first  made,  it  having  been  found  in  the  British  frontier  wars  that 
the  impact  of  an  ordinary  bullet  did  not  give  a  shock  sttHicient  to  stop 
the  onrush  of  certain  assailants,  so  that  the  suffering  caused  to  such 
assailants  by  their  expansion  in  the  body  was  not  useless,  and  did  not 
bring  them  within  the  principle  of  the  condemnation  of  explosive 
bullets  by  the  Declaration  of  St.  Petersburg.  However  that  may  be, 
the  intention  of  using  the  Dum-dum  bullets  in  ordinary  war  was 
always  disclaimed  by  Great  Britain,  and  they  were  not  employed  by 
her  in  the  South  African  war. 
Weatlake,  p.  78. 

The  missiles  "of  a  nature  to  cause  superfluous  injury,"  prohibited 
by  H  XXIII  (e),  are  imderstood  to  include  glass,  nails,  and  bits  of 
iron  of  irregular  shape.  Many  writers  include  red-hot  shot  in  the 
prohibition,  which  may  be  admitted  when  they  would  be  directed 
only  against  men,  but  their  utility  in  causing  the  destruction  of 
things  cannot  always  be  foregone,  even  when  the  fate  of  men  may  be 
involved  with  that  of  the  things.  Red-hot  shot  saved  Gibraltar  in 
the  great  siege  by  setting  the  Spanish  rafts  on  fire. 
Westlake,  vol.  2,  p.  82. 

In  the  course  of  military  operations,  the  following  things  are  pro- 
hibited : 

(a)  *  *  *  the  use  of  arms,  machines  and  materials  which  may 
cause  useless  suffering. 

Art.  11,  Russian  Instructions,  1904. 

What  included  in  prohibition. — The  foregoing  prohibition  is  not 
intended  to  apply  to  the  use  of  explosives  contained  in  artillery 
projectiles,  mines,  aerial  torpedoes,  or  hand  grenades,  but  it  does 
mclude  the  use  of  lances  with  barbed  heads,  irregular-shaped  bullets, 
projectiles  filled  with  glass,  etc.,  and  the  use  of  any  substance  on 
these  bullets  that  would  tend  to  unnecessarily  inflame  a  wound  in- 
flicted by  them,  and  the  scoring  of  the  surface  or  filing  off  the  ends  of 
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the  hard  case  of  such  bullets.     It  is  believed  that  this  prohibition 
extends  to  the  use  of  soft-nosed  and  explosive  bullets,  mentioned  in 
paragraph  1-75  and  note. 
U.  S.  Manual,  p.  58. 

Train  wrecking,  etc. — Train  wrecking  and  setting  on  fire  camps  or 
military  depots  are  legitimate  means  of  injuring  the  enemy  when 
carried  out  by  the  members  of  the  armed  forces.  Wrecking  of  trains 
should  be  limited  strictly  to  cases  which  tend  directly  to  weaken  the 
enemy's  military  forces. 
TJ.  S.  Manual,  p.  59. 

Projectiles  from  aiiciaft. 

It  is  permissible  to  throw  projectiles  down  from  a  balloon  or  an 
aeroplane  provided  the  obligations  embodied  in  article  57  (Nos.  1^2, 
and  8)  and  article  63  are  respected. 
Jacomet,  p.  60. 


ABUSE    OF    FLAGS,    INSIGNIA,    UNIFORMS,    AND   BADGES. 

In  addition  to  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  forbidden — 

(f)  To  make  improper  use  of  a  flag  of  truce,  of  the  national 
flag  or  of  the  military  insignia  and  uniform  of  the  enemy, 
as  weU  as  the  distinctive  badges  of  the  Geneva  Conven- 
tion.— Article  23,  Regulations,  Hague  Convention.  IV,  1907. 

The  treacherous  use  of  a  white  flag  as  indicating  a  readiness  to 
surrender  is,  of  course,  within  this  prohibition. 

By  "national  flag"  is,  of  course,  meant  the  flag  of  the  enemy. 
Cf.  Art.  62,  swpm  (i.  e.  G.  21). 

Troops  may  sometimes  be  obhged  by  lack  of  clothing,  and  with 

no  fraudulent  intent,  to  make  use  of  uniforms  belonging  to  the  enemy. 

Care  must  be  taken  in  such  cases  to  make  alterations  in  the  uniform 

which  will  clearly  indicate  the  side  to  which  those  who  wear  it  beloi^. 

Holland,  p.  45. 

A  curious  arbitrary  rule  affects  one  class  of  stratagems  by  forbid- 
ding certain  permitted  means  of  deception  from  the  moment  at 
which  they  cease  to  deceive.  It  is  perfectly  legitimate  to  use  the 
distinctive  emblems  of  an  enemy  in  order  to  escape  from  him  or 
to  draw  his  forces  into  action;  but  it  is  held  that  soldiers  clothed  in 
the  uniforms  of  their  enemy  must  put  on  a  conspicuous  mark  by 
which  they  can  be  recognized  before  attacking,  and  that  a  vessel 
using  the  enemy's  flag  must  hoist  its  own  flag  before  flring  with  shot 
or  shell.  The  rule,  disobedience  to  which  is  considered  to  entail 
grave  dishonor,  has  been  based  on  the  statement  that  'in  actual 
battle,  enemies  are  bound  to  combat  loyally  and  are  not  free  to 
ensure  victory  by  putting  on  a  mask  of  friendship.'  In  war  upon 
land  victory  might  be  so  ensured,  and  the  rule  is  consequently  sen- 
sible; but  at  sea,  and  the  prohibition  is  spoken  of  generally  with 
reference  to  maritime  war,  the  mask  of  friendship  no  longer  misleads 
when  once  fighting  begins,  and  it  is  not  easy  to  see  why  it  is  more 
disloyal  to  wear  a  disguise  when  it  is  obviously  useless,  than  when 
it  serves  its  purpose. 
Hall,  pp.  558,  559. 

The  Ajnerican  Instructions  show  quite  clearly  that  war  usage,  as 
understood  by  the  author,  condemns  the  use  of  the  enemy's  distinctive 
uniform,  even  before  a  battle,  for  paragraph  64  instructs  troops  who 
find  it  necessary  to  use  uniforms  captured  from  the  enemy  to  adopt 
"some  striking  mark  or  sign  to  distinguish  the  American  soldier  from 
the  enemy."  And  a  similar  provision  is  to  be  found  in  the  British 
official  manual  {Laws  and  Customs  of  War,  pp.  31-32).  The  American 
Instructions  stigmatise  as  perfidy  ''  the  use  of  the  enemy's  national 
144 
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standard,  flag,  or  other  emblem  of  nationality  for  the  purpose  of  de- 
ceiving the  enemy  in  battle."  The  "Hague  Reglement  has  really  left 
the  matter  undecided,  for  it  refers  to  the  improper  use  of  the  national 
flag,  insignia,  or  uniform  of  the  enemy.  I  think  the  Anglo-Boer 
War  furnishes  an  excellent  precedent  for  guidance  in  this  matter, 
with  which  I  shall  deal  after  a  hasty  review  of  the  practice  in  some 
prior  wars.  It  is  most  probable  that,  under  present  practice,  the 
assumption  of  an  enemy's  uniform  or  flag,  even  before  a  battle,  would 
be  regarded  as  a  violation  of  the  laws  of  war,  unless  the  circumstances 
showed  that  there  was  no  intent  to  deceive. 
Spaight,  p.  105. 

Article  23  (/)  of  the  Hague  Regulations  does  not  prohibit  any  and 
every  use  of  these  symbols,  but  only  their  improper  use,  thus  leaving 
the  question  open,  what  uses  are  proper  and  what  are  not.  Those 
who  have  hitherto  taught  the  admissibility  of  the  use  of  these  sym- 
bols outside  actual  fighting  can  correctly  maintain  that  the  quoted 
article  23  (/)  does  not  prohibit  it. 
Oppenheim,  p.  202. 

The  use  of  the  enemy  uniform  for  the  purpose  of  deceit  is  difl'erent 
from  the  case  when  members  of  armed  forces  who  are  deficient  in 
clothes  wear  the  uniforms  of  prisoners  or  of  the  enemy  dead.  If 
this  is  done — and  it  alway^s  will  be  done  if  necessary — such  dis- 
tinct alterations  in  the  miiform  ought  to  be  made  as  will  make  it 
apparent  to  which  side  the  soldiers  concerned  belong  (see  Land  War- 
fare, §154).  Different  again  is  the  case  where  soldiers  are,  through 
lack  of  clothing,  obhged  to  wear  the  apparel  of  civilians,  such  as 
great  coats,  hats,  and  the  like.  Care  must  then  be  taken  that  the 
soldiers  concerned  do  nevertheless  wear  a  fixed  distinctive  emblem 
which  marks  them  as  soldiers,  since  otherwise  they  lose  the  privileges 
of  meofbers  of  the  armed  forces  of  the  belligerents  (see  article  1, 
No.  2,  af  the  Hague  Regulations).  During  the  Russo-Japanese  War 
both  belligerents  repeatedly  accused  each  other  of  using  Chinese 
clothing  for  members  of  their  armed  forces;  the  soldiers  concerned 
apparently  were  obhged  through  lack  of  proper  clothing  temporarily 
to  make  use  of  Chinese  garments.  See,  however,  Takahashi,  pp. 
174-178. 

Oppenheim,  vol.  2,  p.  202,  note  3. 

What  constitutes  "improper  use." 

Questions  connected  with  miiforms  and  flags  rest  almost  entirely 
on  usage,  and  are,  therefore,  sometimes  doubtful,  since  practice  is 
by  no  means  consistent,  and  great  authorities  differ  on  important 
points.  The  only  reference  to  them  in  law-making  international 
documents  is  contained  in  the  twenty-third  Article  of  the  Hague 
Rfeglement,  which  ip.  its  Mst  of  things  forbidden  to  beUigerents 
includes  "improper  use  of  *  *  *  the  national  flag,  or  of  the 
miMtary  insignia  and  uniform  of  the  enemy."  No  attempt  was  made 
to  define  improper  use,  and  we  are  therefore  thrown  back  on  custom 
and  its  interpreters.  AJl  are  agreed  that  jtroops  engaged  in  actual 
conflict  must  not  wear  the  uniform  or  carry  the  ensigns  of  the  enemy. 
But  may  they  do  these  things  in  order  to  secure  an'  unmolested 
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advance  to  the  attack,  if  they  don  a  distinguishing  badge  at  the 
moment  when  the  conflict  begins?  There  is  a  school  of  writers 
who  see  no  harm  in  such  conduct.  But  another  and  on  the  whole 
more  modern  school  denounce  it,  and  \vith  good  reason.  A  national 
uniform  is  a  well-known  sign  that  is  supposed  to  mean  one  and  the 
same  thing  always  and  at  all  times.  Its  use  was  adopted  in  order 
that  belligerents  might  know  friends  from  foes;  and  so  important 
was  knowledge  of  this  fundamental  distinction  deemed  that  when 
states  discussed  the  conditions  on  which  they  would  consent  to 
liBgalize  irregular  combatants  they  placed  among  them  the  wearing 
of  a  distinctive  badge  recognizable  at  a  distance.  These  precau- 
tions would  be  nulhfied,  if  troops  were  to  creep  up  to  the  enemy's 
lines,  and  even  into  his  encampments,  in  the  guise  of  friends.  In 
the  Am.erican  civil  war  when  the  iU-clad  Southerners,  as  sometimes 
happened,  clothed  themselves  in  military  greatcoats  and  uniforms 
from  captured  Northern  dep6ts  or  convoys,  they  were  expected  to 
place  some  distinguishing  mark  in  a  conspicuous  position.  In  the 
South  African  War  owing  to  the  absence  of  uniforms  on  the  part  of 
the  Boers  at  the  beginning,  and  the  absence  of  clothing  at  the  end 
except  what  they  took  from  the  British,  the  rule,  was  practically 
waived;  but  the  circumstances  were  so  extraordinary  that  they  can 
hardly  constitute  a  precedent. 
Lawrence,  pp.  552,  553. 

What  constitutes  "improper  use." 

*  *  *  even  using  the  enemy's  national  flag,  miMtary  ensigns 
and  uniform,  being  in  substance  spreading  a  false  report  by  acts 
instead  of  words,  is  allowed  up  to  the  last  moment  before  fighting, 
when  the  true  colours  must  be  resumed.  An  attack  or  any  employ- 
ment of  force  can  only  be  made  under  the  external  symbols  of  the 
proper  nationality,  or  war  would  lose  the  characters  on  which  such 
humanity  as  is  possible  in  it  depends;  and  the  "iniproper  use"  of 
the  enemy's  symbols  which  is  mentioned  in  H  XXlII  (f)  must  be 
imderstood  in  the  sense  of  this  estabhshed  usage,  and  not  more  widely. 
Weetlake,  vol.  2,  p.  80. 

In  the  course  of  military  operations,  the  following  things  are  pro- 
hibited : 

(c)  to  make  an  unlawful  use  of  a  flag  of  truce  or  of  the  national 
flag,  of  military  signals,  or  of  the  enemy's  uniform; 

(a)  to  show,  in  order  to  deceive  the  enemy,  the  flag  or  badge  of  the 
Red  Cross. 

Art.  11,  Russian  Instructions,  1904. 

Flags  of  ir-wce.— Flags  of  truce  must  not  be  used  surreptitiously  to 
obtain  military  information  or  merely  to  obtain  time  to  effect  a  re- 
treat or  secm-e  reenforcements  or  to  feign  a  surrender  in  order  to 
surprise  an  enemy.  An  officer  receiving  them  is  not  on  this  account 
absolved  from  the  duty  of  exercising  proper  precautions  with  regard 
to  them. 

U.  S.  Manual,  p.  61. 
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National  flags,  insignia,  and  uniforms  as  a  ruse. — In  practice  it  has 
been  authorized  to  make  use  of  these  as  a  ruse.  The  foregoing  rule 
does  not  prohibit  such  use,  but  does  prohibit  their  improper  use. 
It  is  certainly  forbidden  to  make  use  of  them  during  a  combat. 
Before  opening  fire  upon  the  enemy  they  must  be  discarded. 
Whether  the  enemy  flag  can  be  displayed  and  his  uniform  worn  to 
effect  an  advaftce  or  to  withdraw  is  not  settled. 
IT.  S.  Manual,  p.  61. 

Practice  as  to  enemy  uniforms  in  this  country. — In  this  country  it 
has  always  been  authorized  to  utilize  uniforms  captured  from  the 
enemy,  provided  some  striking  mark  or  sign  is  attached  to  distinguish 
the  American  soldier  from  the  enemy.  All  distinctive  badges  or 
ma,rks  of  the  enemy  should  be  removed  before  making  use  of  them. 
It  is  believed  that  such  uniforms  should  not  be  used  except  in  case  of 
absolute  necessity. 
U.  S.  Manual,  p.  62. 

Improper  use  of  distinctive  badges  of  Geneva  Convention. — ^The  Red 
Cross  flag  must  be  limited  to  the  protection  of  units  and  material 
provided  for  in  the  Geneva  Convention.  As  examples  of  the  im- 
proper use  may  be  cited  covering  wagons  containing  ammunition 
or  non-medical  stores,  a  hospital  train  used  to  facilitate  the  escape 
of  combatants,  firing  from  a  tent  or  buildijig  flying  the  Eed  Cross 
flag,  using  a  hospital  or  other  building  accorded  such  protection  as 
an  observatory  or  military  office  or  store,  or  generally  for  committing 
acts  of  hostility. 
U.  S.  Manual,  p.  62. 

Abuse  of  flag  of  truce. — It  constitutes  an  abuse  of  the  flag  of  truce, 
forbidden  as  an  improper  use  under  Hague  Rule  XXIII  (f),  for  an 
enemy  not  to  halt  and  cease  firing  while  the  parlementaire  sent  by 
him  is  advancing  and  being  received  by  the  other  party.  Likewise,  if 
the  flag  of  truce  is  made  use  of  for  the  purpose  of  mducing  the  enemy 
to  believe  that  a  parlementaire  is  gomg  to  be  sent  when  no  such 
intention  exists.  It  is  also  an  abuse  of  a  flag  of  truce  to  carry  out 
operations  under  the  protection  granted  by  the  enemy  to  the  pre- 
tended flag  of  truce.  An  abuse  of  a  flag  of  truce  may  authorize  a 
resort  to  reprisals. 
U.  S.  Manual,  p.  75. 

The  improper  use  of  the  distinctive  signs  of  the  Geneva  Conven- 
tion is  forbidden.  The  Red  Cross  flag  must  not  be  used  to  cover 
wagons  employed  for  the  transport  of  ammunition  and  non-medical 
stores.  A  nospital  train  must  not  be  used  to  facilitate  the  escape 
of  combatants.  A  gun  or  rifle  must  not  be  used  from  a  tent  flying 
a  Red  Cross  flag,  nor  must  a  hospital  or  any  other  building,  for  which 

Erotection  is  demanded  by  flying  the  Red  Cross  flag  or  other  symbol, 
e  used  as  an  observatory  or  militarv  office  or  store.  It  would  not 
be  legitimate  to  take  advantage  of  the  respect  due  to  the  wounded 
and  dead  to  feign  disablement  or  death  in  order  to  await  a  convenr 
lent  opportunity  for  destroying  an  obstacle  or  screen. 

The  improper  use  of  a  flag  of  truce  and  of  signals  of  surrender  is 
forbidden.  The  flag  must  not  be  used  merely  to  obtain  time  to 
effect  retreat  or  obtain  reinforcements.    A  surrender  must  not  be 
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feigned  in  order  to  take  the  enemy  at  a  disadvantage  when  he  ad- 
vances to  secure  his  prisoners.  The  fact  that  such  acts  are  forbidden 
does  not,  however,  absolve  an  officer  from  the  necessity  of  taki,ng 
proper  precautions  against  them. 

Edmonds  and  Oppenheim,  arts.  149,  150. 

The  employment  of  a  national  flag,  military  insignia,  and  uniform 
of  the  enemy  for  the  purpose  of  ruse  is  not  forbidden,  but  the  Hague 
Rules  prohibit  their  improper  use,  leaving  unsettled  what  use  is  a 
proper  one  and  what  is  not.  Theory  and  practice  are  unanimous  in  , 
forbidding  their  employment  during  a  combat,  that  is,  the  opening 
of  fire  whilst  in  the  guise  of  the  enemy.  There  is,  however,  no  una- 
nimity with  regard  to  the  question  whether  the  uniform  of  the  enemy 
may  be  worn  and  his  flag  displayed  for  the  purpose  of  effecting 
approach  or  retirement. 

Edmonds  and  Oppenheim,  art.  ]52. 

The  improper  use  of  the  flag  of  truce  is  particularly  forbidden.  It 
constitutes  an  abuse  of  the  flag  of  truce  if  the  force  which  sends  a 
parlementaire  does  not  halt  and  cease  fire  whilst  the  parlejnentaire 
IS  approaching  and  is  being  received  by  the  other  party. 

It  further  constitutes  an  abuse  of  the  flag  of  truce  if  a  white  flug 
is  made  use  of  for  the  purpose  of  making  the  enemy  believe  that  a 
parlementaire  is  about  to  be  sent,  when  there  is  no  such  intention, 
and  of  carrying  out  operations  under  the  protection  granted  by  the 
enemy  to  the  pretended  flag  of  truce. 

Every  abuse  of  the  flag  of  truce  entitles  the  injured  partj^  to 
reprisals. 

Edmonds  and  Oppenheim,  arts.  253-255. 

The  act  of  using  the  uniform  of  the  enemy,  even  merely  for  the 
purpose  of  approaching  him  more  easily,  constitutes  perfidy  and 
renders  those  who  commit  it  and  who  fall  into  the  enemy's  hands 
liable  to  the  supreme  penalty. 
Jacomet,  p.  60. 


DESTRUCTION  OR  SEIZURE  OF  PROPERTY. 

In  addition  to  the  prohibitions  provided  by  special  conven- 
tions, it  is  especially  forbidden— 

*  *  *  :f  *  *  m 

(g)  To  destroy  or  seize  the  enemy's  property,  unless  such 
destruction  or  seizure  be  imperatively  demanded  by  the 
necessities  of  war.— AHicle  23,  Regulations,  Hague  Convention 
IV,  1907. 

Article  23  forbids,  under  letter  g,  any  destruction  or  seizure  of  the 
enemy's  property  not  demanded  by  the  necessities  of  war.  The 
dra,fting  committee  had  proposed  to  omit  this  clause  as  it  seemed 
to  it  useless  in  view  of  the  provisions  farther  on  prescribing  respect 
for  private  property;  but  the  subcommission  retained  it,  on  the 
second  reading,  at  the  instance  of  Mr.  Beernaert,  for  the  reason  that 
the  chapter  under  consideration  deals  with  limiting  the  effects  of 
hostilities,  properly  so  called,  while  the  other  provisions  referred  to 
treat  more  particularly  of  occupation  of  hostile  territory. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commiaeion,  "Reports  to  the 
Hague  Conferences,"  p.  145. 

Neither  the  debts  due  from  the  individuals  of  the  one  nation  to 
the  individuals  of  the  other,  nor  shares,  nor  money,  which  they  may 
have  in  public  funds  nor  in  public  or  private  banks,  shall  ever  in 
any  event  of  war  or  national  difference,  be  sequestrated  or  con- 
fiscated. 

Treaty  of  Peace,  Amity,  Navigation,  and  Commerce  between  the  United  Stated 
and  Colombia  (New  Granada),  concluded,  December  12,  1846,  Article  XXVIII- 

In  the  same  case  [of  interruption  of  friendly  intercourse  or  any 
rupture  between  the  contracting  parties],  debts  between  individuals, 
property  in  public  funds,  and  shares  of  companies,  shall  never  be 
confiscated,  sequestered  nor  detained. 

Treaty  of  Friendship,  Commerce,  and  Navigation  between  the  United  States  and 
Costa  Rica,  concluded  July  10,  1851,  Article  XI. 

Neither  the  debts  due  from  the  individuals  of  one  nation  to  the 
individuals  of  the  other,  nor  shares,  nor  moneys  which  they  may 
have  in  the  public  funds,  nor  in  public  or  private  banks,  shall  ever, 
in  any  event  of  war  or  of  national  difference,  be  sequestered  or 
confiscated. 

Treaty  of  Peace,  Friendship,  Commerce  and  Navigation  concluded  between  the 
United  States  and  BoUvia,  May  13,  1858,  Article  XXIX. 

In  the  same  case  [of  interruption  of  friendly  intercourse  or  rupture 
between  the  contracting  parties],  debts  between  individuals,  prop- 
erty in  public  funds,  and  shares  of  companies,  shall  never  be  confis- 
cated, sequestered,  nor  detained. 

Treaty  of  Friendship,  Commerce,  and  Navigation  between  the  United  States  and 
Honduras,  concluded  July  4,  1864,  Article  XI. 
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The  high  contrating  parties  agree  that,  in  the  unfortunate  event 
of  a  war  between  them,  the  private  property  of  their  respective  citi- 
zens and  subjects,  with  the  exception  of  contraband  of  war,  shall  be 
exempt  from  capture  or  seizure,  on  the  high  seas  or  elsewhere,  by 
the  armed  vessels  or  by  the  military  forces  of  either  party;  it  being 
understood  that  this  exemption  shall  not  extend  to  vessels  and  their 
cargoes  which  may  attempt  to  enter  a  port  blockaded  by  the  naval 
forces  of  either  party. 

Treaty  of  Commerce  and  Navigation  between  the  United  States  and  Italy,  con- 
cluded February  26,  1871,  Article  XII. 

It  is  forbidden: 

:|:  :<:  4:  %  ¥  =):  4: 

6.  To  destroy  public  or  private  property,  ifj  this  destruction  is  not 
demanded  by  an  imperative  necessity  of  war; 
Institute,  1880,  p.  33. 

"Every  species  of  reprisal  or  annoyance  which  a  power  at  war 
employs,  contrary  to  liberality  or  justice,  of  doubtfm  propriety  in 
the  estimation  of  the  law  of  nations,  departing  from  that  moderation 
which,  in  later  times,  serves  to  mitigate  the  severities  of  war,  by  fur- 
nishing a  pretext  or  provocation  to  the  other  side  to  resort  to  extremi- 
ties, serves  to  embitter  the  spirit  of  hostilities,  and  to  extend  its 
ravages.  War  is  then  apt  to  become  more  sanguinary,  more  wasting, 
and  every  way  more  destructive.  This  is  a  ground  of  serious  reflec- 
tion to  every  nation,  both  as  it  regards  humanity  and  policy;  to  this 
country  it  presents  itself,  accompanied  with  considerations  of  pecul- 
iar force.  A  vastly  extended  seacoast,  overspread  with  defenseless 
towns,  would  offer  an  abundant  prey  to  an  incensed  and  malignant 
enemy,  having  the  power  to  command  the  sea.  The  usages  of 
modern  war  forbid  hostilities  of  this  kind;  and  though  they  are  not 
always  respected,  yet,  as  they  are  never  violated,  unless  by  way  of 
retaliation  for  a  violation  of  them  on  the  other  side,  without  exciting 
the  reprobation  of  the  impartial  part  of  mankind,  sullying  the  glory 
and  blasting  the  reputation  .of  the  party  which  disregards  them,  this 
consideration  has,  in  general,  force  sufficient  to  induce  an  observance 
of  them." 

Letters  of  Camillus,  No.  21,  5  Lodge's  Hamilton,  104,  quoted  in  Moore's  Digesti 
vol.  7,  pp.  199,  200. 

The  general  rule  by  which  we  should  regulate  our  conduct  toward 
an  enemy,  is  that  of  moderation,  and  on  no  occasion  should  we 
unnecessarily  destroy  his  property 
Halleck,  p.  466. 

The  British  Government,  immediately  after  being  advised  of  the 
conflagration,  publicly  thanked  the  officers  concerned  in  it;  and  on 
being  subsequently  informed  of  the  death  of  General  Ross,  who  was 
killed,  the  day  after  the  conflagration,  in  the  abortive  march  to 
Baltimore,  erected  a  monument  m  Westminster  Abbey  to  his  mem- 
ory. But  before  long  it  was  discovered  that  the  burning  of  Wash- 
ington was  as  impolitic  as  it  was  in  violation  of  the  law  of  nations. 
Wharton,  Int.  Law  Digest  III.  335. 
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The  exceptions  to  these  general  mitigations  of  the  extreme  rights  of 
war,  considered  as  a  contest  of  force,  all  grow  out  of  the  same  original 
principle  of  natural  law,  which  authorizes  us  to  use  against  an  enemy- 
such  a  degree  of  violence,  and  such  only,  as  may  be  necessary  to 
secure  the  object  of  hostilities.  The  same  generarrule,  which  deter- 
mines how  far  it  is  lawful  to  destroy  the  persons  of  enemies,  will  serve 
as  a  guide  in  judging  how  far  it  is  lawful  to  ravage  or  lay  waste  their 
country.  If  this  be  necessary,  in  order  to  accomplish  the  just  ends 
of  war,  it  may  be  lawfully  done,  but  not  otherwise.  Thus,  if  the 
progress  of  an  enemy  cannot  be  stopped,  nor  our  own  frontier  secured, 
or  if  the  approaches  to  a. town  intended  to  be  attacked  cannot  be 
made  without  laying  waste  the  intermediate  territory,  the  extreme 
case  may  justify  a  resort  to  measures  not  warranted  by  the  ordinary 
purposes  of  war.  If  modern  usage  has  sanctioned  any  other  excep- 
tions, they  will  be  found  in  the  right  of  reprisals,  or  vindictive  retalia- 
tion. 

Dana's  Wheaton,  pp.  433-437. 

The  old  strict  theory  in  regard  to  a  state  of  war  was  that  each  and 
every  subject  of  the  one. belligerent  is  at  war  with  each  and  every 
subject  of  the  other.  Now  as  it  was  also  a  received  rule  that  the 
persons  and  goods  of  my  enemy  belong  to  me  if  I  can  seize  them, 
there  was  no  end  to  the  amount  of  suffering  which  might  be  inflicted 
on  the  innocent  inhabitants  of  a  country  within  the  regular  opera- 
tions of  war.  It  is  needless  to  say  that  no  Christian  state  acts  on 
such  a  theory,  nor  did  the  Greeks  and  Romans  generally  cany  it 
out  in  practice  in  its  extreme  rigor.  In  particular  there  is  now  a 
wide  line  drawn  between  combatants  and  non-com.batants,  the  latter 
of  whom,  by  modem  practice,  are  on  land  exempted  from  the  injuries 
and  molestations  of  war,  as  far  as  is  consistent  with  the  use  of  such 
a  method  of  obtaining  justice. 
Woolsey,  p.  193. 

Private  property  may  be  taken  by  a  military  commander  for  public 
use,  in  cases  of  necessity,  or  to  prevent  it  from  falling  into  the  hands 
of  the  enemy,  but  the  necessity^  must  be  urgent,  such  as  will  admit  of 
no  delay,  or  the  danger  must  te  immediate  and  impending.  But  in 
such  cases  the  government  is  bound  to  make  full  compensation  to 
the  owner. 

Moore's  Digest,  vol.  7,  p.  287. 

When  the  British  forces  in  1814  destroyed  the  Capitol,  the  Presi- 
dent's house,  and  other  public  edifices  at  Washington,  the  justifica- 
tion of  the  act  was  rested  by  the  British  admiral  on  the  ground  of 
retaliation  for  the  wanton  destruction  committed  by  the  troops  of 
the  United  States  in  Upper  Canada.  The  correspondence  between 
Mr.  Secretary  Monroe  and  Admiral  Cochrane  on  this  subject,  is 
interesting  and  instructive,  for  it  shows  that  both  parties  considered 
such  acts  of  devastation  as  abnormal,  and  as  involving  a  departure 
from  the  ordinary  practice  of  civilized  warfare. 
Twiss,  Law  of  Nations,  War  (2d  ed.),  sec.  69,  pp.  133,  134. 

Devastation  is  capable  of  being  regarded  independently  as  one  of 
the  permitted  kinds  of  violence  used  in  order  to  bring  an  enemy 
to  terms,  or  as  incidental  to  certain  military  operations,  and  per- 
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missible  only  for  the  purpose  of  carrying  them  out.  Formerly  it 
presented  itself  in  the  first  of  these  aspects.  Grotius  held  that 
'devastation  is  to  be  tolerated  which  reduces  an  enemy  in  a  short 
time  to  beg  for  peace,'  and  in  the  practice  of  his  time  it  was  con- 
stantly used  independently  of  any  immediate  military  adv^antage 
accruing  from  it.  But  during  the  seventeenth  century  opinion 
seems  to  have  struggled,  not  altogether  in  vain,  to  prevent  its  being 
so  used  in  more  than  a  certain  degree;  and  though  the  devastation 
of  Belgium  in  1 683  and  of  Piedmont  in  1693  do  not  appear  to  have 
excited  general  reprobation,  Louis  XIV  was  driven  to  justify  the 
more  savage  destruction  of  the  Palatinate  by  alleging  its  necessity 
as  a  defensive  measure  for  the  protection  of  his  frontiers.  In  the 
eighteenth  century  the  alliance  of  devastation  with  strategical 
objects  became  more  close.  It  was  either  employed  to  deny  the 
use  of  a  tract  of  country  to  the  enemy  by  rendering  subsistence 
difficult,  as  when  the  Duke  of  Marlborough  wasted  the  neighborhood 
of  Munich  in  1704,  and  the  Prussians  devastated  part  of  Bohemia  in 
1757;  or  it  was  an  essential  part  of  a  nulitary  operation,  as  when  the 
Due  de  Vendome  cut  the  dykes  and  laid  the  country  under  water 
from  the  neighborhood  of  Ostend  to  Ghent,  while  endeavoring  to  sever 
the  communications  with  the  former  place  of  the  English  engaged  in 
the  siege  of  Lille.  At  the  same  time  devastation  was  still  theoretically 
regarded  as  an  independent  means  of  attack.  Wolff  declares  it  to 
be  lawful  both  as  a  pimishment  and  as  lessening  the  strength  of  an 
enemy;  Vattel  not  only  allows  a  country  to  be  'rendered  imin- 
habitable,  that  it  may  serve  as  a  barrier  against  forces  which  can  not 
otherwise  Jae  arrested,'  but  treats  devastation  as  a  proper  mode  of 
chastising  a  barbarous  people;  and  Moser  in  like  manner  permits  it 
both  in  order  to  'deprive  an  enemy  of  subsistence  which  a  terri- 
tory affords  to  him,  and  'to  constrain  him  to  make  peace.'  But 
every  few  years  an  advance  in  opinion  is  apparent.  De  Martens 
restricts  further  the  occasions  upon  which  recourse  can  be  had  to 
devastation.  Property  he  says  may  be  destroyed  which  can  not  be 
spared  without  prejudicing  military  operations,  and  a  country  may 
be  ravaged  in  extraordinary  cases  either  to  deprive  an  enemy  of  sub- 
sistence or  to  compel  him  to  issue  from  his  positions  in  order  to  pro- 
tect his  territory.  Even  at  the  beginning  of  this  centmy  instances 
of  devastation  of  a  not  necessary  kind  occasionally  present  them- 
selves. In  1801  the  enlargement  of  Lake  Mareotis  by  the  English 
during  the  siege  of  Alexandria  was  no  doubt  justified  by  the  bare 
law  as  it  was  then  understood;  but  the  measure,  though  of  great 
advantage  to  the  besiegers,  was  not  the  sole  condition  of  success. 
The  destruction  of  the  towns  of  Newark  and  York  by  the  American 
troops  during  their  retreat  from  Canada  in  1813  and  of  the  public 
buUdings  of  Washington  by  the  English  in  1814  may  be  classed 
together  as  whoUy  unnecessary  and  discreditable.  The  latter  case 
was  warmly  animadverted  upon  by  Sir  J.  Mackintosh  in  the  House  of ' 
Commons ;  and  since  that  time  not  only  have  no  instances  occurred, 
save  by  indulgence  in  an  exceptional  practice  to  be  mentioned 
presently,  but  opinion  has  decisively  laid  down  that,  except  to  the 
extent  of  that  practice,  the  measure  of  permissible  devastation  is  to 
be  found  in  the  strict  necessities  of  war. 
Hall,  pp.  553-555. 
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Finally,  all  devastation  is  permissible  when  really  necessary  for 
the  preservation  of  the  force  committing  it  from  destruction  or  sur- 
render; it  would  even  be  impossible  to  deny  to  an  invader  the  right 
to  cut  the  dykes  of  Holland  to  save  himself  from  such  a  fate;  but, 
when,  as  in  the  case  supposed,  the  devastation  is  extensive  in  scale 
and  lasting  in  effect,  modern  opinion  would  demand  that  the  necessity 
should  be  extreme  and  patent. 
Hall,  p.  555. 

The  "necessities  of  war"  may  obviously  justify  not  only  the  seizure 
of  private  property,  but  even  the  destruction  of  such  property,  and 
the  devastation  of  whole  districts.     See  supra,  Art.  3. 
Holland,  p.  43. 

Devastation  pure  and  simple,  as  an  end  in  itself,  as  a  self-contained 
measure  of  war,  is  not  sanctioned  by  war  law.     Permissible  devasta- 
tion presents  itself  invariably  as  a  means  to  a  mihtary  end,  as  a  factor 
in  a  legitimate  operation  of  war. 
Spaight,  p.  112. 

As  to  fixed  or  movable  property,  not  being  the  war  materiel,  stores 
■or  supphes  of  the  enemy's  army,  which  may  be  destroyed  or  appro- 
priated in  all  circumstances,  it  is  clear  that  the  situation  of  such 
property  within  the  zone  of  immediate  hostilities  may  justify  its 
destruction  for  the  purpose  of  attack  or  defence.  No  commander 
will  hestitate  to  level  houses,  vineyards,  fences,  anything,  for  a  suffi- 
cient military  reason,  to  give  his  men  a  clear  field  of  fire,  or  to  prevent 
the  enemy  using  them  as  cover  or  as  a  mark  by  which  to  range  his 
fire.  To  be  squeamish  about  the  rights  of  property  in  such  a  matter 
is  to  court  disaster.  Sir  Henry  Lawrence  was  strongly  urged  by  his 
advisers  to  demolish  the  mosques  surrounding  the  Residency  at 
Lucknow;  he  refrained — "Spare  the  holy  places,"  he  said — and  the 
very  heaviest  losses  which  the  British  garrison  suffered  during  the 
siege  were  caused  by  the  fire  from  the  buildings  he  had  spared. 
" Institutions  devoted  to  religion"  are  assimilated  to  private  property 
by  Article  LVI  of  the  Reglem^t,  and  a  commander  has  an  undoubted 
war  right  to  destroy  such  buildings  if  it  is  necessary  for  the  defence 
of  his  command.  To  spare  them  may  be  high  chivalry,  but  it  is  not 
war.  And  the  same  principles  apply  to  the  case  of  civil  hospitals; 
it  is  no  breach  of  war  law  for  a  commander  to  garrison  or  destroy  any 
such  buildings  if  imperious  mUitary  necessity  demands,  but  he  should 
in  such  a  case  provide  for  the  patients  elsewhere.  One  is  surprised 
to  find  an  astute  Boer  commandant  erring  ia  somewhat  the  same  way 
as  Lawrence  in  the  Mutiny.  When  General  Buller  attacked  Ber- 
gendal  Farm  (near  Belfast,  Transvaal)  on  27th  August,  1900,  the 
British  artillerists  Were  able  to  range  their  fire  with  destructive  accuracy 
because  the  Boer  commandant  had  omitted,  for  some  sentimental 
reason,  to  cut  down  the  trees  on  the  farm.  In  1904,  when  the  Japa- 
nese advance  was  threatening  Liaoyang,  the  Russians  wished  to  cut 
down  the  tall  millet  grass  (kaoliang)  around  the  town,  in  order  to 
have  a  clear  field  of  fire  for  800  yards.  The  local  Chinese  demanded 
an  exorbitant  price  as  compensation  for  the  crop,  and  the  Russians 
haggled  over  this  question,  instead  of  doing  at  once  what  they  were 
forced  to  do  eventually,  namely,  take  the  matter  into  their  own  hands 
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and  cut  the  crop  themselves.  The  result  was  that  aU  kaoliang  was: 
not  cut  when  the  Japanese  arrived  and  what  was  left  standing  gave 
them  an  invaluable  cover  in  their  attack.  The  French  burnt  the 
fine  forests  round  Paris  in  1870  as  a  naeasure  of  defence,  and  one  can- 
not conceive  that  they  would  have  been  more  careful  of  hostile  prop- 
erty than  of  their  own.  With  such  an  act  of  national  sacrifice  as  this, 
war  law  has  no  concern,  except  to  use  it  to  show  how  unreasonable  it 
would  be  to  expect  a  belligerent  to  allow  military  considerations  to  be 
outweighed  by  respect  for  the  private  property  and  still  less  the  public 
property  of  the  hostile  nation.  At  the  Ahna,  the  Russian  com- 
mander, Prince  Mentschikoff,  set  fire  to  a  village  which  lay  in  the 
path  of  the  British  2nd  Division,  and  by  doing  so  blotted  out  the 
■  ground  they  were  to  operate  on;  "it  was,"  says  Kinglake,  "the  most 
sagacious  of  all  the  steps  he  took  that  day,"  for  he  had  not  enough 
troops  to  defend  his  line.  Had  the  village  been  a  British  one,  the 
destruction  would  have  been  equally  justified.  In  1870,  the  Germans 
burnt  the  villages  of  Peltre,  Basse  Bevoye,  La  Maxe,  and  Magny  near 
Metz  to  prevent  their  being  used  as  shelter  by  the  French  in  their 
sorties,  as  they  were  in  the  sorties  of  22nd  and  23rd  September. 
The.  action  was  the  more  irreproachable  because  the  French  had 
themselves  made  a  zona  militaire,  from  which  everything  was  cleared 
away,  round  the  fortress,  and  the  Germans  could  hardly  be  expected 
to  show  a  more  sensitive  regard  for  the  rights  of  French  property- 
owners  than  the  French  generals.  A  commander's  first  duty  is  to 
secure  the  success  of  his  side  by  every  means  not  forbidden  by  war 
law,  and  war  law  forbids  only  such  destruction  as  is  not  warranted 
by  imperative  military  necessity.  The  requirements  of  attack  or 
defence  may  render  the  presence  of  property,  no  matter  what  its 
nature  is,  a  "nuisance"  (in  the  legal  sense),  and  if  one  has  a  right  to 
"abate  a  nuisance"  by  self-help  in  peace-time,  one  has  a  thousand- 
fold stronger  right  to  do  so  in  war,  when  life  or  death  may  hang  on  the 
sparing  or  destruction  of  a  tree,  a  crop,  a  house,  a  village,  or  even  a 
church.  The  American  Instructions  lay  down  (paragraph  18)  that 
"  military  necessity  *  *  *  allows  of  all  destruction  of  property," 
provided  it  be  "indispensable  for  securing  the  ends  of  war"  (para- 
graph 14).     The  British  Manual  is  equally  explicit: 

The  "necessities  of  war  "  may  obviously  justify  not  only  the  seizure  of  private 
property  but  even  the  destruction  of  such  property  and  the  devastation  of  whole 
districts. 

The  following  "double  rule"  is  laid  down  in  the  German  Kriegs- 
trauch  im  Landkriege  (p.  54) : 

No  damage  must  be  done — not  even  the  most  trivial — which  is  not  necessitated 
by  military  reasons.     Every  damage — the  very  greatest— is  justifiable,  if  war  de- 
mands it  or  if  it  is  a  consequence  of  the  proper  carrjdng  on  of  war. 
Spaight,  pp.  114-117. 

The  general  rule  which  I  have  stated,  that  devastation  must  be 
part  and  parcel  of  some  military  design  to  overcome  the  hostile 
army,  furnishes  the  criterion  of  the  right  or  wrong  of  any  given  de- 
struction or  seizure.  But,  as  in  the  case  of  most  general  rules,  the 
application  of  it  gives  rise  to  doubts  and  diflBiculties  in  practice. 
The  question  at  once  presents  itself — How  close  must  the  connection 
be  between  the  act  of  devastation  and  the  operation  of  war  to  which 
it  is  ancillary?     And  this  question  is  closely  followed  by  another. 
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not  less  difl&cult — What  constitutes  an  imperative  necessity  of  war  ? 
There  is  no  conception  in  International  Law  more  elusive,  protean, 
whoUy  unsatisfactory,  than  that  of  war  necessity.  One  can  only 
determine  its  nature  and  scope  by  examining  actual  events  of  war; 
theory  is  of  little  help. 
Spaight,  p.  113. 

"  If  property  be  such  that  it  ministers  directly  to  the  strength  of 
the  enemy  and  its  possession  alone  enables  him  to  supply  himself 
with  the  munitions  of  war  and  to  continue  the  struggle,  then  it  may 
be  confiscated."  The  case  of  the  cotton  in  the  Civil  War  was  prac- 
tically sui  generis  and  is  hardly  likely  to  arise  in  any  future  war. 
State  property  which  cannot  be  turned  to  warlike  uses  is  not  con- 
fiscable. 

Spaight,  p.  199;  Boyd's  Wheaton,  sec.  346b. 

In  former  times  invading  armies  frequently  used  to  fire  and  destroy 
all  enemy  property  they  could  not  make  use  of  or  carry  away.  After- 
wards, when  the  practice  of  warfare  grew  milder,  belligerents  in 
strict  law  retained  the  right  to  destroy  enemy  property  according  to 
discretion,  although  they  did  not,  as  a  rule,  any  longer  make  use 
of  such  right.  Nowadays,  however,  this  right  is  obsolete.  For  in 
the  ninieteenth  century  it  became  a  universally  recognised  rule  of 
International  Law  that  all  useless  and  wanton  destruction  of  enemy 
property,  be  it  pubUc  or  private,  is  absolutely  prohibited.  And  this 
rule  has  now  been  expressly  enacted  by  article  23  (g)  of  the  Hague 
Regulations,  where  it  is  categorically  enacted  that  "to  destroy 
*  *  *  enemy's  property,  unless  such  destruction  *  *  *  |)g 
imperatively  demanded  by  the  necessities  of  war,  is  prohibited."  < 

All  destruction  of  and  damage  to  enemy  property  for  the  purpose 
of  offence  and  defence  is  necessary  destruction  and  damage,  and 
therefore  lawful.  It  is  not  only  permissible  to  destroy  and  damage 
all  kinds  of  enemy  property  on  the  battlefield  during  battle,  but  also 
in  preparation  for  battle  or  siege.  To  strengthen  a  defensive  posi- 
tion a  house  may  be  destroyed  or  damaged.  To  cover  the  retreat 
of  an  army  a  village  on  the  battlefield  may  be  fired.  The  district 
around  an  enemy  fortress  held  by  a  belhgerent  may  be  razed,  and, 
therefore,  aU  private  and  public  buildings,  all  vegetation  may  be 
destroyed,  and  aU  bridges  blown  up  within  a  certain  area.  If  a 
farm,  a  village,  or  even  a  town  is  not  to  be  abandoned  but  prepared 
for  defence,  it  may  be  necessary  to  damage  in  many  ways  or  en- 
tirely destroy  private  and  public  property.  Further,  if  and  where  a 
bombardment  is  lawful,  all  destruction  of  property  involved  in  it 
becomes  likewise  lawful.  When  a  belligerent  force  obtains  possession 
of  an  enemy  factory  for  ammunition  or  provisions  for  the  enemy 
troops,  if  it  is  not  certain  that  they  can  hold  it  against  an  attack, 
they  may  at  least  destroy  the  plant,  if  not  the  buildings.  Or  if  a 
force  occupies  an  enemy  fortress,  they  may  raze  the  fortifications. 
Even  a  force  intrenching  themselves  on  a  battlefield  may  be  obhged 
to  resort  to  the  destruction  of  many  kinds  of  property. 

Destruction  of  enemy  property  in  marching  troops,  conducting 
mihtary  transport,  and  in  reconnoitering,  is  hkewise  lawful  if  imavoid- 
able.  A  reconnoitering  party  need  not  keep  on  the  road  if  they 
can  better  serve  their   purpose  by  riding  across  the  tUled  fields. 
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And  troops  may  be  marched  and  transport  may  be  condufcted  over 
crops  when  necessary.  A  humane  conmiander  will  not  unneces- 
sarily allow  his  troops  and  transport  to  march  and  ride  over  tilled 
fields  and  crops.  But  if  the  purpose  of  war  necessitates  it  he  is 
justified  in  so  doing. 

Whatever  enemy  property  a  belhgerent  may  appropriate  he  may 
likewise  destroy.  To  prevent  the  enemy  from  mating  use  of  them 
a  retreating  force  may  destroy  arms,  ammunition,  provisions,  and 
the  like,  which  they  have  taken  from  the  enemy  or  requisitioned 
and  cannot  carry  away.  But  it  must  be  specially  observed  that  they 
may  not  destroy  provisions  in  the  possession  of  private  enemy  in- 
habitants in  order  to  prevent  the  enemy  from  making  use  of  them 
in  the  future. 

Oppenheim,  vol.  2,  p.  187; 

Creneral  devastation. 

The  ciuestion  must  also  be  taken  into  consideration  whether  and 
Tinder  what  conditions  general  devastation  of  a  locality,  be  it  a  town 
or  a  larger  part  of  enemy  territory,  is  permitted.  There  cannot 
"be  the  slightest  doubt  that  such  devastation  is  as  a  rule  absolutely 
prohibited  and  only  in  exceptional  cases  permitted  when,  to  use  the 
words  of  article  23  (g)  of  the  Hague  Regulations,  it  is  "imperatively 
demanded  by  the  necessities  of  war."  It  is,  however,  impossible  to 
define  once  for  all  the  circumstances  which  make  a  general  devas- 
tation necessary,  since  everything  depends  upon  the  merits  of  the 
special  case.  But  the  fact  that  a  general  devastation  can  be  lawful 
must  be  admitted.  And  it  is,  for  instance,  lawful  in  case  of  a  levy 
en  masse  on  already  occupied  territory,  when  self-preservation 
obliges  a  belhgerent  to  resort  to  the  most  severe  measures.  It.  is 
also  lawful  when,  after  the  defeat  of  his  main  forces  and  occupation 
of  his  territory,  an  enemy  disperses  his  remaining  forces  into  small 
Taands  which  carry  on  guerilla  tactics  and  receive  food  and  informa- 
tion, so  that  there  is  no  hope  of  ending  the  war  except  by  a  general 
devastation  which  cuts  off  supphes  of  every  kind  from  the  guerilla 
bands.  But  it  must  be  specially  observed  that  general  devastation 
is  only  justified  by  imperative  necessity  and  by  the  fact  that  there 
is  no  better  and  less  severe  way  open  to  a  belhgerent. 

Be  that  as  it  may,  whenever  a  belhgerent  resorts  to  general  devas- 
tation he  ought,  if  possible,  to  make  some  provision  for  the  unfortu- 
nate peaceful  population  of  the  devastated  tract  of  territory.  It 
would  be  more  humane  to  take  them  away  into  captivity  rather 
than  let  them  perish  on  the  spot.  The  practice,  resorted  to  during 
the  South  African  war,  to  house  the  victims  of  devastation  in  con- 
centration camps,  must  be  approved.  The  purpose  of  war  may  even 
obhge  a  belligerent  to  confine  a  population  forcibly  in  concentration 
camps. 

Oppenheim,  vol.  2,  pp.  190,  191. 

It  is  not  to  be  supposed  that  in  ancient  and  mediaeval  warfare 
property  would  be  spared  where  life  was  freely  taken.  Accordingly 
we  find  unlimited  plunder  and  destruction  the  rule  not  only  in  class- 
ical times,  but  also  in  periods  far  more  nearly  approaching  our  own. 
When  the  English  under  Edward  III  landed  in  Normandy  in  1346, 
they  spread  themselves  over  the  country,  burning  and  plimdering 
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up  to  the  very  gates  of  Paris.  The  French  invasions  of  Italy  at  the- 
end  of  the  fifteenth  and  the  beginning  of  the  sixteenth  centuries  were 
undertaken  without  magazines  or  money.  The  troops  lived  on  the- 
coimtry,  which  they  ate  up  like  locusts.  The  atrocities  of  the  Thirty 
Years'  War  are  too  well  known  to  need  description.  .Even  Grotius. 
was  obliged  to  admit  that  "by  the  Law  of  Nations  *  *  *  any 
one  in  a  regular  war  may,  without  limit  or  measure,  take  and  appro- 
priate what  belongs  to  the  enemy."  But  when  he  endeavored  to- 
enforce  temperamenta  belli,  he  argued  that  even  in  a  just  war  men 
should  not  capture  more  than  was  necessary  for  their  own  safety 
unless  it  was  morally  due  to  them  either  as  a  debt  or  by  way  of  pun- 
ishment. He  added  that  the  injured  side,  if  it  abounds  in  wealth, 
should  not  exact  the  utmost  farthing,  and  spoke  with  approval  of 
the  custom  of  sparing  the  lands  of  cultivators  and  the  .goods  of  mer- 
chants, and  only  takmg  tribute  from  them.  Rules  based  upon  the- 
notion  that  war  is  a  punishment  have  not  found  their  way  into  Inter- 
national Law;  but  the  other  idea  of  Grotius  that  the  invader  should 
measure  his  acquisitions  by  his  necessities  was  fruitful  of  good.  In 
the  next  great  cycle  of  Em-opean  wars  Marlborough  and  Eugene  and 
their  French  opponents  kept  strict  discipline  in  their  armies.  Requi- 
sitions took  the  place  of  indiscriminate  plunder,  and  the  avbcations. 
of  peaceful  life  went  on  amidst  the  movements  of  the  contending; 
forces.  Yet  now  and  again  the  old  ferocity  broke  out,  though  on 
each  occasion  it  shocked  the  conscience  of  Europe.  For  instance,, 
in  1688  the  Palatinate  was  devastated  amid  general  execration  by  the 
order  of  Louis  XIV  and  his  minister,  Louvois;  and  in  1704  Marlbor- 
ough ordered  a  part  of  Bavaria  to  be  laid  waste,  in  order  to  punish 
the  Elector  for  adhering  to  the  French  alliance  and  induce  him  to 
quit  it. 

Lawrence,  pp.  431,  432;  Be  Jure  Belli  ac  Pads,  bk.  Ill,  ch.  vi,  2  and  ch.  xiii. 

The  savage  customs  of  ancient  warfare  allowed  unlimited  destruc- 
tion in  an  enemy's  territory.  We  have  already  seen  how  in  com- 
paratively recent  times  better  practices  were  gradually  introduced, 
till  now  an  invader,  instead  of  being  free  to  destroy  a  covmtry,  finds 
himself  charged  with  the  duty  of  protecting  property  and  industry- 
within  it.  Grotius  endeavored  to  restrict  the  old  right  of  unlimited 
destruction  by  laying  down  that  only  "such  ravage  is  tolerable  as  in 
a  short  time  reduces  the  enemy  to  seek  peace,"  and  evpn  this  he  en- 
deavored to  surround  with  all  sorts  of  limitations.  The  publicists  of 
the  eighteenth  century  followed  in  his  footsteps,  and  their  succes- 
sors have  gone  steadily  forward  in  the  same  direction.  Vattel,  for 
instance,  says  that  the  utter  destruction  of  a  hostile  territory  is  au- 
thorized and  excused  in  two  cases  only.  -The  first  is  when  there- 
exists  a  "necessity  for  chastising  an  unjust  and  barbarous  nation, 
for  checking  its  brutality  and  preserving  ourselves  from  its  depreda- 
tions," and  the  second  exists  when  there  is  evident  need  "for  making, 
a  barrier  for  covering  a  frontier  against  an  enemy  who  cannot  be 
stopped  in  any  other  way."  In  discussing  the  question  he  prac- 
tically adds  as  a  third  case  the  destruction  that  may  be  required  in 
order  to  carry  on  field  operations  or  the  works  of  a  siege.  There  can 
be  no  doubt  about  this  last  instance.  The  laws  of  war  allow  the 
suburbs  of  a  town  to  be  destroyed  in  order  to  keep  the  besiegers  from 
effecting  a  lodgment  in  them,  or  afford  free  scope  to  the  action  of 
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defending  artillery.  Buildings  may  be  demolished  and  trees  cut 
down  to  strengthen  a  position,  and  even  villages  burnt  to  cover  a 
retreat.  But  such  devastation  must  be  absolutely  necessary  for  the 
attainment  of  some  direct  and  immediate  mihtary  end.  it  is  not 
enough  that  there  should  be  merely  a  vague  expectation  of  future 
advantage  to  accrue  from  the  act. 

In  warfare  with  barbarous  or  semi-barbarous'  races,  the  first  ex- 
ception allowed  by  Vattel  is  often  acted  on,  especially  when  punitive 
expeditions  are  sent  to  chastise  savages  for  outrages  of  which  they 
have  been  guilty.  When  the  punishment  is  made  to  faU  on  the  real 
offenders,  whether  tribes  or  individuals,  and  the  measures  taken  are 
unstained  by  brutality  or  license,  these  operations  may  prevent 
similar  outrages  in  future,  and  thus  conduce  to  the  welfare  of  man- 
kind. But  the  greatest  care  should  be  shown  in  conducting  them. 
Considered  as  agents  of  avenging  justice,  shells,  often  show  a  painful 
lack  of  discrimination.  They  are  apt  to  destroy  the  innocent  as 
well  as  the  gtlilty. 

Vattel's  second  exception  is  allowed  no  longei.  A  belligerent 
who  devastated  his  enemy's  territory  in  order  to  make  a  barrier  and 
cover  his  own  frontier,  would  now  be  held  up  to  the  execration  of  the 
civilized  world.  The  ravaging  of  the  Palatinate  in  1689  was  justified 
by  the  French  Government  on  this  ground;  but,  as  VatteJ  himself 
says  with  regard  to  it,  "All  Europe  resounded  with  invectives  and 
reproaches."  We  have  advanced  a  long  way  in  the  direction  of 
humanity  towards  foes  since  that  time  and  what  was  denounced 
then  would  not  be  tolerated  now. 

Lawrence,  pp.  547,  548;  De  Jure  Belli  ac  Pads,  bk.  Ill,  ch.  xii;  Droit  des  Gens, 
bk.  Ill,  sees.  167,  166. 

What  constitute  "necessities  of  war." 

When  we  turn  to  modern  law-making  documents  we  find  that  both 
the  Brussels  Conference  and  the  two  Hague  Conferences  laid  down 
the  only  general  rule  possible  for  civilized  states.  Article  twenty- 
three  of  the  Hague  R^glement  declares  that  it  is  forbidden  "to 
destroy  *  *  *  the  enemy's  property,  unless  such  destruction 
*  *  *  be  imperatively  demanded  by  the  necessities  of  war."  It 
may  be  taken  for  granted  that  the  necessities  of  war  include  the 
destruction  of  whatever  property  interferes  with  the  operations  of  a 
conflict,  an  advance,  or  a  retreat.  No  general  would,  if  he  could 
help  it,  allow  a  bridge  to  stand  which  an  enemy  might  cross  to  attack 
his  positions,  or  a  railway  in  his  rear  to  remain  intact  to  facilitate 
the  onward  march  of  his  p\u-suers.  Nor  would  he  hesitate  to  blow 
up  a  factory,  or  even  a  church,  that  blocked  the  way  for  his  artillery 
up  a  narrow  valley.  Again,  a  naval  commander,  charged  with  the 
duty  of  destroying  a  nest  of  pirates,  would  not  scruple  to  shell  them 
out  of  their  strong-hold  and  then  land  a  party  to  burn  it.  Moreover, 
the  deliberate  destruction,  by  fire  or  explosives,  of  buildings  from 
which  shots  were  fired  on  invading  troops  by  non-combatants  or 
unauthorized  combatants,  is  an  act  which  any  officer  who  cared  for 
the  safety  of  his  men  would  feel  bound  to  order.  None  of  these  things 
would  be  accoimted  unlawful.  But  how  far  beyond  them  is  it  legiti- 
mate to  go?  The  phrase  "necessities  of  war"  is  vague  and  elastic, 
and  the  interpretation  given  to  it  in  practice  will  depend  largely  on 
the  personal  character  of  those  who  direct  the  armies.     It  is  clear 
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■that  the  necessity  must  be  fairly  direct  and  immediate,  else  it  would 
be  possible  to  justify  the  most  atrocious  acts,  such,  for  instance,  as 
the  slaughter  of  unarmed  lads  lest  they  should  in  future  recruit  the 
enemy's  forces.  The  magazines  and  stores  of  an  enemy  may  cer- 
tainly be  given  to  the  flames;  but  may  a  force  marching  through  a 
fertile  belt  of  hostile  country  burn  barns  and  standing  crops,  on  the 
plea  that  the  district  is  the  granary  of  the  enemy?     This  was  the 

g-ound  alleged  in  justification  of  much  of  the  farm-burning  by  the 
ritish  in  the  later  stages  of  the  Boer  War,  and  of  the'  devastation 
of  the  Shenandoah  Valley  by  Sheridan  and  parts  of  Georgia  and  South 
Carolina  by  Sherman  in  the  American  Civil  War.  It  hardly  seems 
sufficient.  If  an  invader  can  occupy  a  district,  its  resources  are  his 
to  tax  to  the  bone  by  way  of  requisition  as  long  as  he  does  not  reduce 
the  inhabitants  to  actual  starvation.  But  if  he  cannot,  it  may  well 
be  doubted  whether  his  war-right  allows  him  to  send  columns  through 
it,  and  mark  their  track  by  ruin  and  destruction.  The  case  of  a 
semi-guerilla  war,  like  that  of  1901  and  1902  in  South  Africa,  carried 
on  over  vast  tracts  of  sparsely  settled  country,  presents  special 
difficulties,  for  its  military  occupation  in  the  usual  sense  is  practically 
impossible.  The  British  destroyed  the  farms  over  wide  districts, 
removing  the  non-combatant  inhabitants  and  caring  for  them  in 
concentration  camps.  This  device,  so  humane  in  conception  and  so 
costly  of  infant  life  in  effect,  gave  rise  to  an  enormous  amount  of 
heated  controversy.  It  is  much  to  be  wished  that  civilized  mankind 
could  agree  to  define  the  emergencies  on  which  it  is  lawful  to  devas- 
tate, instead  of  leaving  the  matter  in  its  present  indeterminate  con- 
dition. The  experience  of  the  British  in  the  South  African  War, 
-when  the  Boer  commanders  supplied  themselves  from  Kaffir  kraals 
and  captured  convoys,  shows  that  devastation  may  be  as  useless  as 
it  is  unmerciful ;  and  in  such  cases  even  the  costly  expedient  of  feed- 
ing the  dispossessed  inhabitants  ought  not  to  be  held  to  justify  the 
destruction  of  their  dwellings  and  property. 
Lawrence;  pp.  549,  550. 

Devastation  for  defense. 

A  broad  distinction  must  be  drawn  between  devastation  by  an 
enemy  and  devastation  by  a  population  to  repel  an  enemy.  If  a 
nation  is  willing  to  consign  to  destruction  its  own  homes  and  pos- 
sessions in  order  to  stop  the  advance  of  invaders  or  weaken  them  by 
cutting  off  sources  of  supply.  International  Law  in  no  way  forbids 
such  a  piece  of  heroic  self-sacrifice.  History  has  nothing  but  praise 
for  the  Dutch  who  in  the  war  of  independence  cut  their  dykes,  and 
let  in  the  sea  as  a  defence  against  the  Spaniards.  And  similarly,  the 
action  of  the  inhabitants  of  Moscow,  who  left  theu-  city  and  allowed 
it  to  be  given  to  the  flames  in  order  that  it  might  not  be  used  as  winter 
quarters  by  Napoleon's  army,  has  always  been  regarded  as  a  splendid 
example  of  patriotic  devotion. 
Lawrence,  pp.  550,  551. 

H  XXIII  {g)  refers  to  pillage  as  distinguished  from  requisitions, 
.and  to  devastation  not  directly  necessary  for  a  military  purpose. 

Westlake,  voL  2,  p.  83. 
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In  the  course  of  military  operations,  the  following  things  are  pro^ 

hibiteci : 

******* 

(e)  to  destroy  or  take  possession  of  things  belonging  to  the  enemy 
with  the  exception  of  these  cases:  (1)  mentioned  in  Art.  10;  and  (2) 
when  military  considerations  demand  it. 
Art.  11,  Russian  Instructions,  1904. 

General  rule  as  to  war  right  to  seize  and  destroy  property. — The  rul& 
is  that  in  war  a  belligerent  can  destroy  or  seize  all  property  of  what- 
ever nature,  public  or  private,  hostile  or  neutral,  unless  such  property 
is  specifically  protected  by  some  definite  law  of  war,  provided  such 
destruction  or  seizure  is  imperatively  demanded  by  the  necessities, 
of  war. 

P.'S.  Manual,  p.  118. 

Devastation. — The  measure  of  permissible  devastation  is  found  in 
the  strict  necessities  of  war.  As  an  end  in  itself,  as  a  separate  meas- 
ure of  war,  devastation  is  not  sanctioned  by  the  law  of  war.  There- 
must  be  some  reasonably  close  connection  between  the  destruction 
of  property  and  the  overcoming  of  the  enemy's  army.  Thus  the 
rule  requiring  respect  for  private  property  is  not  violated  through 
damage  resulting  from  operations,  movements,  or  combats  of  the 
army;  that  is,  real  estate  may  be  utilized  for  marches,  camp  sites, 
construction  of  trenches,  etc.  Buildings  may  be  used  for  shelter  for 
troops,  the  sick  and  wounded,  for  animals,  for  reconnoissance,  cover, 
defense,  etc.  Fences,  woods,  crops,  buildings,  etc.,  may  be  demol- 
ished, cut  down,  and  removed  to  clear  a  field  of  fire,  to  construct 
bridges,  to  furnish  fuel  if  imperatively  needed  for  the  army. 
U.  S.  Manual,  p.  118. 

Booty. — All  captures  and  booty  belong,  according  to  the  modern 
law  of  war,  primarily  to  the  Government  of  the  captor. 

Prize  money  whether  on  land  or  sea  can  now  only  be  claimed  under 
local  law. 

U.  S.  Manual,  p.  119. 

Private  property  must  be  respebted;  it  may  not  be  confiscated  or 
pillaged,  even  if  found  in  a  town  or  place  taken  by  assault. 
Edmonds  and  Oppenheim,  Art.  407. 

General  devastation  of  enemy  territory  is,  as  a  rule,  absolutely 
prohibited,  and  only  permitted  very  exceptionally,  when  "it  is  im- 
peratively demanded  by  the  necessities  of  war."  The  question  in 
what  circumstances  a  necessity  arises  cannot  be  decided  by  any 
hard  and  fast  rule. 

Edmonds  and  Oppenheim,  Art.  434. 

Movable  private  property,  finally,  which  in  earlier  times  was  the 
undeniable  booty  of  the  conqueror,  is  to-day  regarded  as  inviolable. 
The  carrying  off  of  money,  watches,  rings,  trinkets,  or  other  objects 
of  value,  is  therefore  to  be  regarded  as  criminal  robbery  and  to  be 
punished  accordingly. 
German  War  Book,  p.  170. 
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'  Special  case  of  cotton  in  the  United  States'  Civil  War. 

[Cotton  was]  "made  use  of  by  the  Confederacy  in  carrying  on  the 
war,  both  by  accumulating  it  in  large  quantities  for  sale,  when  it 
could  be  passed  through  the  lines,  and  by  destroying  it  when  in 
danger  of  being  seized  by  the  United  States  troops ;  in  this  way  aiding 
a  cotton  famine  in  foreign  countries,  so  as  to  stimulate  and.  secure 
recognition  of  the  Confederacy  as  a  separate  member  of  the  family 
of  nations. 

"Cotton  was  useful  "as  collateral  security  for  loans  negotiated 
abroad  by  the  Confederate  States  government,  or,  as  in  the  present 
case,  was  sold  by  it  for  cash  to  meet  current  expenses,  or  to  purchase 
arms  and  munitions  of  war.  Its  use  for  such  purposes  was  publicly 
proclaimed  by  the  Confederacy,  and  its  sale  interdicted  except  under 
regulations  established  by,  or  contract  with,  the  Confederate  gov- 
ernment. Cotton  was  thus  officially  classed  among  war  supfnies, 
and,  as  such,  was  liable  to  be  destroyed  when  found  by  the  Federal 
troops  or  turned  to  any  use  which  the  exigencies  of  war  might  dictate. 

"The  military  importance  of  cotton  to  the  Confederacy  is  shown 
by  the  fact  that  as  early  as  February,  1861,  an  act  passed  by  the 
provisional  government  of  the  Confederate  States  'to  raise  money 
for  the  support  of  the  government  and  to  provide  for  the  defence 
of  the  Confederate  States  of  America'  levied  a  duty  on  all  cotton 
in  the  raw  state  exported  from  the  Confederate  States;  and  in  Maj^ 
of  the  same  year  an  act  was  passed  prohibiting  the  export  of  cotton 
from  the  Confederate  States,  except  tluough  the  ports  of  said  States. 

"In  the  same  year  (1864)  in  which  the  claimants  made  their  con- 
tract, the  Confederate  war  department  officially  recognized  cotton 
as  being  one  of  the  chief  munitions  of  war  by  advising  that  large 
amounts  of  Confederate  bonds  should  be  issued  for  the  separate  use 
of  that  department  in  purchasing  cotton  and  steamers  with  which 
to  obtain  military  supplies  from  abroad." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  de  Muruaga,  Spanish  min.,  June  28,  1886,  For. 
Rel.  1887,  1006,  quoted  in  Moore's  Digest,  vol.  7,  pp.  303,  304. 

Confiscations  in  United  States'  Civil  War. 

"I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the 
12th  inst.,  in  which  you  state  that  a  friend  in  England  makes  in- 
quiry 'whether  confiscations  were  made  after  the  civil  war;  and, 
if  so,  to  what  extent.' 

"While  the  inquiry  is  limited  to  what  was  done  after  the  close  of  the 
war,  it  may  interest  your  correspondent  to  know  what  policy  was 
pursued  by  the  Government  during  the  war. 

"By  the  act  of  Congress  approved  March  12,  1863,  the  Secretary 
of  the  Treasury  was  authorized  to  appoint  special  agents  to  collect 
captured  and  abandoned  property  in  the  States  in  insurrection. 
"The  Southern  Confederacy  had  agents  in  all_  the  cotton  States,  buy- 
ing cotton  and  paying  for  it  in  Confederate  bonds  or  currency.  The 
cotton  so  purchased  by  the  Confederate  agents  comprised  almost 
the  only  property  'captured'  by  the  United  States  Treasury  agents 
during  the  war.  If  a  mistake  was  made  by  these  Treasury  agents 
in  taking  possession  of  property  wrongfully,  the  Secretary  of  the 
Treasury,  upon  appeal,  released  the  property;  or,  if  it  had  been 
sold,  the  proceeds.     Under  the  above  act,  the  Treasury  agents  took 

95257—19 ]] 
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possession  of  abandoned  plantations,  but  they  were  all  returned'to 
their  owners,  some  during  the  war,  others  afterward,  and  no  pro- 
ceedings to  confiscate  this  property  were  instituted.  If  such  had 
been  the  policy  and  action  of  the  Government,  the  real  estate  of 
such  a  distinguished  Confederate  as  John  Slidell,  minister  to.  France, 
whose  property  was  in  the  possession  of  the  Treasury  agents  during 
the  war,  would  have  been  among  the  first  to  be  confiscated.  The 
liberal  terms  granted  to  General  Lee,  when  he  surrendered  to  Genera! 
Grant,  are  part  of  the  history  of  this  country,  and  need  not  be  re- 
peated here. 

"The  rebellion  had  not  been  suppressed  in  all  parts  of  the  South 
when,  on  the  29th  of  May,  1865,  the  President  of  the  United  States 
issued  a  proclamation  granting  'to  all  persons  who  have,  directly 
or  indirectly,  participated  in  the  existing  rebellion,  except  as  here- 
inafter excepted,  amnesty  and  pardon,  with  restoration  of  all  rights 
of  property,  except  to  slaves.'  No  'political  conditions  were  laid 
down.'  There  were  excepted  cases  in  the  proclamation,  but  the 
parties  were  afterward  pardoned,  either  by  the  President  or  by  acts 
of  Congress. 

"It  is  true  in  some  cases  private  property  was  taken  and  used  by 
the  Union  armies,  wi  hout  compensation  at  the  time,  but  Congress, 
by  the  act  of  March  3,  1871,  provided  a  commission  to  adjudicate 
these  claims. 

"You  are  aware  that  the  act  of  March  3,  1863,  which  provided  for 
the  appointment  of  special  agents  to  collect  captured  and  abandoned 
property,  provided  also  that  'any  person  claiming  to  have  been  the 
owner  of  any  such  abandoned  or  captured  property  may,  at  any  time 
within  two  years  after  the  suppression  of  the  rebellion,  prefer  his  claim 
to  the  proceeds  thereof  in  the  Court  of  Claims.' 

^'Thus,  during  the  war  and  until  August  20,  1868  (the  rebellion  was 
officially  declared  suppressed  August  20,  1866)  your  honorable  court 
had  jurisdictioa  of  all  claims  for  captured  and  abandoned  property. 
The  records  of  your  court  wiU  show  that  judgments  were  entered  for 
large  sums  ia  favour  of  persons  who  had  been  active  and  prominent 
in  the  rebellion. 

"A  large  amount  of  cotton  was  seized  by  the  Treasury  agents  after 
the  rebellio'T.  had  collapsed  but  had  not  been  entirely  suppressed. 

"The  right  to  file  claims  in  the  Court  of  Claims  having  ceased 
August  20,  1868,  Congress  provided  another  remedy  for  those  who 
claimed  that  cotton  had  been  wrongfully  seized,  and  passed  the  act 
of  May  18,  1872,  which  provided  that  the  Secretary  of  the  Treasury 
should  return  the  proceeds  derived  from  the  sale  of  cotton  illegally 
seized  after  June  30,  1865.  A  large  number  of  claims  were  filed  under 
this  act,  but  in  nearly  all  cases  it  was  found  that  the  claimants  had 
sold  the  cotton  to  the  Confederacy,  and  it  was,  therefore.  Confederate 
cotton  when  it  was  seized. 

"In  reply  to  the  specific  inquiry  of  your  correspondent  I  will  state 
that  confiscation  through  the  courts,  as  near  as  can  be  ascertained, 
amounted  to  less  than  $200,000. 

"You  state  that  my  reply  will  not  be  made  public  without  my 
consent.  As  the  facts  above  stated  are  public  history,  you  are  at 
liberty  to  use  this  reply  as  you  may  deem  proper." 

Letter  of  Mr.  Shaw,  Sec.  o(  Treasury,  to  Mr.  Mott,  Ch.  J.  of  the  Court  of  Claims, 
Feb.  18,  1902,  quoted  in  Moore's  bigest,  vol.  7,  pp.  298-300. 
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"Eief erring  to  the  conversation  which  the  Assistant  Secretary, 
Mr.  Day,  had  the  honor  to  have  with  you  on  the  8th  instant,  it  now 
becomes  my  duty,  obeying  the  direction  of  the  President,  to  invite 
through  your  representation  the  urgent  attention  of  the  Government 
of  Spain  to  the  manner  of  conducting  operations  in  the  neighboring 
Island  of  Cuba. 

"By  successive  orders  and  proclamations  of  the  captain-general  of 
the  Island  of  Cuba,  some  of  which  have  been  promulgated  while  others 
are  known  only  by  their  effects,  a  policy  of  devastation  an,d  inter- 
ference with  the  most  elementary  rights  of  human  existence  has  been 
estabhshed  in  that  territory  tending  to  inflict  suffering  on  innocent 
noncombatants,  to  destroy  the  value  of  legitimate  investments,  and 
to  extinguish  the  natural  resources  of  the  country  in  the  apparent 
hope  of  crippling  the  insurgents  and  restoring  Spanish  rule  in  the 
island. 

"No  incident  has  so  deeply  affected  the  sensibilities  of  the  American 
'  people  or  so  painfully  impressed  their  Government  as  the  proclama- 
tions of  General  Weyler,  ordering  the  burning  or  unroofing  of  dwell- 
ings, the  destruction  of  growing  crops,  the  suspension  of  tillage,  the 
devastation  of  fields,  and  the  removal  of  the  rural  population  from 
their  homes  to  suffer  privation  and  disease  in  the  overcrowded  and 
ill-supplied  garrison  towns.  The  latter  aspect  of  this  campaign  of 
devastation  has  especially  attracted  the  attention  of  this  Government, 
inasmuch  as  several  hundreds  of  American  citizens  among  the  thou- 
sands of  concentrados  of  the  central  and  eastern  provinces  of  Cuba 
were  ascertained  to  be  destitute  of  the  necessaries  of  life  to  a  degree 
demanding  immediate  relief  through  the  agencies  of  the  United  States, 
to  save  them  from  death  by  sheer  starvation  and  from  the  ravages  of 
pestilence. 

"From  all  parts  of  the  productive  zones  of  the  island,  where  the 
enterprise  and  capital  of  Americans  have  established  mills  and  farms, 
worked  in  large  part  by  citizens  of  the  United  States,  comes  the  same 
story  of  interference  with  the  operations  of  tillage  and  manufacture, 
due  to  the  systematic  enforcement  of  a  policy  aptly  described  in 
General  Weyler's  bando  of  May  27  last  as  'the  concentration  of  the 
inhabitants  of  the  rural  country  and  the  destruction  of  resources  in 
all  places  where  the  instructions  given  are  not  carried  into  effect.' 
Meanwhile  the  burden  of  contribution  remains,  arrears  of  taxation 
necessarily  keep  pace  with  the  deprivation  of  the  means  of  paying 
taxes,  to  say  nothing  of  the  destruction  of  the  ordinary  means  of 
livelihood,  and  the  relief  held  out  by  another  bando  of  the  same  date 
is  illusory,  for  the  resumption  of  industrial  pursuits  in  limited  areas 
is  made  conditional  upon  the  payment  of  all  arrears  of  taxation  and 
the  maintenance  of  a  protecting  garrison.  Such  relief  can  not  obvi- 
ously reach  the  numerous  class  of  concentrados,  the  women  and 
children  deported  from  their  ruined  homes  and  desolated  farms  to 
the  garrison  towns.  For  the  larger  industrial  ventures,  capital  may 
find  its  remedy,  sooner  or  later,  at  the  bar  of  international  justice,  but 
for  the  labor  dependent  upon  the  slow  rehabilitation  of  capital  there 
appears  to  be  intended  oiuy  the  doom  of  privation  and  distress. 

.  "Against  these  phases  of  the  conflict,  against  this  deliberate  in- 
fliction of  suffering  on  innocent  noncombatants,  against  such  resort 
to  instrumentalities  condemned  by  the  voice  of  humane  civilization, 
against  the  cruel  employment  of  fire  and  famine  to  accomplish  by 
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uncertain  indirection  what  the  mihtary  arm  seems  powerless  to 
directly  accomplish,  the  President  is  constrained  to  protest,  in  the 
name  of  the  American  people  and  in  the  name  of  common  humanity. 
The  inclusion  of  a  thousand  or  more  of  our  own  citizens  among  the 
victims  of  this  pohcy,  the  wanton  destruction  of  the  legitimate  in- 
vestments  of  Americans  to  the  amount  of  millions  of  dollars,  and  the 
stoppage  of  avenues  of  normal  trade — all  these  give  the  President 
the  right  of  specific  remonstrance;  but  in  the  just  fulfillment  of  his 
duty  he, can  not  limit  himself  to  these  formal  grounds  of  complaint.- 
He  is  bound  by  the  higher  obligations  of  his  representative  office  to 
protest  against  the  uncivilized  and  inhumane  conduct  of  the  cam- 
paign in  me  island  of  Cuba.  He  conceives  that  he  has  a  right  to  de- 
mand that  a  war,  conducted  almost  within  sight  of  our  shores  and 
grievously  affecting  American  citizens  and  their  interests  throughout 
the  length  and  breadth  of  the  land,  shall  at  least  be  conducted  ac- 
cording to  the  military  codes  of  civilization. 

"It  is  the  President's  hope  that  this  earnest  representation  will  be 
received  in  the  same  kindly  spirit  in  which  it  is  intended.  The  history 
of  the  recent  thirteen  years  of  warfare  in  Cuba,  divided  between  two 
protracted  periods  of  strife,  has  shown  the  desire  of  the  United  States 
that  the  contest  be  conducted  and  ended  in  ways  alike  honorable  to 
both  parties  and  promising  a  stable  settlement.  If  the  friendly  atti- 
tude of  this  Government  is  to  bear  fruit  it  can  only  be  when  sup- 
plemented by  Spain's  own  conduct  of  the  war  in  a  manner  responsive 
to  the  precepts  of  ordinary  humanity  and  calculated  to  invite  as  well 
the  expectant  forbearance  of  this  Government  as  the  confidence  of 
the  Cuban  people  in  the  beneficence  of  Spanish  control." 

Mr.  Sherman,  Sec.  of  State,  to  Mr.  Dupuy  de  L6me,  Spanish  Min.,  June  26,. 
1897,  For.  Rel.,  1917,  507,  quoted  in  Moore's  Digest,  pp.  212-214. 

It  appears  that  President  Balmaceda,  of  Chile,  February  13,  1891, 
issued  an  order  to  the  intendente  of  Tarapac&,  directing  him,  in  case 
of  losing  possession  of  Iquique  and  of  the  line  of  the  nitrate  railway, 
completely  to  destroy  all  the  nitrate  factories  in  the  province. 

February  23,  1891,  Mr.  Kennedy,  British  minister  at  Santiago,, 
though  not  then  aware  of  the  existence  of  this  order,  telegraphed  to 
Lord  Salisbury  that  the  Chilean  minister  for  foreign  affairs  had  de- 
clared to  him  on  two  or  three  occasions  that,  in  case  the  opposition 
fleet  should  succeed  in  taking  possession  of  Iquique,  the  Government 
would  order  the  destruction  of  all  the  machinery  and  working  gear 
of  the  nitrate  factories  in  the  province  of  TarapacS,,  in  order  to  deprive 
the  fleet  of  the  revenues  afforded  by  the  export  duties  on  nitrate. 
Most  of  the  "officinas"  belonged  to  British  subjects. 

February  26  Lord  Salisbury  telegraphed  Mr.  Kennedy  to  state  that 
Chile  would  be  "held  responsible  by  Her  Majesty's  Government  for 
any  losses  which  may  fall  upon  British  subjects  in  consequence  of 
wanton  destruction  or  injiiry  of  private  property." 

This  instruction  was  carried  out  hj  Mr.  Kennedy  in  a  note  to 
Senor  Godoy  of  March  4,  1891.  In  this  note  Mr.  Kennedy,  in  con- 
formity with  his  instructions,  entered  "a  formal  and  emphatic 
protest"  against  any  proposal  to  destroy  British  nitrate  factories^ 
and ,  announced  that  his  Government  would  hold  Chile  responsible 
"for.  losses  to  British  subjects  arising  out  of  acts  of  unnecessary  and 
wholesale    destruction."     In    a    subsequent    interview    with    Senor 
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Godoy,  Mr.  Kennedy  intimated  that  the  destruction  of  British  prop- 
erty in  the  northern  provinces  would  cost  Chile  about  10,000,000£. 
Senor  Godoy  replied  that  Chile  could  and  would  pay  it,  and  that,  in 
the  event  of  the  capture  of  Iquique  or  of  the  commencement  of  seri- 
ous hostilities,  orders  had  been  given  for  the  destruction  of  all  prop- 
erty which  might  afford  resources  to  the  opposition  for  the  mainte- 
nance of  the  revolution. 

Moore's  Digest,  vol.  7,  pp.  203,  204,  Blue  Book,  Chile,  No.  1  (1892),  17,  18,  104- 
105,261.  \        /'      '      < 

Special  case  of  cotton  in  the  TTnited  States'  Civil  War.    Mrs.  Alexander's  Cotton,  3, 
Wall.  404,  419. 

The  Court  said : 

"Being  enemies'  property,  the  cotton  was  liable  to  capture  and 
confiscation  by  the  adverse  party.  (Prize  Cases,  2  Black,  687.)  It 
is  true  that  this  rule,  as  to  property,  on  land,  has  received  very 
important  qualifications  from  usage,  from  the  reasonings  of  enlight- 
ened publicists,  and  from  judicial  decisions.  It  may  now  be  regarded 
as  substantially  restricted  '  to  special  cases  dictated,  by  the  necessary 
operation  of  war,'  (1  Kent,  92),  and  as  excluding,  in  general,  'the 
seizure  of  the  private  property  of  pacific  persons  for  the  sake  of  gain' 
(id.  93).  The  commanding  general  may  determine  in  What  special 
cases  its  more  stringent  application  is  required  by  military  emergen- 
cies; while  considerations  of  public  policy  and  positive  provisions 
of  law,  and  the  general  spirit  of  legislation,  must  indicate  the  cases 
in  which  its  application  may  be  properly  denied  to  the  property  of 
non-combatant  enemies. 

"In  the  case  before  us,  the  capture  seems  to  have  been  justified 
by  the  peculiar  character  of  the  property  and  by  legislation.  It  is 
well  known  that  cotton  has  constituted  the  chief  reliance  of  the 
rebels  for  means  to  purchase  the  munitions  of  war  in  Europe.  It  is 
matter  of  history,  that  rather  than  permit  it  to  come  into  the  posses- 
sion 6f  the  national  troops,  the  rebel  government  has  everywhere 
devoted  it,  however  owned,  to  destruction.  The  value  of  that 
destroyed  at  New  Orleans,  just  before  its  capture,  has  been  estimated 
at  eighty  millions  of  dollars.  It  is  in  the  record  before  us,  that  on 
this  very  plantation  of  Mrs.  Alexander,  one  year's  crop  was  destroyed 
in  apprehension  of  an  advance  of  the  Union  forces.  The  rebels 
regard  it  as  one  of  their  main  sinews  of  war;  and  no  principle  of 
equity  or  just  pohcy  required,  when  the  national  occupation  was 
itself  precarious,  that  it  should  be  spared  from  capture  and  allowed 
to  remain,  in  case  of  the  withdrawal  of  the  Union  troops,  an  element 
of  strength  to  the  rebellion." 

(See  al '    Lamar  v.  Browne,  92  U.  S.  187:  Ford  v.  Surget,  97  U.  S.  594,  and  Gilmer 
V.  United  States  ,  14  Ct.  CI.  184.) 

The  humane  maxims  of  the  modern  law  of  nations,  which  exempt 
private  property  of  noncombatant  enemies  from  capture  as  booty  of 
war,  found  expression  in  the  abandoned  and  captured  property  act 
of  March  12,  1863.  "No  titles  were  divested  in  the  insurgent  States 
unless  in  pursuance  of  a  judgment  rendered  after  due  legal  pro- 
ceedings. The  government  recognized  to  the  fullest  extent  the  hu- 
mane maxims  of  the  modern  law  of  nations,  which  exempt  private 
property  of  noncombatant  enemies  from  capture  as  booty  of  war." 
Moore's  Digest,  vol.  7,  p.  289,  citing  United  States  v.  Klein,  13  Wall.  12S,  137. 


166  LAWS   OF  LAND  WARFARE. 

Mitchell  V.  Harmony,  13  How.  115. 

In  this  case  it  was  held  that  private  property  may  be  taken  by  a 
military  commander  for  public  use,  in  case  of  necessity,  or  to  prevent 
it  from  falling  into  the  hands  of  the  enemy,  but  that  the  necessity 
must  be  urgent,  such  as  will  admit  of  no  delay,  or  the  danger  must 
be  immediate  and  impending,  and  that  full  compensation  must  be 
paid  to  the  owner,  in  such  cases  of  taking. 

The  only  acts  of  Congress  providing  for  the  confiscation  of  property 
belonging  to  persons  in  rebellion  were  the  act  of  August  6,  1861, 
which  applied  only  to  property  acquired  with  intent  to  use  or  employ 
it,  or  to  suffer  it  to  be  used  or  employed,  in  aiding  or  abetting  the 
insurrection  or  in  resisting  the  laws;  and  the  act  of  July  17,  1862,  12 
Stat.  589,  which  authorized  seizure  and  confiscation  only  for  future 
acts. 

Moore's  Digest,  vol.  7,  p.  290,  citing  Conrad  v.  Waples,  96  U.  S.  279. 

The  fact  that,  prior  to  the  passage  of  the  act  of  1862,  a  person  was 
"engaged  in  the  rebellion,  as  a  member  of  the  Confederate  Congress, 
and  giving  constant  aid  and  comfort  to  the  insurrectionary  govern- 
ment," did  not  aflpect  his  title  to  or  power  to  dispose  of  his  property. 
"Until  some  provision  was  made  by  law,  the  courts  of  the  United 
States  could  not  decree  a  confiscation  of  his  property,  and  direct  its 
sale.  This  follows  from  the  doctrine  declared  in  Brown  v.  The 
United  States,  reported  in  the  8th  of  Cranch." 

Moore's  Digest,  vol.  7,  p.  291,  citing  Conrad  v.  Waples,  96  U.  S.,  279,  284. 

Contra.    Young  v.  United  States,  97  TJ.  S.  39,  60. 

The  Court  said : 

"The  Government  of  the  United  States,  in  passing  the  abandoned 
and  captured  property  act,  availed  itself  of  its  just  rights  as  a  bel- 
ligerent, and  at  the  same  time  recognized  to  the  fullest  extent  its 
duties  under  the  enlightened  principles  of  modern  warfare.  The 
capture  of  cotton,  and  certain  other  products  peculiar  to  the  soil  of 
the  Confederacy,  had  become  one  of  the  actual  necessities  of  the 
war.  In  no  other  way  could  the  resources  of  the  enemy  be  so  efl'ect- 
ually  crippled.  In  fact,  as  was  said  in  Lamar  v.  Browne  [92  U.  S. 
187],  'It  IS  not  too  much  to  say  that  the  life  of  the  Confederacy 
depended  as  much  upon  its  cotton  as  it  did  upon  its  men.'  'It 
[cotton]  was  the  foundation  upon  which  the  hopes  of  the  rebellion 
were  built.' 

"Under    such  circumstances,  it  might  have  been  destroyed,  if 
necessary,  as  it  often  was  by  the  insurgents;  but  as  the  destruction 
of  property  should  always  be  avoided,  if  possible,  Congress  provided . 
for  its  capture,  preservation,  and  sale. 

The  funds  of  the  Treasury  derived  from  the  property  captured 
anterior  to  the  abandoned  or  captured  property  act  have  never  been 
treated  as  booty  coming  within  the  rule  of  international  warfare  by 
either  the  executive  or  legislative  branches  of  the  Government. 
Moore's  Digest,  vol.  7,  p.  289,  citing  Goodman  v.  United  States,  14  Ct.  01.  547. 
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The  act  of  August  6,  1861,  was  passed  by  Congress  in  the  exercise 
of  its  power  "to  make  rules  concerning  captures  on  land  and  water," 
and  was  aimed  exclusively  at  the  seizure  and  confiscation  of  prop- 
erty used  m  aid  of  the  insurr-ection.  The  act  of  July  17,  1862,  pro- 
ceeded upon  the  entirely  different  principle  of  confiscating  property 
without  regard  to  its  use,  by  way  of  punishing  the  owner  for  being 
engaged  in  rebellion  and  not  returning  to  his  allegiance. 

Moore's  Digest,  vol.  7,  p'.  291 ,  citing  Oakes  v.  United  States,  174  U.  S.  778,  790-791 . 

Dr.  Wharton,  in  his  Commentaries  on  American  Law  (sec.  216, 
pp.  307-309),  collects  the  authorities  and  states  the  following  as  the 
result  of  his  study  and  investigation: 

"It  has  been  held  that  the  act  of  Congress  declaring  war  against 
Great  Britain  did  not  work  such  confiscation.  The  Juniata,  New- 
berry, 352.  In  Brown  v.  U.  S.  ut  sup.,  the  right  to  confiscate  debt 
was  asserted;  and  Ware  v.  Hylton,  3  Dall.  199,  was  relied  on  as  au- 
thority. But  the  better  view  is  that  the  property  of  the  inhab- 
itants of  an  invaded  country  should  not  be  taken  "by  an  invading 
army  without  remuneration'  U.  S.  v.  Stevenson,  3  Benedict,  119, 
Bluntschli,  sec.  657.  In  the  United  States  Articles  of  War,  1863, 
sec.  2,  art.  37,  it  is  said:  'The  United  >States  acknowledge  and  pro- 
tect, in  hostile  countries  occupied  by  them,  religion  and  morality, 
strictly  private  property,  the  persons  of  the  inhabitants,  especially 
those  of  women,  and  the  sacredness  of  the  domestic  relations.  Of- 
fenses to  the  contrary  shall  be  rigorously  punished.'  To  the  effect 
that' private  property  can  not  be  seized  by  an  invading  army,  unless 
contraband,  see  Kent's  Com.  i.  93  et  seq.;  U.  S.  v.  Homeyer,  2  Bond, 
217;  Transactions  of  the  National  Association  for  the  Promotion 
of  Social  Science,  1860,  pp.  163,  279;  id.,  1861,  pp.  126,  748,  794;  id., 
1862,  pp.  89,  896,  899;  id.,  1863,  pp.  851,  878,  884;  id.,  1864,  pp.  596, 
666;  id.,  1868,  pp.  168-187;  Hautefeuille,  Droits  et  Devoirs,  i.,  340-44; 
Martens,  Essai  sur  les  Armateurs,  s.  45;  and  other  authorities  given 
in  Field,  ut  sup.  Heffter  (Volkerrecht,  s.  130,  132,  139,  140,  175, 
192)  holds  that  war  gives  only  actual  possession,  but  not  the  legal 
property  in  such  captures, 
"  "  Dr.  Woolsey  (Int.  Law,  Par.  1 18,  note)  after  noticing  Hamilton's 
argument  against  confiscation  (Hamilton's  Works,  vol.  VII,  19th 
letter   of    'CamiUus')    adds,    speaking   of    the    confiscation   of    the 

Erivate  property  of  the  subject  of  the  enemy,  'The  foreigner 
rought  his  property  here,  it  can  at  once  be  said,  laiowing  the  risk 
he  might  run  in  the-  event  of  a  war.  Why  should  he  not  incur  the 
risk?  He  should  incur  it,  say  the  older  practice  and  the  older  au- 
thorities. He  should  not,  says  the  modern  practice,  although  inter- 
national law  in  its  rigor  involves  him  in  it.  He  should  not,  accord- 
ing to  the  true  principle  of  justice,  because  his  relation  to  the  state 
at  war  is  not  the  same  with  the  relation  of  his  sovereign  or  govern- 
ment; because,  in  short,  he  is  not  in  the  full  sense  an  enemy.  To 
this  it  may  be  added  that  when  a  foreigner  invests  property  in  a  coun- 
try with  the  permission  of  its  government,  there  is  an  implied  under- 
standing that  his  title  thereto  wiU  be  respected  unless  divested  by 
his  personal  act. 

'  'As  sustaining  the  right  of  seizure  of  private  property  in  an  enemy's 
country,  see  The  Venus,  8  Cranch,  253;  The  Ann  Green,  1  Gall.  274; 
The  lAlla,  2  Sprague,  177;  The  Freundschaft,  3  Wheat.  15,  4  Wheat. 
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105.  That  this  does  not  impress  with  belligerency  a  neutral  on 
motion  to  leave  iona  fide  belligerent  territory,  see  The  Venus,  ut 
supra;  The  St.  Lawrence,  1  Gall.  467.  That  neutrals  and  citizeiB 
are  to  be  allowed  a  reasonable  time,  after  breaking  out  of  war,  to 
withdraw  from  a  belligerent  country,  see  TJie  Sarah  Starr,  Blatcli. 
Pr.  Ca.  650;  The  General  Pinekney,  ibid,  668. 

"In  Mitchell  V.  Harmony  (13  Howard,  115),  it  was  held  that  private 
property  could  only  be  taken  by  a  military  commander  in  case  of 
necessity,  for  public  use,  to  prevent  it  being  used  as  contraband  of 
war  or  falling  into  the  enemy's  hands.  This,  in  the  late  civil  war, 
was  held  to  be  the  case  with  cotton,  which,  as  one  of  the  chief  mili- 
tary supports  of  the  Confederacy,  was  regarded  as .  contraband. 
Alexander's  Cotton,  2  Wall.  404.  In  this  case,  Chief  Justice  Chase, 
giving  the  opinion,  declared  that  the  right  of  capture  'may  now  be 
regarded  as  substantially  restricted  to  '  special  cases '  (citmg  Chan- 
cellor Kent),  'dictated  by  the  necessary  operation  of  war;'  and  as 
excluding,  in  general,  '  the  seizure  of  the  private  property  of  pacific 
persons  for  the  sake  of  gain.'  In  U.  S.  v.  Klein,  13  Wall.  128,  he 
says:  'No  titles  were  divested  in  the  insurgent  States,  unless  in 
pursuance  of  a  judgment  rendered  after  due  legal  proceedings.  The 
Government  recognized,  to  the  fullest  extent,  the  humane  maxims  of 
the  modern  law  of  nations,  which  exempt  property  of  non-combatant 
enemies  from  capture  or  booty  of  war.'>  To  the  same  effect  see 
Lamar  V.  Brown,  92  U.  S.  194. 

"  '  In  respect  to  real  property  the  acquisition  by  the  conqueror  is  not 
fully  comsummated  until  confirmed  by  a  treaty  of  peace,  or  by  the 
entire  submission  of  or  destruction  of  the  State  to  which  it  belonged.' 
Clifford,  J.,  U.  S.  v.  Huckabee,  16  Wall.  434." 

For  a  very  recent  formulation  of  the  right  of  confiscation  of  private 
property  of  enemies  in  war,  see  Magoon's  Military  Occupation, 
264-281. 

Scott's  Cases,  pp.  493-495,  note. 
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'In  addition  to  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  forbidden — 

******* 

'(h)  To  declare  abolished,  suspended,  or  inadmissible  in  a 
court  of  law  the  rights  and  actions  of  the  nationals  of  the 
hostile  party; — Article  23,  Regulations,  Hague  Convention  IV,  1907. 

•Contra. 

[In  Great  Britain]  The  right  of  the  original  creditor  to  sue  for  the 
recovery  of  the  debt  is  not  extinguished ;  it  is  only  suspended  during 
the  war,  and  revives  in  full  force  on  the  restoration  of  peace. 

Such,  too,  is  the  law  and  practice  of  the  United  States.  The  debts 
due  by  American  citizens  to  British  subjects  before  the  war  of  the 
Eevolution,  and  not  actually  confiscated,  were  judicially  considered 
as  revived,  together  with  the  right  to  sue  for  their  recovery  on  the 
Testoration  of  peace  between  the  two  countries. . 
Dana's  Wheaton,  p.  390. 

This  clause,  suggested  by  Germany,  if  intended  only  for^  the  guid- 
ance of  an  invading  Commander,  needs  careful  re-drafting;  if,  as 
would  rather  appear,  it  is  of  general  application,  besides  being  quite 
out  of  place  where  it  stands,  it  is  so  revolutionary  of  the  doctrine 
which  denies  to  an  enemy  any  -persona  standi  in  iudicio,  that  although 
it  is  included  in  the  ratification  of  the  Convention  by  the  United 
States  on  March  10,  and  the  signature  of  the  same,  on  June  29,  1908, 
hy  Great  Britain,  it  can  hardly,  till  its  policy  has  been  seriously  dis- 
cussed, be  treated  as  a  rule  of  International  Law. 
Holland,  p.  44. 

This  addition  [paragraph  h]  to  Article  23  of  the  Regulations  of  1899 
which  contains  a  list  of  seven  acts  a  belligerent  is  forbidden  to  per- 
form was  made  on  the  proposition  of  the  German  delegate.  The  mean- 
ing to  be  attributed  to  this  clause  is  open  to  doubt.  At  the  meeting 
of  the  Oomite  de  redaction  of  the  First  Sub-Committee  of  the  Second 
Committee  on  the  3rd  July  the  President  asked  for  further  infor- 
mation with  reference  to  the  proposal.  Herr  Goppert,  the  German 
delegate,  explained  that  the  proposal  was  intended  not  to  confine 
the  mviolability  of  enemy  property  to  corporeal  property  and  that 
it  had  in  view  the  whole  domain  of  obligations  by  prohibiting  all 
legislative  measures  which,  in  time  of  war,  would  place  the  subject 
of  an  enemy  state  in  a  position  of  being  unable  to  prosecute  the 
execution  of  a  contract  before  the  courts  of  the  adverse  party.  On 
the  13th  July,  in  the  First  Sub-Committee,  General  Yermolow 
(Russian)  proposed  to  introduce  an  amendment  to  the  German  propo- 
sition allowing  in  certain  cases  during  the  war  the  seizure  of  debts 
•or  documents  (de  saisir  des  creances  ou  des  litres}  belonging  to  the 
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enemy  which  might  assist  in  the  continuance  of  the  hostilities. 
This  proposal  was  not  accepted,  and  the  text  as  it  now  stands  was 
adopted.  In  the  Eeport  of  Baron  von  Gieslingen  to  the  Fourth 
Plenary  Meeting  of  the  Conference  he  states  that  "this  addition 
[i.  e.,  paragraph  h]  was  considered  to  define  in  felicitous  terms  one 
of  the  consequences  of  the  principles  admitted  in  1899.  The  intro- 
duction to  the  German  Weissbuch  states  that  by  this  paragraph  "the 
principle  of  the  inviolability  in  the  department  of  justice  is  recog-'; 
nized.  According  to  the  legislation  of  some  states  the  consequences 
of  war  are  that  the  claims  of  states  or  their  subjects  against  the 
nationals  of  the  enemy  are  extinguished  or  suspended  or  inadmissible 
in  a  Court  of  Law.  Such  provisions  are  henceforth  by  Article  23  (h) 
declared  to  be  invalid." 

General  Davis  in  discussing  the  meaning  of  this  paragraph  states 
that  the  purport  of  the  whole  Convention  was  to  impose  reason- 
able and  wholesome  restrictions  upon  the  authority  of  commanding 
generals  and  their  subordinates  in  the  theatre  of  belligerent  activity. 
"It  is  more  than  probable  that  this  humane  and  commendable  pur- 
pose would  fail  of  accomplishment  if  a  military  commander  con- 
ceived it  to  be  within  his  authority  to  suspend  or  nullify  their  opera- 
tion, or  to  regard  their  application  in  certain  cases  as  a  matter  falling 
within  his  administrative  discretion.  Especially  is  this  true  where  a 
military  officer  refuses  to  receive  well  grounded  complaints,  or  declines 
to  receive  demands  for  redress,  in  respect  to  the  acts  or  conduct  of 
the  troops  under  his  command,  from  persons  subject  to  the  jurisdic- 
tion of  the  enemy  who  find  themselves,  for  the  time  being,  in  the 
territory  which  he  holds  in  military  occupation.  To  provide  against 
such  a  contingency  it  was  deemed  wise  to  add  ah  appropriate 
declaratory  clause  to  the  prohibition  of  Article  23." 

Professor  Holland  in  commenting- on  this  new  prohibition  remarks 
that  ' '  if  this  clause  is  intended  only  for  the  guidance  of  an  invading- 
commander  it  needs  careful  re-drafting:  if,  as  would  rather  appear, 
it  is  of  general  application,  besides  being  quite  out  of  place  where  it 
stands,  it  is  so  revolutionary  of  the  doctrine  which  denies  to  an  enemy 
any  persona  standi  in  jvdicio  that  although  it  is  included  in  the  rati- 
fication of  the  Convention  by  the  United  States  on  March  10,  1908, 
and  the  signature  of  the  same  on  June  29,  1908,  by  Great  Britain,  it 
can  hardly,  till  its  policy  has  been  seriously  discussed,  be  treated  as 
rule  of  international  law."  In  his  introductory  chapter  to  ' '  The  Laws- 
of  War  on  Land"  Professor  Holland  cites  this  paragraph  as  an  in- 
stance of  the  inconvenience  of  intermixing  rules  relating  to  the  duties 
of  belligerent  Governments  at  home  with  those  intended  to  serve  for 
the  guidance  of  armies  in  the  held;  he  adds  that  the  clause  seems  tO' 
require  the  signatory  Powers  to  legislate  for  the  abolition  of  an 
enemy's  disability  to  sustain  a  persona  standi  in  judicio. 

In  favor  of  the  view  propounded  by  General  Davis  it  may  be  pointed 
out  that  the  instruction  is  one  addressed  to  commanders  of  armies 
in  the  field,  and  therefore  such  a  prohibition  has  only  reference  to 
their  proceedings  in  an  enemy  country.  Article  32  of  Dr.  Lieber's 
"Iristructions  for  the  government  of  the  armies  of  the  United  States" 
provides  that  ' '  a  victorious  army,  by  the  martial  power  inherent  in 
the  same,  may  suspend,  change  or  abolish,  as  far  as  the  martial  power 
extends,  the  relations  which  arise  from  the  services  due,  according 
to  the  existing  laws  of  the  invaded  country,  from  one  citizen,  sub- 
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ject  or  native  of  the  same  to  another."  The  object  of  this  provision 
was  to  enable  the  Federal  Generals  to  set  aside  slavery  in  the  Con- 
federate territory  occupied,  and  the  Article  of  the  "Instructions" 
attributed  to  them  a  'power  which  was  not  theirs  by  the"  general  rules 
of  law.  The  paragraph  imder  consideration  would  hare  the  effect 
of  negativing  the  view  contained  in  the  Article  of  the  "Instructions" 
but  it  appears  to  do  more  than  this.  Dr.  Lieber's  Article  refers  to 
"relations  *  *  *  from  one  citizen,  subject  or  native  of  the  same 
to  another";  Article  23  {h)  of  the  present  Convention  refers  to  the 
"rights    *     *     *     of  the  advei-se  party." 

If  the  view  taken  by  the  German  WeissbucJi  be  correct,  and  so  far 
as  I  have  been  able  to  ascertain  from  the  official  records  of  the  pro- 
ceedings at  the  Conference  it  was  the  only  view  expressed  during  the 
discussions,  Article  23  Qi)  constitutes  a  reversal  of  a  rule  of  the  Eng- 
lish and  American  Common  Law  that  contracts  entered  into  by 
British  subjects  and  subjects  of  the  belhgerent  states,  before  the  out^ 
break  of  war,  become  extinguished  or  suspended  according  to  their 
nature;  in  England  it  has  been  stated  by  writers  of  great  authority 
that  statutes  of  limitation  run  during  a  war  as  against  enemies, 
though  the  contrary  has  been  decided  in  the  United  States.  Accord- 
ing to  the  strict  wording  of  this  paragraph  some  states  may  read  it 
either  with  the  restrictive  meaning  attached  to  it  by  General  Davis, 
others  with  the  more  extended  meaning  given  by  the  German  Weiss- 
huch  if  the  latter  view  is  taken  by  Great  Britain  legislation  will  prob- 
ably be  required  to  give  it  effect. 
Higgine,  pp.  263-265. 

Contra,  in  piactice  of  United  States  and  Great  Britain. 

Formerly  the  rule  prevailed  everywhere  that  an  enemy  subject 
has  no  persona  standi  in  judicio  and  is,  therefore,  ipso  facto  by  the 
outbreak  of  war,  prevented  from  either  taking  or  defending  proceed- 
ings in  the  Courts.  This  rule  dates  from  the  time  when  war  was 
considered  such  a  condition  between  belligerents  as  justified  the 
committing  of  hostilities  on  the  part  of  aU  subjects  of  the  one  belliger- 
ent against  all  subjects  of  the  other,  and,  further,  the  killing  of  all 
enemy  subjects  irrespective  of  sex  and  age,  and,  at  any  rate,  the 
confiscation  of  aU  private  enemj-  property.  War  in  those  times  used 
to  put  enemy  subjects  entirely  ex  lege,  and  it  was  only  a  logical  con- 
sequence from  this  principle  that  enemy  subjects  could  not  sustain 
persona  standi  in  judicio.  Since  the  rule  that  enemy  subjects  are 
entirely  ex  lege  has  everywhere  vanished,  the  rule  that  they  may  not 
take  or  defend  proceedings  in  the  Courts  has  in  many  countries, 
such  as  Austria-Hungary,  Germany,  Holland,  and  Italy,  likewise 
vanished.  But  in  Great  Britain  and  the  United  States  of  America 
enemy  subjects  are  stUl  prevented  from  taking  and  defending  legal 
proceedings,  although  there  are  six  exceptions  to  the  general  rule. 
Firstly,  enemy  subjects  who  do  not  bear  enemy  character  because 
they  are  resident  in  neutral  country  or  have  a  licence  to  trade  or 
are  allowed  to  remain  in  the  country  of  a  belligerent,  are  therefore 
permitted  to  sue  and  be  sued  in  British  and  American  Courts.  Sec- 
ondly, if  during  time  of  peace  a  defendant  obtains  an  opportunity 
to  plead,  and  if  subsequently  war  breaks  out  with  the  coimtry  of 
the  plaintiff,  the  defendant  may  not  plead  that  the  plaintiff  is  pre- 
vented from  suing.     Thirdly,  if  a  contract  was  entered  into  and 
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■executed  before  the  war,  and  if  an  absent  enemy  subject  has  prop- 
■erty  within  the  boundaries  of  a  belligerent,  he  may  be  sued. 
Fourthly,  a  prisoner  of  war  may  sue  during  war  on  a  contract  for 
wages.  Fifthly,  if  the  parties,  being  desirous  to  obtain  a  decision 
on  the  merits  of  the  case,  waive  the  objection,  enemy  subjects  may 
sue  and  be  sued.  Lastly,  a  petition  on  the  part  of  a  creditor  who 
is  an  enemy  subject,  to  prove  a  debt  under  a  commission  of  bank- 
ruptcy must  be  admitted  although  the  dividend  will  not  be  paid 
till  after  the  conclusion  of  peace. 
Oppenheim,  vol.  2,  pp.  133,  134. 

Contra. 

It  is  asserted  that,  in  consequence  of  article  23  (h)  of  the  Hague 
Regulations  concerning  land  warfare  enacting  the  injimction  "to 
■declare  extinguished,  suspended,  or  unenforceable  in  a  Court  of 
Law  the  rights  and  rights  of  action  of  the  nationals  of  the  adverse 
party,"  Great  Britain  and  the  United  States  are  compelled  to  abol- 
ish their  rule  that  enemy  subjects  may  not  sue.  But  the  interpre- 
tation of  article  23  (h)  is  controversial,  Great  Britain  and  the  United 
States  of  America — ^in  contradistinction  to  Germany  and  France — 
maintaining  that  the  article  has  nothing  to  do  with  their  Municipal 
Law  but  concerns  the  conduct  of  armies  in  occupied  enemy  territory. 
Oppenheim,  vol.  2,  p.  134. 

Contia. 

It  must  be  specially  observed  that,  if  the  continental  interpreta- 
tion of  article  23  (h)  of  the  Hague  Regulations — see  above,  sec. 
100a — ^were  not  contradicted  by  Great  Britain  and  the  United  States 
of  America,  both  countries  would  be  compelled  to  alter  their  Munici- 
pal Laws  in  so  far  as  these  declare  such  contracts  as  have  been  en- 
tered into  with  alien  enemies  before  the  outbreak  of  war  dissolved, 
void,  or  suspended.  Article  23  (h)  distinctly  enacts  that  it  is  for- 
bidden to  declare  extinguished  or  suspended  the  rights  of  the  na- 
tionals of  the  adverse  party.  Since,  however,  as  stated  above  in 
sec.  100a,  Great  Britain  and  the  United  States  of  America  uphold  a 
different  interpretation,  this  article  does  not  concern  their  Mimicipal 
Laws  respecting  trading  with  alien  enemies. 
Oppenheim,  vol.  2,  p.  138. 

Differing  interpretation. 

With  regard  to  commercial  intercourse  there  are  two  views.  The 
older  was  set  forth  by  Sir  William  Scott  in  the  case  of  the  Hoop. 
He  declared  it  to  be  "an  universal  principle  of  law"  that  "all  trading 
with  the  public  enemy,  unless  with  the  permission  of  the  sovereign, 
is  interdicted."  He  then  drew  attention  to  the  fact  that  English 
law  applied  with  great  vigor  a  principle  that  was  to  be  found  in  the 
law  of  almost  every  country,  that  the  character  of  alien  enemy 
carries  with  it  a  disability  to  sue  or  to  sustain  in  the  language  of  the 
civilians  a  persona  standi  in  judicio. "  From  this  he  obtained  a  fur- 
ther argument  in  favor  of  the  proposition  that  commerce  with  enemy 
subjects  is  illegal;  for  "if  the  parties  who  are  to  contract  have  no 
right  to  compel  the  performance  of  the  contract,  nor  even  to  appear 
in  a  court  of  justice  for  that  purpose,  can  there  be  a  stronger  proof 
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that  the  law  imposes  a  legal  inability  to  contract?"  This  view  was 
adopted  and  enforced  by  the  courts  of  the  United  States,  and  seems 
to  ha-ve  been  held  pretty  generally  on  the  continent  of  Europe  for  a 
long  time.  According  to  Despagnet  it  was  enforced  by  France  as 
late  as  1870;  but  by  that  time  a  newer  and  less  severe  doctrine  had 
obtained  a  considerable  hold  on  the  opinion  of  jurists,  especially  in 
Germany.  Briefly  stated,  it  laid  down  that,  since  war  no  longer 
placed  the  general  population  of  the  opposing  nations  in  a  condition 
of  active  hostility,  commercial  intercourse  should  be  allowed  to  go  on 
between  them  except  in  so  far  as  the  necessities  of  national  defence 
justified  its  suspension.  This  view  achieved  a  notable  triumph  at 
the  Hague  Conference  of  1907,  when  Germany  succeeded  in  carrying 
an  addition  to  the  prohibitions  of  Article  XXIII  of  the  Regulations 
respecting  the  Laws  and  Customs  of  War  on  Land.  It  is  cited  as 
section  (h),  and  runs  as  follows  in  the  authoritative  French  version, 
"De  declarer  eteints,  suspendus,  ou  non  recevables  en  justice,  les 
droits  et  actions  des  nationaux  de  h,  partie  adverse."  The  trans- 
lation adopted  by  the  British  Foreign  Office  in  the  Blue  Book,  issued 
in  July,  1908,  renders  the  section  in  English  as  "To  declare  abolished, 
suspended,  or  inadmissible  the  right  of  the  subjects  of  the  hostile 
party  to  iastitute  legal  proceedings."  Other  versions  are  given 
elsewhere;  Professor  Holland  hazards  the  suggestion,  which  he  does 
not  adopt  for  himself,  that  the  words  may  have  been  meant  merely 
for  the  guidance  of  an  invading  commander;  and  this  view  is  taken 
by  the  British  government  and  by  General  G.  B.  Davis,  one  of  the 
American  plenipotentiaries.  There  can  be  little  doubt,  however, 
that  they  were  intended  to  have  a  different  and  far  wider  application. 
They  were  adopted  by  the  full  Conference  practically  without  dis- 
cussion. But  at  the  meeting  of  an  important  sub-committee,  held 
on  July  3,  1907,  the  chairman  asked  for  an  explanation  of  them  from 
M.  Goppert,  the  able  German  jurist  who  was  one  of  the  representa- 
tives of  his  country  on  the  body  in  question.  In  reply  he  was  told 
that  their  object  was  to  prohibit  such  laws  on  the  part  of  a  bellig- 
erent as  would  prevent  an  enemy  subject  from  obtaining  his  ordinary 
remedies  for  breach  of  contractual  obligation  from  the  tribunals  of  the 
other  side  in  time  of  war.  That  is  to  say,  they  reversed  the  old  rule 
that  denied  to  an  enemy  subject  the  right  to  appear  in  a  court  of  his 
country's  foe  while  the  war  was  in  progress.  By  so  doing  they 
rendered  untenable  the  doctrine  held  by  so  many  powers,  including 
Great  Britain  and  the  United  States,  that  the  outbreak  of  war  put 
a  stop  to  all  commercial  intercourse  with  the  enemy,  except  what  is 
specially  authorized  by  the  supreme  power  in  the  state,  and  substi- 
tuted for  it  the  newer  view  that  trade  is  allowed  except  in  so  far  as 
it  is  expressly  prohibited  as  dangerous  to  the  public  interests  during 
the  war.  It  may  be  doubted  whether  the  Conference  realized  the 
magnitude  of  the  change  it  made.  Both  of  the  two  great  English- 
speaking  powers  have  signed  and  ratified  the  Convention  concerning 
the  Laws  and  Customs  of  War  on  Land,  and  accepted  the  Regula- 
tions which  accompany  it.  But,  if  the  view  here  taken  is  correct,  it 
will  be  necessary  for  them  to  legislate  in  order  to  carry  out  the  obli- 
gations they  have  assumed  by  assenting  to  the  German  proposition. 
A  mass  of  legal  technicalities  and  time-honored  distinctions  must 
be  swept  away.  It  is  possible  to  believe  that  the  new  rule  with  all 
that  is  involved  in  it  will  be  both  simpler  and  better  than  the  old, 
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and  yet  to  regret  that  such  a  far-reaching  change  was  inade  with  so 
littlQ  discussion,  and  such  an  absence  of  clear  and  definite  provision 
for  the  many  exceptions  rendered  necessary  in  order  to  insure  the 
safety  of  the  state. 

Lawrence,  p.  357;  The  Hoop,  1  C.  Rob.  191;  Despargnet,  Droit  International  Pub- 
lic, 2nd  ed.,  p.  556;  Holland,  Laws  of  War  on  Land,  p.  44;  American  Journal  of 
International  Law,  vol.  II,  p.  70. 

Contra. 

But  the  rule  that  an  ahen  enemy  is  under  a  disability  to  sue  unless 
he  is  domiciled  in  the  territory  of  the  state  would  render  difficult  the 
collection  of  rents  and  profits.  It  might,  however,  be  managed 
through  an  agent  free  from  disability;  and  the  difficulty  is  not  likely 
to  last  much  longer,  if  the  Hague  Regulation  that  forbids  a  bellig- 
erent "to  declare  extinguished,  suspended,  or  unenforceable  in  a 
court  of  law  the  rights  and  rights  of  action  of  the  nationals  of  the 
adverse  party  "  is  enforced  by  legislation  in  the  states  that  still  retain 
the  doctrine  that  an  enemy  has  no  standing  in  their  courts. 
Lawrence,  p.  425. 

In  states  that  retain  the  doctrine  that  an  enemy  has  no  persona 
standi  in  judicio  he  cannot  sue  for  his  debt  during  the  war,  but  the 
right  to  do  so  revives  at  the  conclusion  of  peace.  In  the  United 
States  a  statute  of  limitations  does  not  run  during  war  against  those 
who  have  no  right  of  access  to  the  courts;  but  British  law  seems  to 
have  adopted  the  contrary  view. 
Lawrence,  p.  427. 

Contra,  by  implication. 

It  sometimes  happens,  especially  in  maritime  hostilities,  that  a 
belligerent  grants  licenses  to  trade,  which  enable  their  holders  to 
carry  on  a  commerce  forbidden  by  the  ordinary  laws  of  war  or  by  the 
legislation  of  the  grantor.  Licenses  are  general  when  a  state  gives 
permission  to  all  its  own  subjects,  or  to  all  neutral  or  enemy  subjects, 
to  trade  in  particular  articles  or. at  particular  places,  special  when 
permission  is  granted  to  particular  individuals  to  trade  in  the  man- 
ner described  by  the  words  of  the  documents  they  receive.  Both 
kinds  remove  all  disabilities  imposed  because  of  the  war  upon  the 
trade  in  respect  of  which  they  are  given.  The  holders  can  sue  and 
be  sued  in  the  courts  of  the  grantor,  and  are  allowed  to  enter  into 
contractual  relations  with  his  subjects  to  the  extent  necessary  in 
order  to  act  on  the  terms  of  the  license. 
Lawrence,  p.  560. 

The  doctrine  of  non-intercourse,  stated  broadly,  is  that  the  right 
of  action  by  enemy  subjects  on  existing  contracts  is  suspended,  that 
commercial  intercourse  with  enemy  subjects  is  prohibited,  and  that 
as  a  consequence  no  new  contracts  can  lawfully  be  made  between  the 
subjects  of  mutually  enemy  states  except  in  the  cases,  such  as  that 
of  ransom  bills,  known  as  commercia  belli. 

*  *  ,  *  *  *  *  -); 

There  are  in  fact  two  contrasted  opinions.  One  is  that  the  non- 
intercourse  doctrine  is  now  obsolete,  that  there  is  no  general  objec- 
tion to  contracting  with  enemy  subjects,  and  that  the  remedies  of 
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such  subjects  on  their  contracts  are  not  suspended,  except  when  and 
so  far  as  a  government  may  deem  itself  obliged  by  the  circumstances 
of  the  war  expressly  to  prohibit  intercourse  with  them.  This  opin- 
i  on  of  course  leaves  it  open  to  the  courts  of  law  to  pronounce  a  con- 
tract illegal  which  in  their  judgment  amounts  to  a  participation  by  a 
subject  in  a  war  against  his  country,  as  the  Prussian  criminal  court 
in  1871  held  the  participation  of  the  Berlin  banker  Giiterbock  in  the 
French  war  loan  known  as  the  Morgan  loan  to  be  not  only  illegal  but 
treasonable.  And  on  the  same  principle  a  court  may  refuse  to  en- 
tertain an  action  on  a  contract  made  for  the  purposes  of  a  war  against 
the.  country,  notwithstanding  that  such  contract  was  legal  when 
and  where  made. 

The  other  opinion,  which  is  that  of  the  courts  in  England  and  the 
United  States,  is  that  the  doctrine  of  non-intercourse  as  stated  at 
the  opening  of  this  section  continues  in  force,  and  that  it  is  relaxations 
of  it  which  require  to  be  expressly  made  by  governments. 
Westlake,  vol.  2,  pp.  48-50. 

Contra, 

The  doctrine  that  an  enemy  subject's  right  of  action  is  suspended 
on  those  contracts  made  before  the  war  which  the  war  does  not  dis- 
solve, but  revives  at  the  peace,  may  be  seen  in  Exv.  Boussmakir ,  13 
Ves.  71,  Scott  494,  where  Lord  Chancellor  Erskine,  allowed  the 
claim  of  an  enemy  creditor  in  a  bankruptcy  to  be  entered,  in  order 
that  the  fund  might  not  be  divided  among  the  other  creditors,  but 
reserved  the  dividend. 
Westlake,  vol.  2,  p.  51. 

Contia. 

The  doctrine  that  when  a  contract  made  previous  to  the  war  with 
one  who  becomes  an  enemy  subject  requires  to  be  further  acted  on, 
not  merely  the  remedy  on  it  is  suspended  but  it  is  dissolved,  because 
"it  is  unlawful  to  have  communication  or  ttade  with  an  enemy," 
was  laid  down  in  the  state  of  New  York  and  applied  to  commercial 
partnerships  by  Chancellor  Kent,  in  GriswoU  v.  Waddington,  16 
Johnson  438,  Scott  504.  It  was  applied  by  the  Supreme  Court  of 
the  United  States,  a  minority  dissentmg,  to  policies  of  life  insurance; 
and  the  insured  was  held  entitled  to  sue  after  the  peace  for  the 
equitable  value  of  his  policy,  "as  of  the  day  when  the  first  default 
occurred  in  the  pajmient  of  the  premium  by  which  the  policy  became 
forfeited,"  with  mterest  "from  the  close  of  the  war";  New  York 
Life  Insurance  Company  v.  Stathem,  93  U.  S.  24,  Scott  512.  Its 
application  to  the  relation  of  landlord  and  tenant  was  refused  in  the 
state  of  Massachusetts,  and  the  landlord  was  allowed  to  sue  after 
the  close  of  the  war  for  the  unpaid  rent:  Kershaw  v.  Kelsey,  100  Mass. 
561,  Scott  535. 

Weetlake,  vol.  2,  p.  52. 

This  paragraph  [first  paragraph.  Article  23.  (h),  Hague  Convention 
IV,  1907]  seems  so  out  of  place  in  a  code  of  land  war,  and  has  on  that 
account  been  so  much  discussed  in  England,  that  some  space  must 
be  given  to  its  consideration.     It  was  introduced  at  the  Hague  in 
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1907,  where  at  the  first  meeting  of  the  first  sub-committee  of  the- 
second  committee,  on  3  July,  it  was  read  by  Major-General  yon 
GriindeU,  military  delegate  of  Germany,  among  the  five  propositions, 
of  his  delegation,  m  this  form:  de  declarer  eteintes,  suspendues,  on 
non  recevables  les  reclamations  privees  des  ressortissants  de  la  partie 
adverse.  The  proces-verbal  of  the  same  meeting  further  runs  thus:. 
M.  Goppert,  deUgue-adjoint  d'Allemagne,  explique  que  cette  proposi- 
tion ^  tend  a  ne  pas  restreindre  aux  liens  corporels  I'inviolahilite  de  la 
propriite  ennemie,  et  qu'elle  vise  tout  le  domaine  des  obligations  en  vue  de  . 
prohiber  toutes  les  mesures  legislatives  qui,  en  temps  de  guerre,  mettraient 
le  sujet  d'un  etat  ennemi  dans  I'impossihilite  de  poursuivre  I'execution 
d'un  contrat  devant  les  tribunaux  de  la  partie  adverse.  Thus  the  assem- 
bled powers  were  seized  of  the  proposal  to  abolish  the  doctrine  which 
denies  to  an  enemy  a  persona  standi  in  judicio,  the  power  to  appear 
in  a  court  of  law;  and  accordingly,  at  later  meetings  of  the  same  sub- 
committee, the  words  en  justice  were  inserted  after  non  recevables, 
emphasizing  the  application  of  the  new  rule  to  regular  courts  and 
not  merely  to  proceedings  in  connection  with  the  occupation  of 
enemy  territory,  if  indeed  any  such  proceedings  can  be  suggested 
to  which  the  rule  would  apply;  a  motion  of  the  Russian  delegate, 
General  Zermolow,  for  allowmg  in  certain  cases  the  seizure  of  debts 
or  documents  belonging  to  the  enemy  which  might  assist  in  the 
continuance  of  the  hostilities  was  not  accepted;  and  the  para,graph 
was  reported  to  the  second  committee,  which  accepted  it  without, 
discussion.  On  17  August  the  report  of  that  committee  on  its 
amendments  to  the  Laws  of  War  on  Land  was  presented  to  the  full, 
conference,  with  the  assurance  that  the  essential  parts  of  the  work 
accomplished  were  not  in  the  least  modified,  which  was  true  in  so  f ar- 
as  the  paragraph  in  question  was  not  a  modification  but  an  addition. 
And  the  full  conference,  without  availing  itself  of  the  opportunity 
of  remark,  sent  the  whole  amended  code  to  the  drafting  committee, 
of  which  Monsieur  Renault  was  chairman,  and  he,  not  having  time 
to  draw  up  a  written  report,  reported  orally  that  "if  they  had 
occasionally  modified  the  drafts  sent  to  them,  it  was  without  affect- 
ing {sans  atterer)  the  sense  of  the  dispositions  which  they  contained." 
In  fact  the  final  form  of  the  paragraph  differed  from  that  which  it 
had  reached  three  months  before  only  by  the  substitution  of  les 
droits  et  actions  for  les  reclamations  privees,  and  of  nationaux  for 
ressortissants,  changes  which,  even  if  they  were  made  at  this  stage,  in 
no  way  affected  the  sense  of  the  draft  which  M.  Renault  had  received 
from  the  full  conference. 

In  these  circumstances  it  is  not  surprising  that  the  paragraph  has. 
been  unanimously  understood  as  admitting  enemies  to  a  persona- 
standi  in  judicio  by  the  international  lawyers  of  all  countries  except 
the  two.  Great  Britain  and  the  United  States,  which  have  hitherto 
been  the  most  conservative  on  the  question.  Nor  even  in  those  two 
has  there  been  much  attempt  to  put  any  other  construction  on  it.. 
The  United  States  General  Davis,  who  was  a  U.  S.  A.  delegate  at  the 
Hague  in  1907,  seems  to  regard  the  paragraph  as  aimed  only  at  abuses, 
of  the  "administrative  discretion"  of  a  commander,  providing  against 

1  Sir  F.  A.  Campbell,  in  his  letter  frbin  the  Foreign  Office  mentioned  below,  admits  that  by  "this  propo- 
sition" M.  Gfippert  "inallprobabilitymust  have  refered  to  this  particular  amendment,  though  the  procia-- 
verial  does  not  render  it  at  all  clear."    But  whatever  may  ba  the  detect  in  expression  of  the  procis-mrhal, 
which  however  in  substance  is  practically  clear  enough,  there  can  have  been  no  doubt  in  the  minds  of  those 
present  about  what  the  speaker  meant. 
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such  a  contingency  as  where  he  "refuses  to  receive  well  grounded 
complaints,  or  declines  to  receive  demands  for  redress,  in  respect  to 
the  acts  or  conduct  of  the  troops  under  his  command,  from  persons 
subject  to  the  jurisdiction  of  the  enemy  who  find  themselves  for 
the  time  being  in  the  territory  which  he  holds  in  military  occupation.'' ' 
Professor  Holland,  while  admitting  as  possible  the  case  of  the  paragraph 
being  "intended  only  for  the  guidance  of  an  invading  commander," 
says  that  "if,  as  would  rather  appear,  it  is  of  general  apphcation,  be- 
sides being  quite  out  of  place  wxiere  it  stands,  it  is  so  revolutionary 
of  the  doctrine  which  denies  to  an  enemy  any  persona  standi  in  judicio 
that,  although  it  is  included  in  the  ratification  of  the  convention  by 
the  United  States  on  10  March,  and  the  signature  of  the  same  on  29 
June  1908,  by  Great  Britain,  it  can  hardly,  till  its  policy  has  been 
seriously  discussed,  be  treated  as  a  rule  of  international  law."^  Dr. 
Higgins  says,  "the  meaning  to  be  attributed  to  this  clause  is  open  to 
doubt" ;  ^  and  Professor  Oppenheim  says  that  " the  interpretation  of 
article  XXIII  (h)  is  controversial."*  But  Sir  F.  A.  Campbell,  in  a 
letter  of  27  March  1911,  written  on  behalf  of  Sir  E.  Grey,  foreign 
secretary,  goes  so  far  as  to  say  to  Professor  Oppenheim,  who  had  laid 
before  him  the  general  foreign  interpretation  of  Art.  XXIII  (h)  and 
asked  for  the  view  of  H.  M.'s  government  on  it — "it  seems  very  strange 
that  jurists  of  the  standing  of  those  from  whose  writings  you  quote 
could  have  attributed  to  the  article  in  question  the  meaning  and 
effect  they  have  given  it,  if  they  had  studied  the  general  scheme  of 
the  instruments  in  which  it  finds  a  place."  ^  To  this  rebuke  M.  Politis 
has  replied  that  the  articles  57-60  were  placed  in  this  very  code  at 
the  Hague  Conference  of  1899  because  no  better  place  could  be  found 
for  them,  for  want  of  time  to  add  to  the  conventions  of  that  con- 
ference, but  were  removed  in  1907  to  a  convention  to  which  they 
properly  belonged;  and  that  adding  the  German  proposal  in  1907  to 
H  XXIII  was  'a  similar  incident,  which  may  have  a  similar  conclusion 
at  the  third  conference.  In  any  case,  he  observes,  il  est  certain  que 
la  forme,  si  defectueuse  soiteUe,  ne  saurait  compromettre  le  fond  des 
dispositions." 

My  conclusions  are  these.  It  cannot  be  seriously  questioned  that 
the  first  paragraph  of  H  XXIII  (h)  was  adopted  at  the  Hague,  and 
has  been  signed  as  part  of  the  relative  convention,  in  the  general 
imderstanding  that  it  was  directed  against  the  whole  denial  to  an 
enemy  of  a  persona  standi  in  judicio.  it  must  therefore  be  so  applied 
by  the  military  commanders  of  the  parties  to  the  convention,  if 
occasion  should  arise  in  land  war  for  their  so  doing,  which  it  is  rather 
difficult  to  foresee.  But  there  has  not  as  yet  been  a  vote  or  conven- 
tion binding  any  country,  in  the  judicial  system  of  which  an  enemy 
has  not  the  rights  claimed  for  him  in  the  paragraph,  to  confer  them 
on  him  by  legislation.  When  the  question  of  such  legislation  may 
be  mooted.  Great  Britain  will  be  technically  free  to  act  as  she  may 
think  best  and  most  just,  and  her  moral  right  to  the  same  liberty 
will  be  best  defended  by  a  frank  confession  that,  by  an  oversight,  she 
did  not  in  1907  sufficiently  appreciate  the  fact  that  a  great  juristic 

1  EUments  of  IMetnatUmal  Law,  3rd  edn.,  1908,  p.  578,  n.  1. 

!  L-iws  of  War  on  Land,  1908,  at  the  same  timB  braototing  H  XXIII  (h)  as  "apeoryphal." 

3  The  Hague  Peace  Coyereaces  p.  243. 

'  Intermtional  Law,  vol.  2.  2nd  edn.,  p.  134. 

6  lb 

"  18  Reme  Oinirale  ie  Droit  Intermtional  Public,  258,  269. 
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principle  was  brought  forward  by  a  soldier  in  a  military  branch  of 
the  conference.  Lastly,  it  must  be  borne  in  mind  that  the  denial  to 
enemies  of  the  persona  standi  in  judicio  is  not  the  whole  of  the  docT 
trine  of  non-intercourse.  An  enemy  may  be  debarred  from  acquir- 
ing new  rights,  and  yet  his  old  rights  may  not,  to  use  the  language 
of  H  XXIII  (h),  be  extinguished,  suspended,  or  become  unenforce- 
able in  a  court  of  law.  Therefore  either  negotiation  or  legislation  on 
the  subject  will  require  very  careful  attention  even  from  jurists. 
Westlake,  vol.  2,  pp.  83-86. 

The  commander  of  an  occupying  army  is  expressly  prohibited 
from  declaring,  either  in  his  own  nair^e  or  in  that  of  his  Government, 
extinguished,  suspended,  or  unenforceable  in  a  Court  of  Law,  the 
rights  and  rights  of  action  of  enemy  subjects. 

The  ordinary  courts  of  justice  and  the  laws  they  administer  should 
be  suspended  only  when  the  refusal  of  the  judges  and  magistrates 
to  act  or  the  behavior  of  the  inhabitants  make  it  necessary.  In 
such  case  the  occupant  must  establish  courts  of  his  own  and  make 
this  measure  known  to  the  inhabitants. 
Edmonds  and  Oppenh.eim,  arts.  367,  368. 

Contra. 

On  the  ground  that  hostilities  between  nations  "suspend  inter- 
course and  deprive  citizens  of  the  hostile  nations  of  rights  of  an 
international  character ' previously  enjoyed,"  it  was  advised  that  so 
long  as  a  state  of  war  existed  between  the  United  States  and  Spain, 
Spanish  subjects  would  have  "no  right  to  the  privileges  of  copy- 
right conferred  upon  Spanish  citizens  by  proclamation  prior  to  the 
declaration  of  war;"  but  that,  when  a  treaty  of  peace  should  have 
been  concluded,  it  would,  if  the  treaty  was  silent  on  the  subject, 
"be  competent  for  the  L'nited  States,  through  its  executive  officers, 
to  resume  the  exercise  of  such  rights  and  privileges  as  previously 
existed  and  have  not  been  definitely  declared  terminated,"  and  would 
be  "entirely  proper  for  the  Librarian  of  Congress  to  admit  Spanish 
subjects  after  the  conclusion  and  ratification  of  the  treaty  to  the 
same  copyright  privileges  that  they  enjoyed  prior  to  the  declara- 
tion of  war." 

Moore's  Digest,  vol.  7,  p.  243;  22  Op.  U.  S.  Atty.  Gen.  268. 

Contra. 

An  alien  enemy  is  not  permitted  to  sue. 
Moore's  Digest,  vol.  7,  p.  253,  citing  Wilcox  v.  Henry,  1  Dall.  69;  Matthews  v. 
McStea,  91  U.  S.  7;  Sanderson  v.  Morgan,  39  N.  Y.  231;  Perkins  v.  Rogers; 
35  Ind.  124:  Rice  v.  Shook,  27  Ark.  137;  Grinnan  v.  Edwards,  21  W.  Va.  347, 
Haymond  v.  Camden,  22  W.  Va.  180;  Sturm  v.  Flemming,  22  W  Va  404- 
Stephens  v.  Brown,  24  W.  Va.  234. 

This  rule  [that  an  alien  enemy  is  not  permitted  to  sue]  obviously 
does  not  operate  as  to  alien  enemies  who  are  by  treaty  permitted  to 
continue  their  residence  and  business,  on  condition  of  observing  the 
laws. 

The  existence  of  war  does  not  prevent  the  citizens  of  one  bellig- 
erent power  from  taking  proceedings  for  the  protection  of  their  own 
property,  in  their  own  courts,  against  the  citizens  of  the  other,  when- 
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ever  the  latter  can  be  reached  by  process;  and  where  an  aUen  enemy 
is  thus  sued,  he  may  defend  hunself  in  the  action. 

Moore's  Digest,  vol.  /,  p.  253,  citing  McVeigh  v.  United  States,  11  Wall.  259; 
United  States  v.  Shares  of  Stock,  5  Blatchf.  231;  Lee  v.  Rogers,  2  Sawyer,  549; 
Seymour  v.  Bailey,  66  III.  288;  Buford  v.  Speed,  11  Bush.  338. 

Contra. 

The  right  [of  an  alien  enemy]  to  sue  revives  after  peace. 
Moore's  Digest,  vol.  7,  p.  253,  citing  Hanger  v.  Abbott,  6  Wall.  532;  Stiles  v. 
Eaatley,  51  111.  275.     See,  also,  Wilcox  v.  Henry,  1  Dall.  68. 

Contra  in  part. 

War  does  not  extinguish  debts  due  from  the  citizens  of  one  bel- 
ligerent to  those  of  another ;  it  merely  suspends  the  remedy  for  their 
recovery. 

Moore's  Digest,  vol.  7,  p.  309,  citing  The  State  of  Georgia  v.  Brailsford,  3  Dall.  1. 

Jonira.     Hamilton  v.  Eaton,  2  Martin's  N.  Carolina  Reports,  83,  Scott's  cases,  p.  483. 

The  Court  said: 

"Debts  contracted  to  an  alien  are  not  extinguished  by  the  inter- 
vention of  war  with  his  nation.  His  remedy  is  suspended  while  the 
war  lasts,  because  it  would  be  dangerous  to  admit  him  into  the  coun- 
try, or  to  correspond  with  agents  in  it;  and  also  because  the  transfer 
of  treasure  from  the  country  to  his  nation,  would  diminish  the  ability 
of  the  former,  and  increase  that  of  the  latter,  to  prosecute  the  war." 

In  the  case  of  Clarke  v.  Morey,  1813,  10  Johnson,  69,  it  was  held, 
by  Kent,  C.  J.,  that  aliens  residing  in  the  United  States  at  the  time  of 
war  breaking  out  between  their  own  country  and  the  United  States 
or  who  come  to  reside  in  the  United  States  after  the  breaking  out 
of  war  under  an  express  or  implied  permission,  may  sue  and  be  sued 
as  in  time  of  peace ;  that  it  is  not  necessary  for  this  purpose  that  such 
aliens  should  have  letters  of  safe  conduct  or  actual  license  to  reside 
in  the  United  States,  but  that  license  and  protection  will  be  implied 
from  their  being  suffered  to  remain  without  being  ordered  out  of  the 
United  States  by  the  executive.  See  Seymour  v.  Bailey,  1872,  66 
ni.  288,  where  authorities  are  collected. 
Scott's  cases,  p.  545,  note. 

Contra,  in  part.     Hoare  v.  Allen,  2  Dallas,  102. 

-This  was  an  action  brought  in  1789,  by  the  mortgagee,  a  British 
subject,  on  the  mortgage  debt,  and  the  question  presented  was, 
whether  interest  should  run  during  the  war  between  Great  Britain 
and  the  United  States.  The  Court  answered  the  question  in  the 
negative,  saying: 

"During  a  war  all  civil  actions  between  enemies  are  suspended; 
debts  are  suspended  also,  but  restored  by  the  peace.  For  the  terms 
of  seven  and  a  half  years,  viz.,  from  the  10th  September,  1775,  to  the 
10th  March,  1783,  the  defendant  could  not  have  paid  this  money  to 
the  plaintiff,  who  was  an  alien  enerhy,  without  a  violation  of  the 
positive  laws'  of  this  country,  and  of  the  laws  of  nations.  They  ought 
not,  therefore,  to  suffer  for  their  moral  conduct,  and  their  submission 
to  the  laws. 
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"  Interest  is  paid  for  the  use  or  forbearance  of  money.  But  in 
the  case  before  us,  there  could  be  no  forbearance  because  the  plaintiif 
could  not  enforce  the  payment  of  the  principal;  nor  could  the  de- 
fendants pay  him,  consistent  with  law;  nor  could  they  pay  it  with- 
out going  into  the  enemy's  country,  where  the  plaintiff  was.  Where 
a  person  is  prevented,  by  law,  from  paying  the  principal,  he  shall  not 
be  compelled  to  pay  interest  during  the  prohibition  as  in  the  case  of 
a  garnishee,  in  a  foreign  attachment." 

See  also  Foxcroft  &  Galloway  v.  Nagle,  2  Dall.  132;  Thomas  r.  Hunter,  29  Md. 

406;  Roberts  v.  Cocke,  28  Gratt.  207;  McVeigh  v.  Bank  of  Old  Dominion,  26 

Gratt.  188. 

Contra  in  part.    Ex  Parte  Boussmaker,  13  Vesey  Jun.  71. 

The  Court  said: 

"But,  if  the  two  nations  were  at  peace  at  the  date  of  the  contract, 
from  the  time  of  war  taking  place  the  creditor  could  not  sue;  but  the 
contract  being  originally  good,  upon  the  return  of  peace  the  right 
would  revive." 

Contra  in  part.     Hanger  v.  Abbott,  6  Wallace,  532. 

The  Court  said : 

"Better  opinion  is  that  executed  contracts  such  as  the  debt  in  this, 
case,  although  existing  prior  to  the  war,  are  not  annulled  or  extin- 
guished but  the  remedy  is  only  suspended,  which  is  a  necessary  con- 
clusion, on  account  of  the  inability  of  an  ahen  enemy  to  sue  or  to  sus- 
tain, in  the  language  of  the  civilians,  a  persona  standi  in  jvdido." 

The  Supreme  Court  of  the  United  States  in  the  case  of  McVeigh  v. 
United  States,  11  Wall.  259,  after  citing  Albrecht  v.  Sussman,  2V.  and 
B.  324,  Bacon's  Abridgment  and  Story's  Equity  PL,  §53,  for  author- 
ity, says:  "Whatever  may  be  the  extent  of  the  disability  of  an  aUen 
enemy  to  sue  in  the  courts  of  the  hostile  country,  it  is  clear  that  he 
is  Uable  to  be  sued. "  It  was  likewise  held  in  McVeigh  v.  United 
States  that  the  right  to  be  sued  involved  the  right  to  appear  in  the 
suit,  and  inasmuch  as  the  court  refused  McVeigh's  appearance  by 
counsel  the  judgment  of  the  lower  court  was  reversed. 
Scott's  cases,  p.  545,  and  note. 

Contra — executory  contracts.    New  York  Life  Ins.  Co.  v.  Stathen,  93  U.  S.  24. 

In  this  case  it  was  held  that  executory  contracts  between  persons 
who  have  become  enemies,  where  time  is  material  and  of  the  es- 
sence of  the  contract,  are  annulled  by  the  war;  that  life  insurance 
policies  are  of  this  character,  but  that  the  assured  is  entitled  to  re- 
cover the  equitable  value  of  the  pohcy  at  the  time  of  the  outbreak  of 
the  war. 


COMPTJLSIOir    ON    ENEMY    NATIONALS    TO    FIGHT    AGAINST 

THEIR    COUNTRY. 

A  belligerent  is  likewise  forbidden  to  compel  the  nationals 
of  the  hostile  party  to  take  part  in  the  operations  of  war 
directed  against  their  own  country,  even  if  they  were  in  the 
belligerent's  service  before  the  commencement  of  the  war.— 

Article  23,  Regulations,  Hague  Convention  IV,  1907. 

Articles  22  and  44.    The  German  proposition.    The  Austro-Hungarian,  Netherland, 
and  Belgian  amendments. 

The  amendment  offered  by  the  German  delegation,  especially  on 
account  of  the  Austro-Hungarian  amendment  attached  to  it,  gave 
rise  to  lengthy  discussions. 

The  German  delegation  proposed  to  insert  in  chapter  I  of  Section 

II  of  the  Regulations,  between  the  22nd  and  23rd  articles,  a  new- 
article  worded  thus : 

New  Article  22a.  It  is  forbidden  to  compel  ressortissants  of  the 
hostile  party  to  take  part  in  the  operations  of  war  directed  against 
their  own  country,  even  if  they  were  enrolled  in  its  service  before  the 
commencement  of  the  war. 

The  amendment  asked  by  the  delegation  of  Austria-Hungary  con- 
sists in  inserting  after  'to  take  part'  the  words  'as  combatants.' 

The  new  German  proposal  was  a  development  of  the  principle 
accepted  in  1899,  as  regards  the  forced  participation  of  the  popula- 
tion of  occupied  territory  in  military  operations  against  their  coun- 
try, by  extending  to  all  ressortissants  the  prohibition  of  which  the 
Regulations  did  not  expressly  give  them  the  benefit.  It  extended 
it  even  to  foreign  subjects  who  might  have  been  in  the  service  of  the 
hostile  party  before  the  commencement  of  the  war. 

It  is  on  account  of  the  general  application  of  this  article  that  the 
German  delegation  believed  it  incumbent  upon  it  to  propose  its  inser- 
tion in  Section  II  of  the  Regulations,  relating  to  the  means  of  injur- 
ing the  enemy,  and  the  omission  of  the  present  Article  44  in  Section 

III  under  the  heading  of  'Military  authority  over  the  territory  of 
the  hostile  state. ' 

The  committee  of  examination,  to  which  the  amendment  was  sent 
after  a  debate  in  the  subcommission,  accepted  the  German  text  with- 
out objection,  saving  a  slight  correction  of  form  at  the  end  of  the 
article,  replacing  'if  they  were  enrolled  in  its  service'  by  the  wording 
'  if  they  were  in  its  service    *     *     *     . ' 

The  question  of  the  place  to  be  given  to  this  new  article  was  re- 
served for  the  drafting  coimnittee  as  being  more  especially  within 
its  competence. 

The  German  proposition  had  an  extensive  character;  the  Austro- 
Hungarian  amendment  had  quite  a  different  meaning,  as  it  permitted 
the  compulsion  of  the  population  to  render  assistance  of  every  kind 
short  of  fighting,  and  especially  the  employment  of  forced  guides 
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and  the  furnishing  of  tnihtary  information.  The  delegation  of 
Austria-Hungary  desired  to  draw  a  clear  distinction  between  '  opera- 
tions of  war,'  properly  so  called,  in  which  the  population  of  the  hos- 
tile State  can  not  be  compelled  to  take  part,  and  certain  'military 
services'  which,  according  to  it,  in  certain  cases,  a  belligerent  should 
be  free  to  impose  on  the  inhabitants. 

It  is  on  this  subject  that  differences  arose  and  led  to  lengthy  debates 
both  in  the  subcommission  and  in  the  committee. 

The  Austro-Hungarian  point  of  view  was  not  shared  by  the  raa- 
jority.  The  committee  reported,  on  the  contrary,  a  vote  favoring 
in  principle  a  Netherland  amendment  of  an  opposite  tendency  on 
the  same  subject.     This  amendment  was  worded  thus: 

Akticle  44a. 

It  is  forbidden  to  force  the  population  of  occupied  territory  to  give 
information  concerning  their  own  army  or  the  means  of  defence  of 
their  country. 

These  two  amendments  came  again  before  the  subcommission  and 
general  discussion  was  renewed. 

It  entered  a  new  phase  following  a  proposal  of  the  delegation  of 
Russia  suggesting  acceptance  of  flie  German  text  of  Article  22a, 
without  the  Austro-Hungarian  addition,  and  placing  it  in  a  new 
chapter  under  Section  II.  This  proposal  was  made  on  condition 
that  the  old  text  of  Article  44  be  preserved,  instead  of  being  suppressed 
as  the  German  delegation  had  proposed,  or  replaced  by  the  new 
Article  44a,  as  proposed  by  the  Netherland  delegation  and  consented 
to  by  the  German  and  Austro-Hungarian  delegations. 

Another  attempt  at  agreement  combined  the  German  proposal 
22a  and  the  Netherlanfl  proposal  44a  in  a  single  text  as  follows: 

To  replace  Article  44  (whatever  the  place  to  which  it  naay  be  as- 
signed) and  Article  44a  proposed  by  the  Netherland  delegation  by 
the  following  text: 

It  is  forbidden  to  force  the  inhabitants  of  occupied  territory  to 
take  part  personally  either  directly  6v  indirectly,  collectively  or  in- 
dividually, in  military  operations  against  their  country  and  to  de- 
mand of  them  information  in  view  of  such  operations. 

After  a  long  discussion,  this  rendition,  which  was  proposed  by  the 
Belgian  delegation,  was  adopted  by  the  subcommission  by  a  ma- 
jority of  3  votes  (18  against  15).  This  small  majority  and  a  desire 
to  reach  a  more  complete  agreement  led  the  bureau  to  refer  the  ques- 
tion to  the  committee  a  second  time.  After  a  new  examination,  the 
question  was  raised  whether  it  would  not  be  best,  in  view  of  the 
almost  unanimous  agreement  that  had  been  reached  on  the  German 
proposal,  to  withdraw  the  Belgian  amendment  that  combined  it  with 
the  Netherland  amendment.  As  the  delegation  of  Belgium  did  not 
object  to  this,  the  committee  found  two  alternatives  before  it:  on  the 
one  hand,  the  adoption  pure  and  simple  of  Article  22a,  with  or  with- 
out addition  and  suppression  of  the  Article  44  now  in  force;  on  the 
other,  the  adoption  of  the  German  and  Netherland  amendments  as 
two  distinct  Articles — 22a  and  44a. 

The  latter  solution  has  appeared  the  better,  with  two  changes  in 
wording,  to  wit:  'against  their  country'  in  place  of  'against  their 
own  country,'  in  Article  22a,  and  'the  inhabitants'  in  place  of  'the 
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population'  in  Article  44a,  which  would  then  read:  'It  is  forbidden 
to  force  the  inhabitants  of  an  occupied  territory  to  furnish  informa- 
tion about  the  hostile  army  or  its  m.eans  of  defense.' 

As. to  the  place  for  these  two  articles  in  the  Kegulations,  the  com- 
mittee thought  that  Article  22a  might  be  placed  in  Article  23  as  a  last 
paragraph;  but  it  was  aware  that  it  was  for  the  drafting  committee 
to  decide  that  point. 

When  the  Commission  on,  the  third  reading  came  to  give  its  de- 
cision on  this  second  solution  as  just  outlined,  the  German  text 
(Article  22a)  was  carried  without  objection  and  the  Nctherland  text 
(Article  44a)  by  a  vote  of  23  against  9,  with  1  not  voting. 

These  two  new  texts,  therefore,  are  now  submitted  to  the  Con- 
ference for  its  approval. 

Report  to  Hague  Conference,  1907,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  pp.  524,  525. 

The  inhabitants  of  an  occupied  territory  who  do  not  submit  to  the 
orders  of  the  occupant  may  be  compelled  to  do  so. 

The  occupant,  however,  cannot  compel  the  inhabitants  to  assist 
him  in  his  works  of  attack  or  defence,  or  to  take  part  in  military 
operations  against  their  own  country  (Art.  4.) 
Institute,  1880,  pp.  35,  36. 

This  provision  [Hagtie  Regulations  44, 1899]  is  made  more  general  in 
the  new  regulation,  which  adds  the  important  clause  relating  to  enemy 
nationals  serving  as  soldiers.  Bluntschli  long  ago  laid  down  the  rule, 
by  no  means  invariably  adhered  to,  that,  "Aliens  cannot  be  com- 
pelled to  perform  military  service,"  except  when  it  is  "necessary  to 
defend  a  locality  against  brigands  or  savages."  "If,"  he  says,  "thoy 
were  forced  to  serve  under  the  flag  of  another  state,  they  might  have 
to  shed  their  blood  for  a  cause  which  is  indifferent  to  them,  or  for  in- 
terests opposed  to  those  of  their  fatherland."  In  any  political  war — 
i.  e.  in  effect  any  civilised  war — he  held  that  they  could  not  legiti- 
niately  be  called  to  arms.  Another,  perhaps  more  practical,  reason 
for  exempting  them  from  serving  against  their  country  of  origin  is 
to  be  found  in  the  consideration  that  the  state  which  employs  them 
as  soldiers  is  forcing  them  to  commjt  treason.  If  the  provision  of 
1907  is  complied  with,  as  no  doubt  it  will  be,  there  will  no  longer  be 
any  uncertainty  as  to  whether  men  who  bear  arms  against  their 
fatherland  have  acted  of  their  free  will  and  with  their  eyes  open,  or 
under  compulsion.  Their  culpability  will  be  established.  The  rule 
is  s^ne  and  benignant,  and  makes  for  freedom.  The  growth  of  the 
modern  spirit  of  nationalism  has  made  impossible  a  revival  of  the  old 
practice  of  incorporating  in  a  victorious  army  the  army  of  the  de- 
feated belligerent.  When  Frederick  the  Great  overwhelmed  Saxony 
in  the  Seven  Years'  War,  "seventeen  thousand  men  who  had  been 
in  the  camp  of  Pirna  were  half  compelled,  half  persuaded,  to  enlist 
under  the  conqueror." 

Spaighlt,  p.  142;  Bluntschli,  sec.  391;  Macaulay,  Essay  on  Frederick  the  Great. 

Voluntary  service'. 

It  is  to  be  noted  that  the  final  paragraph  of  Article  XXIII  only 
forbids  compulsion  to  serve  in  the  enemy's  army.  The  acceptance 
of  voluntary  service  is  in  no  wise  prohibited.     The  man  who  volun- 
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teers  to  fight  against  his  native  land  commits  the  penal  offence  of 
treason  against  the  latter,  but  the  belligerent  who  accepts  his  serv- 
ices breaks  no  war  law.     It  may  indeed  be  a  nice  question  whep 
compulsion  begins  and  free-will  ends. 
Spaight,  144. 

A  belligerent  is  forbidden  to  force  the  enemy's  nationals  ' '  a  prendre 
part  aux  operations  de  guerre  dirig^es  contre  leur  pays."  To  this 
provision,  the  Austrian  delegate  at  the  Hague  Conference  of  1907 
wished  to  add  the  words  "as  combatants,"  but  the  proposal  was  re- 
jected. How  far  then  does  the  prohibition  go  ?  It  evidently  means 
more  than  that  a  citizen  of  an  invaded  country  is  no<t  to  be  forced  to 
fight  against  his  countrymen  in  the  national  armies. 
Spaight,  p.  150;  Hague  II  B.  B.  (A),  p.  102. 

This  article,  drafted  by  Germany,  was  in  1907  rather  awkwardly 
annexed  to  H.  R.  23  (Art.  76,  supra),  in  substitution  for  Art.  44  of 
H.  E.  of  1899,  which  ran  as  follows:  "any  compulsion  on  the  popu- 
lation of  occupied  territory  to  take  part  in  military  operations  against 
its  own  country  is  prohibited."  The'immrmity  now  accorded  to  sub- 
jects of  the  invaded  State  is  considerably  greater  than  that  guaran- 
teed to  them  by  the  old  articles.  In  the  first  place,  it  relates  to 
taking  part  in  any  cperaiions  of  war,  a  term  supposed  to  cover  many 
acts  not  amounting  to  what  would  be  described  as  military  opera- 
tions. An  Austrian  amendment,  which  would  have  limited  the  ex- 
emption to  taking  part  "as  combatants,"  was  accordingly  rejected. 
In  the  second  place,  the  subjects  of  that  State  are  protected  against 
compulsion  to  take  part  against  their  own  country,  even  if  they  have  . 
previously  been  enrolled  in  the  service  of  the  invader. 

The  terminology  employed  is,  however,  still  ambiguous.  Would 
this  article  render  unlawful  any  compulsion  on  inhabitants  of  occu- 
pied territory  to  execute  urgently  required  works,  such  as,  e.  g., 
repairs  to  roads  or  bridges,  although  of  idtitaate  military  utilitv? 
A  still  more  delicate  question  is  whether  it  would  protect  the  inhab- 
itants from  being  compelled  to  act  as  guides  to  the  enemy.  The 
practice  of  exactmg  services  of  this  kind  was  reprobated  by  many 
Powers  at  the  Conference,  but  'is  still  treated  as  admissible  in  1902, 
by  the  Kriegshrauch  of  the  Prussian  General  Staff,  p.  48.  Cf.  Weiss- 
mick,  p.  7.  It  must  be  noted  that  Germany,  with  several  other  first- 
class  Powers,  declines  to  accept  Art.  104  (H.  R.  44)  infra. 
Holland,  p.  144. 

Article  33  (last  paiagiaph)  and  Article  44. 

The  alterations  in  these  two  Articles  both  have  relation  to  the 
limits  of  compulsion  which  an  invader  may  apply  to  the  inhabitants 
of  the  invaded  territory.  They  are  dealt  with  "together  in  the  Re- 
port of  Baron  von  Gieslingen. 

The  second  paragraph  of  Article  23  is  based  on  a  proposal  intro- 
duced by  the  German  delegate.  Originally  it  was  intended  to  form 
a  new  Article  between  22  and  23,  and  to  take  the  place  of  Article  44; 
it  is  throughout  the  discussion  referred  to  as  22a.  As  introduced  by 
Germany  the  proposal  was  as  follows:  "A  belligerent  is  also  forbid- 
den to  compel  the  subjects  iressortissants)  of  the  enemy  to  take  part 
in  the  operations  of  war  directed  against  their  own  country  {contre 
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Ueur  propre  pays)  even  in  cases  where  they  are  in  the  service  of  the 
'Other  belligerent  before  the  commencement  of  the  war."  The 
Austro-Hungarian  delegate  moved  to  insert  the  words  "as  combat- 
ants" after  the  words  "take  part."  The  Austrian  amendment  was 
■opposed  by  the  French.,  Belgian  and  Swiss  delegates  as  legalising  the 
employment  of  guides  taken  from  the  population  of  the  invaded 
country.  The  Austro-Hungarian  and  Eussian  delegates  supported 
this  amendment  on  the  ground  that  frequently  in  mountainous  coun- 
tries, maps  were  praticaily  valueless,  and  local  guides  were  essential 
to  an  invading  army.  The  Austrian  amendment  was  rejected  by 
11  to  2,  and  the  German  proposal  accepted  with  a  slight  verbal  alter- 
ation. The  Committee  decided  to  suppress  Article  44  (99)  and  in 
its  place  to  insert  a  Dutch  proposal  moved  by  General  den  Beer 
Poortugael  as  44  a.  This  proposal  was  as  follows :  "  It  is  forbidden 
to  compel  the  inhabitants  (population)  of  an  occupied  territory  to 
^ve  information  (eclaircissements)  about  their  own  army  or  the  means 
of  defence  of  their  country." 

The  German  proposal  for  Article  22a  was  a  development  of  the 
principle  accepted  in  1899,  as  regards  the  forced  participation  of  the 
inhabitants  of  an  occupied  territory  in  military  operations  against 
their  own  country,  by  extending  to  aU  persons  therein  (ressortissants) 
the  prohibition  in  which  the  Regulation  did  not  expressly  give  them 
the  benefit.  It  even  extended  it  to  foreign  subjects  who  might  have 
been  in  the  service  of  the  other  belhgerent  before  the  commencement 
of  the  war.  It  was  on  account  of  the  general  application  of  the 
-Article  that  the  German  delegate  proposed  its  insertion  in  the  2nd 
section  of  the  Regulations,  relating  to  the  means  of  injiu'ing  the 
enemy.  The  German  proposal  had  an  extensive  character;  the 
Austrian  had  a  quite  different  meaning,  as  it  permitted  the  compul- 
sion of  the  inhabitants  to  render  assistance  of  every  kind  short  of 
fighting,  and  especially  the  employment  of  forced  guides,  and  the 
giving  of  military  information.  The  Austro-Hungarian  delegate 
desired  to  draw  a  clear  distinction  between  "operations  of  war"  in 
Avhich  the  inhabitants  of  the  enemy  state  could  not  be  compelled  to 
take  part,  and  "mihtary  services"  which  it  was  sought  in  excep- 
tional cases  to  be  able  to  impose  on  them. 

At  the  meeting  of  the  Sub-Committee  on  the  24th  July  Baron  von 
Gieslingen  presented  his  report  on  the  foregoing,  and  the  President  ■ 
(M.  Beernaert)  summarised  the  position  which  had  been  reached. 
Baron  von  Gieslingen  defended  with  considerable  vehemence  the 
Austrian  amendment  before  mentioned.  General  Yermolow  (Rus- 
sia) again  supported  the  Austrian  view.  "The  services  of  the  inhabi- 
tants," he  said,  "are  often  indispensable  to  the  army  in  the  form  of 
road  mending,  for  camps,  hospital  trains,  etc.  Such  services  are 
■already  authorized  by  Article  52  which  provides  that  they  may  be 
required  from  the  inhabitants  for  the  needs  of  the  army.  Conse- 
•quently  if  the  German  proposal  is  accepted  without  the  addition  of 
the  Austro-Hungarian  amendment,  there  will  be  a  contradiction  to 
Article  52  and  the  whole  question  will  be  brought  into  ambiguity, 
obscurity  and  confusion.  Either  maintain  the  existing  rules  or 
accept  Article  22a  with  the  Austro-Hungarian  amendment." 

General  den  Beer  Poortugael  (Holland)  supported  the  recommen- 
dation of  the  Committee,  and  urged  that  it  was  immoral  to  authorise 
the  practice  of  exacting  the  service  of  guides.     General  Amourel 
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(France)  spoke  in  the  same  sense,  supporting  the  German  and  Dutch 
proposals,  because  their  objects  were  to  definitely  forbid  (deconsacrer 
Vinterdiciion)  the  use  of  forced  guides.  Colonel  Borel  (Switzerland) 
also  supported  the  German-Dutch  proposal. 

M.  Beernaert  (Belgium)  with  a  view  to  combine  the  two  proposals 
moved  the  following:  "To  replace  Article  44  (or  whatever  be  the 
number  assigned  to  it)  and  Article  44a  proposed  by  the  Dutch  dele- 
gate by  the  following:  '  It  is  forbidden  to  force  the  inhabitants  QiaK- 
tants)  of  an  occupied  territory  to  take  part  personally  either  directly 
or  indirectly,  collectively  or  individually  in  military  operations 
against  their  country  andto  demand  from  them  information  in  view 
of  such  operations.'  "'  The  advantages  claimed  for  this  were  that  the 
word  habitants  was  less  equivocal  than  popiilatiovs,  and  that  the 
words  "directly  or  indirectly,  collectively  or  individually"  left  no 
doubt  as  to  the  meaning  of  "military  operations."  The  Russian 
delegate  proposed  to  leave  Article  44  (99)  intact,  and  to  place  the 
German  proposition  22  a  without  the  Austrian  amendment  in  a 
chapter  by  itself  headed  "  Des  ressortusants  d'un  belligerant  dans  le 
terntoire  deAa  Pariie  adverse."  Baron  von' Gieslingen  still  main- 
tained his  point,  but  professed  his  willingness  to  accept  the  Russian 
amendment  if  his  own  failed  to  be  carried.  The  Belgian  compro- 
mise was  finally  caj-ried  by  the  small  majority  of  3  (18  for,  15  against), 
but  this  was  not  sufficient  and  once  more  the  subject  was  sent  to  the 
Comite  de  redaction  which  finally  decided  to  retain  the  separate 
propositions  22a  and  44a  with  the  two  following  changes  of  "centre 
leur  pays"  instead  of  "centre  leur  propre  pays"  in  Article  22a,  and 
the  substitution  of  the  words  les  habitants  for  la  population  in  Article 
44a.  M.  Beernaert  pointed  out  that  the  Russian  amendment  avoided 
the  question  of  the  employment  of  guides  and  forced  information 
without  providing  a  solution  either  way.  General  den  Beer  Poor- 
tugael  then  made  an  eloquent  appeal  in  support  of  the  proposed 
alteration.  He  pleaded  that  the  greatest  respect  should  be  shown 
to  the  inhabitants  of  occupied  districts,  a  principle  on  which  Wel- 
lington had  acted,  and  which  inspired  the  proclamation  of  the  King 
of  Prussia  issued  at  Saarbriicken  in  1870.  War  was  between  states 
and  not  between  individuals,  the  peaceful  inhabitants  must  not  be 
compelled  to  take  part  in  it.  The  German  proposition  22a  was  car- 
ried as  was  also  the  Dutch  44a,  the  latter  by  23  to  9  with  1  abstention. 

The  report  came  before  the  Conference  at  its  Fourth  Plenary 
Meeting  on  the  17th  August,  1908,  when  Article  22a  was  accepted 
unanimously,  but  when  Article  44a  was  reached  Baron  MarschalJ 
(Germany)  explained  that  he  was  unable  to  accept  it  on  the  ground 
that  it  was  impossible  to  specify  particular  instances  of  acts  already 
prohibited  by  Ai-ticle  22a  [i.  e.,  Article ,23,  par.  2  of  the  present  Regu- 
lations]. In  endeavoring  to  do  this  there  was  a  risk  eitberof  unduly 
limiting  the  freedom  of  military  action,  or  of  producing  an  interpre- 
tation which  according  to  the  maxim  "qui  dicit  de  uno,  negat  de 
altro"  would  allow  all  acts  being  considisred  lawful  which  were  not 
expressly  forbidden. 

m  signing  the  Convention,  Germany,  Austria-Hungary,  Japan^ 
Montenegro  and  Russia  made  reservations  on  the  subject  of  this 
Article,  in  the  introduction  to  the  German  Weissbuch  the  non- 
acceptance  of  Article  44  by  Germany  is  explained  as  being  due  to  the 
fact  that  it  selects  in  an  undesirable  manner  single  instances  from 
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the  cases  to  which  the  principles  contained  in  Article  23,  par.  2,  are 
applicable. 

All  the  Powers,  except  China,  Spain  and  Nicaragua,  have  signed 
this  Convention  and  the  signatory  Powers  in  accepting  these  two 
amendments  have  registered  a  distinct  advance  in  ameliorating  the 
conditions  of  the  inhabitants  of  invaded  districts.  As  a  result  of 
these  two  Articles  such  persons  can  not  be  compelled  to  take  part 
in  "operations  of  war."  This  expression  is  unsatisfactorily  vague, 
but  from  the  discussions  there  can  be  no  doubt  that  it  was  under- 
stood to  include  the  employment  of  the  enemy's  subjects  as  guides; 
and  Article  44  forbids  a  belligerent  to  force  the  inhabitants  of  "oc- 
cupied" territory  to  furnish  information  about  the  army  of  the  other 
beUigerent,  or  about  its  means  of  defence,  thus  specifying  in  detail  cer- 
tain of  the  prohibitions  expressed  in  more  general  terms  in  Article  23. 

Article  44  (99)  was  ambiguous,  and  the  employment  of  guides  was 
by  many  authorities  deemed  not  to  be  prohibited.  The  German 
General  Staff  treated  their  employment  as  permissible;  Professor 
Holland  also  considered  that  their  employment  was  not  rendered 
unlawful  by  it;  the  Japanese  resorted  to  this  practice  in  their  war 
against  China.  Professor  HoUand  considers  that  the  question  is 
still  doubtful,  but  Article  44  of  the  new  Convention  is  much  more 
definite  than  the  old  Article,  and  the  amendment  moved  by  the 
Austrian  delegate,  and  supported  by  the  Russian,  was  with  the  ex- 
press object  of  legalising  the  employment  of  forced  guides  which 
these  delegates  clearly  thought  was  forbidden.  The  new  paragraph 
to  Article  23  makes  use  of  the  phrase  "operations  of  war"  which  may 
be  taken  to  cover  a  wider  range  than  military  operations."  The 
same  expression  is  used  in  Article  52,  to  which  reference  was  made  by 
the  R\issian  delegate,  and  it  is  therein  provided  that  the  services 

Eermitted  to  be  demanded  from  localities  or  inhabitants  can  only 
e  required  for  the  needs  of  the  army  of  occupation,  and  must  be 
of  such  a  natm-e  as  not  to  imply  any  obMgation  on  the  population  to 
take  part  in  "operations  of  war"  against  their  country. 

Under  Article  2  of  the  Convention,  the  Regulations  only  apply  as 
between  the  Contracting  Powers,  and  then  only  if  all  the  belligerents 
are  parties  to  the  Convention.  Germany,  Austria,  Japan,  Monte- 
negro and  Russia  have  expressly  refused  to  accept  Article  44,  but  if 
the  view  above  expressed  is  correct  they  are  all  now  by  virtue  of 
their  acceptance  of  the  other  Articles  bound  for  the  future  to  refrain 
from  forcing  inhabitants  of  an  invaded  enemy  territory  to  act  as 
guides  to  their  armies. 

In  another  direction,  Article  23,  par.  2,  also  makes  an  important 
alteration  by  providing  that  the  subjects  of  a  state  in  the  service 
of  the  other  beUigerent  before  the  outbreak  of  war  can  not  be  com- 
pelled to  take  part  in  operations  of  war  directed  against  their  own 
covmtry. 

Higgina,  pp.  265-269. 

An  occupant  having  authority  over  the  territory,  the  inhabitants 
are  under  his  sway  and  have  to  render  obedience  to  his  conunands. 
However,  the  power  of  the  occupant  over  the  inhabitants  is  not  im- 
restricted,  for  articles  23,  44,  and  45  of  the  Hague  Regulations  ex- 
pressly enact,  that  he  is  prohibited  from  compelling  the  inhabitants 
to  take  part  in  military  operations  against  the  legitimate  Govern- 
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ment,  to  give  information  concerning  the  army  of  the  other  bellig- 
erent or  concerning  the  latter's  means  of  defence,  or  to  take  an  oath 
of  allegiance.  On  the  other  hand,  he  may  compel  them  to  take  an 
oath — sometimes  called  an  "oath  of  neutrality" — to  abstain  from 
taking  up  a  hostile  attitude  against  the  occupant  and  willingly  to 
submit  to  his  legitimate  commands;  and  he  may  punish  them  se- 
verely for  breaking  this  oath. 
Oppenheim,  vol.  2,  pp.  211,  212. 

By  Article  23  of  the  Hague  code  for  land  warfare  a  belligerent  is 
forbidden  to  compel  subjects  of  the  other  side  to  take  part  in  "the 
operations  of  war  directed  against  their  own  country,"  even  if  they 
were  in  his  service  before  the  outbreak  of  hostilities.  The  full  mean- 
ing of  the  phrase  "operations  of  war"  is  by  no  means  clear;  and 
there  has  been  a  good  deal  of  controversy  as  to  whether  the  practice 
of  impressing  inhabitants  of  an  invaded  district  to  act  as  guides,  to 
the  advancing  columns  is  really  prohibited.  The  words  just  quoted 
seem  wide  enough  to  cover  such  an  act  of  compulsion.  But  the 
main  argument  of  those  who  desire  the  cessation  of  a  severity  com- 
mon enough  hitherto  is  that  Article  44  condemns  it.  The  words 
are,  "Any  compulsion  on  the  population  of  occupied  territory  to 
furnish  information  about  the  army  of  the  other  belligerent,  or 
about  his  means  of  defence,  is  forbidden,"  and  the  most  natural 
meaning  to  put  on  them  is  that  they  specify  a  particular  instance 
of  what  is  already  prohibited  in  general  terms  by  Article  23.  Be- 
cause of  the  dangers  deemed  to  lurk  in  this  particularity  Germany 
entered  a  reservation  against  the  article,  and  not  because  she  shared 
the  desire  of  Austria-Hungary  and  Russia  to  be  free  to  employ  im- 
pressed guides.  Yet  in  the  admirable  report  of  the  French  delegation 
this  article  is  praised  on  the  ground  that  it  solemnly  prohibits  so 
odious  a  practice.  The  emphatic  rejection  of  an  Austro-Himgarian 
amendment  which  would  have  allowed  it,  and  indeed  the  whole 
course  of  the  discussion,  show  that  the  practice  was  prohibited; 
but  we  shall  find  the  prohibition  in  the  general  statements  of  Article 
23  and  Article  52  rather  than  in  the  particular  assertions  of  Article  44. 
Lawrence,  pp.  417,  418. 

This  [H  XXIII  (h),  second  paragraph],  is  the  H  XLIV  of  1899, 
transferred  here  in  1907  with  the  excision  of  a  limitation  of  its  benefit 
to  "the  population  of  occupied  territory,"  and  with  the  mention  of 
"the  operations  of  war"  substituted  for  that  of  "military  opera- 
tions." These  changes  will  be  further  noticed  in  commenting  on 
the  new  H  XLIV,  p.  101,  below. 
Westlake,  vol.  2,  p.  86. 

We  have  seen,  p.  86  above,  that  what  is  now  the  second  paragraph 
of  H  XXIII  (A)  stood  here,  with  a  limitation  of  its  benefit  to  the 
population  of  occupied  territory.  The  object  of  the  article  so  framed 
was  to  condemn  the  forced  enrolments  which,  as  has  been  mentioned, 
used  to  be  made  in  occupied  territory  as  a  consequence  of  the  transfer 
of  sovereignty  formerly  considered  to  have  taken  place.  The  change 
was  made  because  the  condenmatipn  was  felt  to  be  based  on  a  prin- 
ciple of  humanity  applying  to  all  services  which  it  might  be  desired 
to  exact  from  enemy  subjects,  and  this  as  well  before  as  after  occu- 
pation has  been  established. 
Westlake,  vol.  2,  p.  101. 
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■    It  is  forbidden  to  force  the  population  of  occupied   territory  to 
take  part  in  military  operations  against. their  own  country. 
Art.  16,  Russian  Instructions,  3904. 

Interpretation  of  this  article.— Ihxs  article  was  introduced  by  Ger- 
many for  the  purpose  of  extending  the  principles  of  article  44  of  the 
Hague  Conference  of  1899,  which  it  was  intended  to  replace,  to  all 
persons  over  whom  a  State  exercised  jurisdiction.  The  Austro- 
Hungarian  amendment  to  insert  the  words  "as  combatants"  after 
the  words  "take  part"  was  rejected  and  the  article  passed  sub- 
stantially as  proposed.  The  language  used  is  still  ambiguous,  since 
it  is  uncertain  whether  it  is  unlawful  to  compel  inhabitants  of  occu- 
pied territory  to  work  on  certain  works  that  may  be  urgently 
required,  such  as  roads  and  bridges  which  may  be  of  ultimate  mili- 
tary service,  or  whether  these  inhabitants  can  be  compelled  to  act 
as  guides  by  the  enemy.  This  practice  is  still  considered  as  admis- 
sible by  Germany. 
U.  S.  Manual,  p.  59. 

Consequently  a  belligerent  has  no  right  to  compel,  against  their 
will,  foreigners  incorporated  in  his  formations  and  who  have  not 
thereby  acquired  his  nationality,  to  take  part  in  operations  directed 
against  their  own  country. 
Jacomet,  p.  60. 

The  employment  of  the  inhabitants  on  work  serving  the  purposes 
of  the  war,  for  instance,  works  of  fortification,  is  therefore  positivelv 
forbidden. 

On  the  contrary,  they  may  be  employed  in  work  on  the  streets, 
on  public  buildings,  strictly  speaking,  in  the  restoration  of  works  of 
art,  etc. 

Jacomet,  p.  76. 

Obligations  which  are  contrary  to  the  laws  of  nations,  such  as,  for 
example,  to  fight  against  one's  own  Fatherland,  during  the  continua^ 
tion  of  the  war,  cannot  be  imposed  upon  the  troops  capitulating. 
German  War  Book,  p.  138. 
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TION. 

Euses  of  war  and  the  employment  of  measures  necessary 
for  obtaining  information  about  the  enemy  and  the  country 
are  considered  permissible.' — Article  24,  Regulations,  Hague  Con- 
vention IV,  1907. 

The  wording  of  Article  24  (old  14)  has  been  criticised.  Taken 
literally  this  article  might  indeed  be  taken  to  mean  that  every 
ruse  of  war  and  every  method  necessary  to  obtain  information  about  the 
enemy  and  the  country  should  ipso  facto  be  considered  'permissible.' 
It  is  understood  that  such  is  by  no  means  the  import  of  this  provision, 
which  aims  only  to  say  that  ruses  of  war  and  methods  of  obtaining 
information  are  not  prohibited  as  such.  They  would  cease  to  be 
'permissible'  in  case  of  infraction  of  a  recognized  imperative  rule  to 
the  contrary. 

The  Brussels  Article  14  particularly  cited  one  of  these  imperative 
rules — that  which  forbids  compelling  the  population  of  an  occupied 
territory  to  take  part  in  military  operation  against  their  own  country 
(Article  36  of  Brussels).  But  there  are  many  others,  such,  for  ex- 
ample, as  the  prohibition  against  the  improper  use  of  a  flag  of  truce 
(Article  23  f).  There  are  even  some  that  are  not  expressly  sanctioned 
in  any  article  of  the  Declaration.  And,  under  these  conditions,  and 
not  being  able  to  recall  all  these  rules  with  regard  to  Article  24,  the 
subcommission  thought  it  was  better  to  mention  none  of  them,  be- 
lieving that  the  explanation  now  made  would  be  sufficient  to  indicate 
the  true  meaning  of  this  article. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  146. 

War  makes  men  public  enemies,  but  it  leaves  in  force  all  duties 
which  are  not  necessarily  suspended  by  the  new  position  in  which  men 
are  placed  toward  each  other.  Good  faith  is,  therefore,  as  essential 
in  war  as  in  peace,  for  without  it  hostilities  could  not  be  terminated 
with  any  degree  of  safety,  short  of  the  total  destruction  of  one  of  the 
contending  parties.  This  being  admitted  as  a  general  principle,  the 
question  arises,  how  far  we  may  deceive  an  enemy,  and  what  strata- 
gems are  allowable  in  war  ?  Whenever  we  have  expressly  or  tacitly 
engaged  to  speak  truth  to  an  enemy,  it  would  be  perfidy  in  us  to  deceive 
his  confidence  in  our  sincerity.  But  if  the  occasion  imposes  upon  us 
no  moral  obligation  to  disclose  to  him  the  truth,  we  are  perfectly 
justifiable  in  leading  him  into  error,  either  by  words  or  actions. 
Feints,  and  deceptions  of  this  kind  are  always  allowable  in  war.  It  is 
the  breach  of  good  faith,  express  or  implied,  which  constitutes  the 
perfidy,  and  gives  to  such  acts  the  character  of  lies. 
Halleck,  p.  401. 


'  This  article  is  substantially  identical  with  Article  24,  Regulations,  Hague  Convention  n,  1899 
190 
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Stratagems,  in  war,  are  snares  laid  for  an  enemy,  or  deceptions 
practiced  on  him,  without  perfidy,  and  consistent  with  good  faith. 
They  are  not  only  allowable,  but  have  often  constituted  a  great  share 
of  the  glory  of  the  most  celebrated  commanders.  "Since  humanity 
obliges  us,"  says  Vattel,  "to  prefer  the  gentlest  methods  in  the  prose- 
cution of  our  rights,  if,  by  a  stratagem,  by  a  feint  devoid  of  perfidy 
we  can  make  ourselves  masters  of  a  strong  place,  surprise  the  enemy 
and  overcome  hiin,  it  is  much  better,  and  is  really  more  commendable 
to  succeed  in  this  way  than  by  a  bloody  siege  or  the  carnage  of  a 
battle.  Thus,  feints  and  pretended  attacks  are  frequently  resorted 
to,  and  men  or  ships  are  sometimes  so  disguised  as  to  deceive  the 
enemy  as  to  their  real  character-,  and,  by  this  means,  enter  a  place  or 
obtain  a  position  advantageous  to  their  plan  of  attack  or  of  battle. 
But  the  use  of  stratagems  is  limited  by  the  rights  of  humanity  and  ' 
the  established  usages  of  war.  Even  if  devoid  of  perfidy,  and  con- 
sistent with  the  faith  due  to  the  enemy-,  they  must  not  violate  com- 
mercial usage,  or  contravene  the  stipulations  of  particular  treaties. 
*     *     *  )) 

Halleck,  p.  402;  A'attel,  Droit  des  Gens,  liv.  3,  ch.  10,  sec.  178. 

Deceitful  intelligence  may  be  divided  into  two  classes;  false  repre- 
sentations made  in  order  that  they  may  fall  into  the  enemy's  hands 
and  deceive  hinfi,  and  the  representations  of  one  who  feigns  to  betray 
his  own  party,  with  a  view  of  drawing  the  enemy  into  a  snare;  both 
are  justifiable  by  the  laws  of  war.  Commanders  sometimes  make 
false  representations  of  the  number  and  position  of  their  troops,  and 
of  their  intended  military  operations,  for  the  purpose  of  having  them 
fall  into  the  enemy's  hands,  and  of  deceiving  him;  this  is  not  only 
allowable,  but  is  regarded  as  a  commendable  ruse  de  la  guerre.  If 
an  officer  deliberately  makes  overtures  to  an  enemy,  offering  to 
betray  his  own  party,  and  then  deceives  that  enemy  with  false  infor- 
mation, his  procedure  is  deemed  infamous;  nevertheless,  the  enemy 
has  no  right  to  complain  of  the  treachery,  for  he  should  not  have 
expected  good  faith  in  a  traitor.  But  if  the  officer  has  been  tampered 
with  by  offers  of  bribery,  he  may  lawfully  feign  acquiescence  to  the 
proposal,  with  the  view  to  deceive  the  seducer;  he  is  insulted  by  the 
attempt  to  purchase  his  fidelity,  and  he  is  justified  in  revenging 
himself  by  drawing  the  tempter  into  a  snare.  "By  this  conduct," 
says  Vattel,  "he  neither  violates  the  faith  of  promises,  nor  impairs 
the  happiness  of  mankind,  for  criminal  engagements  are  absolutely 
void,  and  ought  never  to  be  fulfilled,  and  it  would  be  a  fortunate 
circumstance  if  the  promises  of  traitors  could  never  be  relied  on, 
but  were,  on  all  sides,  surrounded  with  uncertainties  and  danger. 
Therefore,  a  superior,  on  information  that  the  enemy  is  tempting 
the  fidelity  of  an  officer  or  soldier,  makes  no  scruple  of  ordering  that 
subaltern  to  feign  himself  gained  over,  and  to  arrange  his  pretended 
treachery  so  as  to  draw  the  enemy  into  an  ambuscade." 
Halleck,  p.  405;  Vattel,  liv.  3,  ch.  10,  sec.  182. 

Breach  of  faith  between  enemies  has  always  been  strongly  con- 
demned, and  that  vindication  of  it  is  worthless  which  maintams  that, 
without  an  express  or  tacit  promise  to  our  enemy,  we  are  not  bound 
to  keep  faith  with  him.     But  no  rule  of  war  forbids  a  commander  to 
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circulate  false  information,  and  to  use  means  for  deceiving  his  enemy 
with  regard  to  his  movements. 
Woolsey,  pp.  213,  214. 

This,  however,  will  not  entitle  him  [a  commander]  to  use  the  flag^ 
or  uniform  of  his  enemy. 
Woolsey,  p.  214. 

Deceit  against  an  enemy  is  as  a  rule  permitted;  but  it  is  clearly 
understood  that  this  does  not  embrace  the  abuse  of  signs  which  are- 
employed  in  special  cases  to'  prevent  the  exercise  of  force  or  to  secure- 
immunity  from  it. 

Moore's  Digest,  vol.  7,  p.  191. 

Good  faith  must,  however,  always  be  observed  with  the  enemy, 
and  this  article  must  not  be  taken  to  authorize  any  such  acts  of 
treachery  as  are  expressly  forbidden  in  Art.  76  (6),  and  in  Art.  79- 
(H.  R.  23  (b)  and  (/)). 
Holland,  p.  45. 

As  a  general  rule  deceit  is  permitted  against  an  enemy;  and  it  is 
employed  either  to  prepare  the  means  of  doing  violent  acts  imder 
favorable  conditions,  by  misleading  him.  before  an  attack,  or  to  ren- 
der attack  unnecessary,  by  inducing  him  to  surrender,  or  to  come  to. 
terms,  or  to  evacuate  a  place  held  by  him.  But  under  the  customs 
of  war  it  has  been  agreed  that  particular  acts  and  signs  shall  have  a. 
specific  meaning,  in  order  that  belligerents  may  carry  oq  certain  nec- 
essary intercourse;  and  it  has  been  seen  that  persons  and  things  as- 
sociated with  an  army  are  sometimes  exempted  from  liability  to. 
attack  for  special  reasons.  In  these  cases  an  understanding  evi- 
dently exists  that  particular  acts  shall  be  done,  or  signs  used,  or 
characters  assumed,  for  the  appropriate  purposes  only;  and  it  is 
consequently  forbidden  to  employ  them  in  deceiving  an  enemy.. 
Thus  information  must  not  be  surreptitiously  obtained  under  the- 
shelter  of  a  flag  of  truce,  and  the  bearer  of  a  misused  flag  may  be- 
treated  by  the  enemy  as  a  spy ;  buildings  not  used  as  hospitals  must 
not  be  marked  with  a  hospital  flag;  and  persons  not  covered  by  the- 
provisions  of  the  Geneva  Convention  must  not  be  protected  by  its 
cross. 

Hall,  pp.  557,  55S. 

No  treacherous  simulation  of  sickness  or  woimds,  says  Dr.  Oppen- 
heim,  is  permitted  among  the  ruses  of  war. 
Spaight,  p.  434;  Oppenheim,  vol.  2,  p,  118. 

War  cannot  be  waged  without  all  kinds  of  information  about  the 
forces  and  the  intentions  of  the  enemy  and  about  the  character  of  th& 
country  within  the  zone  of  military  operations.  To  obtain  the  nec- 
essary information,  it  has  always  been  considered  lawful,  on  the  one- 
hand,  to  emploj  spies,  and,  on  the  other,  to  make  use  of  the  treason 
of  enemy  soldiers  or  private  enemy  subjects,  whether  they  were 
bribed  or  offered  the  information  voluntarily  and  gratuitously.. 
Article  24  of  the  Hague  Regulations  enacts  the  old  customary  rule 
that  the  employment  of  methods  necessary  to  obtain  informatioa 
about  the  enemy  and  the  country  is  considered  allowable.     The  fact 
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however,  that  these  methods  are  lawful  on  the  part  of  the  belligerent 
who  employs  them  does  not  prevent  the  punishment  of  such  indi- 
viduals as  are  engaged  in  procuring  information.  Although  a  bellig- 
erent acts  lawfully;  in  employing  spies  and  traitors,  the  other  bel- 
ligerent, who  pimishes  spies  and  traitors,  likewise  acts  lawfully. 
Indeed,  espionage  and  treason  bear  a  twofold  character.  For  per- 
sons committing  acts  of  espionage  or  treason  are — as  will  be  shown 
below  in  Sec.  255 — considered  war  criminals  and  may  be  punished, 
but  the  employment  of  spies  and  traitors  is  considered  lawful  on  the 
part  of  the  Delligerents. 
Oppenieim,  vol.  2,  p.  196. 

Ruses  of  war  or  stratagems  are  deceit  employed  during  military 
operations  for  the  purpose  of  misleading  the  enemy.  Such  deceit 
is  of  great  importance  in  war,  and,  just  as  belligerents  are  allowed  to 
employ  all  methods  of  obtaining  information,  so  they  are,  oil  the 
other  hand,  and  article  24  of  the  Hague. Regulations  confirms  this,, 
allowed  to  employ  all  sorts  of  ruses  for  the  purpose  of  deceiving  the? 
enemy.  Very  important  objects  can  be  attained  through  ruses  of 
war,  as,  for  instance,  the  surrender  of  a  force  or  of  a  fortress,  the 
evacuation  of  territory  held  by  the  enemy,  the  withdrawal  from  a 
siege,  the  abandonment  of  an  intended  attack,  and  the  like.  But- 
ruses  of  war  are  also  employed,  and  are  very  often  the  decisive  factor, 
during  battles. 

Of  ruses  there  are  so  many  kinds  that  it  is  impossible  to  enumerate 
and  classify  them.  But  in  order  to  illustrate  acts  carried  out  as- 
ruses  some  instances  may  be  given.  It  is  hardly  necessary  to  men- 
tion the  laying  of  ambushes  and  traps,  the  masking  of  military  oper- 
ations such  as  marches  or  the  erection  of  batteries  and  the  like,  the 
feigning  of  attacks  or  flights  or  withdrawals,  the  carrying  out  of  a 
surprise,  and  other  stratagems  employed  every  day  in,  war.  But  it 
is  important  to  know  that,  when  useful,  feigned  signals  and  bugle- 
calls  may  be  ordered,  the  watchword  of  the  enemy  may  be  used, 
deceitful  intelligence  may  be  disseminated,  the  signals  and  the  bugle- 
calls  of  the  enemy  may  be  mimicked  to  mislead  his  forces.  And  even 
such  detestable  acts  as  bribery  of  enemy  commanders  and  ofBciala 
in  high  position,  and  secret  seduction  of  enemy  soldiers  to  desertion, 
and  of  enemy  subjects  to  insurrection,  are  frequently  committed, 
although  many  writers  protest.  As  regards  the  use  of  the  national 
flag,  the  military  ensigns,  and  the  uniforms  of  the  enemy,  theory  and 
practice  are  imanimous  in  rejecting  it  during  actual  attack  and  de- 
fence, since  the  principle  is  considered  inviolable  that  during  actual 
fighting  belligerent  forces  ought  to  be  certain  who  is  friend  and  who 
is  foe.  But  many  publicists  maintain  that  until  the  e,ctual  fighting 
begins  belligerent  forces  may  by  way  of  stratagem  make  use  of  the 
national  flag,  military  ensigns,  and  uniforms  of  the  enemy. 

Oppenheim,  vol.  2,  p.  200. 

Perfidy. 

Stratagems  must  be  carefully  distinguished  from  perfidy,  since  the 
former  are  allowed,  whereas  the  latter  is  prohibited.  Halleck  (I.  p. 
566)  correctly  formulates  the  distinction  by  laying  down  the  prin- 
ciple that,  whenever  a  belligerent  has  expressly  or  tacitly  engaged 
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and  is  therefore  bound  by  a  moral  obligation  to  speak  the  truth  to 
an  enemy,  it  is  perfidy  to  betray  the  latter' s  confidence,  because  it 
contains  a  breach  of  good  faith.  Thus  a  flag  of  truce  or  the  cross 
of  the  Geneva  Convention  must  never  be  made  use  of  for  a  stratagem, 
capitulations  must  be  carried  out  to  the  letter,  the  feigning  of  sur- 
render for  the  purpose  of  luring  the  enemy  into  a  trap  is  a  treacher- 
ous act,  as  is  the  assassination  of  enemy  commanders  or  soldiers 
or  heads  of  States.  On  the  other  hand,  stratagem  may  be  met  by 
stratagem,  and  a  belligerent  cannot  complain  of  the  enemy  who  so 
deceives  him.  If,  for  instance,  a  spy  of  the  enemy  is  bribed  to  give 
deceitful  intelhgence  to  his  employer,  or  if  an  ofl&cer,  who  is  ap- 

Sroached  by  the  enemy  and  offered  a  bribe,  accepts  it  feigningly  but 
ecaives  the  briber  and  leads  him  to  disaster,  no  perfidy  is  committed. 
Oppenheim,  vol.  2,  p.  202.  ' 

They  [stratagems]  are  ruses  practiced  on  the  enemy  in  order  to 
mislead  him  and  put  him  off  his  guard.  That  they  may  be  used  at 
all  is  due  to  the  fact  that  war  is  a  conflict  of  wits  quite  as  much  as 
a  conflict  of  arms.     In  ordinary  peaceful  intercourse  men  are  ex- 

{)ected  to  avoid  deceits,  though  in  certain  games  feints  of  a  particu- 
ar  kind  are  allowed  by  the  rules;  and  he  who  breaks  the  general 
undertaking  is  a  moral  wrong-doer,  and  often  a  legal  offender  also. 
In  war  things  are  reversed.  The  general  imdertakiag  is  confined  to 
comparatively  few  matters.  It  is  as  immoral  to  violate  these  con- 
ventions as  it  would  be  to  he  and  cheat  in  ordinary  society.  But 
outside  them,  every  kind  of  misleading  device  is  legitimate,  and  the 
most  honorable  of  commanders  constantly  resort  to  them. 
Lawrence,  p.  551. 

Illegal  stratagems. 

Some  branches  of  the  general  undertaking  between  belligerents 
are  now  defined  and  regulated  by  special  agreements,  while  others 
derive  their  force  from  usage  only.  Chapter  III  of  the  Hague  Code 
for  war  on  land  deals  with  flags  of  truce;  the  Geneva  Convention 
prescribes  the  red  crcs3  on  a  white  ground  as  the  badge  that  exempts 
the  personnel  and  material  of  the  hospital  and  ambulance  service 
from  hostile  attacks;  the  ninth  Hague  (Convention  of  1907  introduces 
a  new  sign  to  be  hoisted  over  buildings  entitled  to  be  spared  in  bom- 
bardments by  naval  forces,  and  the  tenth  Hague  Convention  of 
1907  sets  forth  the  marks  whereby  military  hospital  ships  are  to  be 
known,  and  the  presence  of  which  gives  them  protection.  In  all  these 
cases  the  signatory  powers  would  be  dishonoring  their  own  signa- 
tures as  well  as  violating  a  wholesome  and  humane  rule,  if  they  either 
fired  on  the  signs  when  properly  used,  or  used  them  for  other  pur- 
poses than  those  which  they  indicate.  Any  stratagem  that  involved 
such  action  would  be  grossly  illegal,  and  might  subject  its  authors 
to  severe  reprisals  from  the  enemy  and  punishment  from  their 
official  superiors. 

Lawrence,  pp.  551,  552.  / 

Stratagems  that  do  not  violate  any  express  or  tacit  understanding 
between  belhgerents  are  perfectly  lawful.     Every  general  knows  that 
he  must  guard  against  them  by  his  own  vigilance. 
Lawrence,  p.  553. 
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The  duty  of  truth  is  relative,  as  we  may  see  from  the  familiar 
instance  of  a  wayfarer  who  deceives  a  highwayman  into  the  belief 
that  help  is  at  hand,  that  being  conduct  of  which  no  sane  moralist 
disapproves.  When  we  seek  to  generalise  the  conditions  on  which 
the  duty  depends,  it  would  be  going  much  too  far  to  say  that  we  are 
released  from  it,  by  every  failure  in  duty  towards  us.  Thus,  in 
bargaining,  the  certainty  that  the  other  party  is  trying  to  deceive 
us  will  not  justify  us  xr\  deceiving  him.  We  must  be  exposed  to 
the  peril  of  serious  damage,  and  that  from  a  party  whom  or  the 
cause  which  he  maintains  we  regard  as  being  in  the  wrong,  and  who 
has  no  reason  to  think  that  he  is  dealing  with  us  otherwise  than  at 
arm's  length.  In  the  case  of  bargaining  these  conditions  would  be 
wanting.  To  break  off  the  bargain  might  defeat  an  expectation  of 
profit  but,  leaving  us  where  we  were,  would  not  cause  damage;  and 
by  continuing  to  bargain  we  continue  normal  relations  with  the  party 
who  has  deceived  us,  and  thereby  prevent  him  from  perceiving  that  he 
is  dealing  with  us  at  arm's  length.  But  war  is  an  arm's  length  dealing 
from  the  first,  and  one  in  which  the  enemy  is  regarded  as  heiag  in 
the  wrong,  while  the  damage  to  which  we  are  exposed  is  incalculable. 
Therefore  no  duty  is  violated  by  ruses,  even  to  the  extent  of  spread- 
ing false  reports;  and  even  using  the  enemy's  national  flag,  military 
ensigns  and  uniform,  being  in  substance  spreading  a  fflse  report 
by  acts  instead  of  words,  is  allowed  up  to  the  last  moment  before 
fighting,  when  the  true  colours  niust  be  resumed. 
Westlake,  vol.  2,  pp.  79,  80. 

Exceptions. 

And  when  usage  tacitly  attaches  a  certain  meaning  to  acts  done 
during  war,  as  the  offer  of  truce  or  surrender  is  attached  to  hoisting 
the  white  flag,  it  has  always  been  felt  that  there  is  a  real  convention 
which  cannot  be  broken  without  bad  faith.  Another  example  of 
conventions  arising  from  usage  is  that  the  word  of  a  commander 
given  to  a  commander,  and  intended  to  be  acted  on  without  time 
for  enquiry,  must  be  truthful.  Thus  even  French  writers,  military 
as  Marbot  and  jurists  as  Fillet,  severely  condemn  the  false  state- 
ment that  an  armistice  had  been  concluded,  by  which  Murat  and 
Lannes  obtained  from  the  Prince  of  Auersperg  the  abandonrnent 
of  the  bridge  of  Spitz  a  few  days  before  the  battle  of  Austerlitz.* 
The  same  principles  apply  to  certain  cases  concerning  individuals.' 
The  giving  and  receiving  quarter  is  a  tacit  convention  or  at  least 
a  convention  the  terms  of  which  are  not  fully  expressed  and  if  one  who 
has  yielded  himself  a  prisoner  should  shoot  his  captor  after  he  had 

Eassed  on,  or  should  shoot  any  other  soldier  of  the  enerny,  he  would 
e  guilty  of  bad  faith  and  would  justly  have  forfeited  his  life. 
Westlake,  vol.  2,  pp.  80,  81. 

6!^oo(^/ai<^.— Absolute  good  faith  with  the  enemy  must  be  observed 
as  a  rule  of  conduct.  Without  it  war  will  degenerate  into  excesses 
and  violences,  ending  only  in  the  total  destruction  of  one  or  both  of 
the  belligerents. 

U.  S.  Manual,  p.  60.  

iPUlet.  Lois  actuelUs  de  U  Oucrrc,  p.  94,  quoting  Marbot's  M&noires,  t.  1,  p.  240,  and  pointing  out  by 
numerous  instances  the  defective  etfeos  which  aflowed  Greeks,  Romans  and  Carthagimans  to  violate 
outrageously  in  spirit  promises  which  they  Icept  in  the  letter. 
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In  general,  belligerents  may  resort  to  such  measures  for  mystifying 
or  misleading  the  enemy,  which  the  enemy  ought  to  take  measures 
to  secure  himself  against,  such  as  the  employment  of  spies,  inducing 
soldiers  to  desert,  to  surrender,  to  rebel,  or  to  give  false  information 
to  the  enemy. 

U.  S.  Manual,  p.  60. 

Must  not  involve  treachery  or  perfidy. — The  ruses  of  war  are,  how- 
ever, legitimate  so  long  as  they  do  not  involve  treachery  or  perfidy 
on  the  part  of  the  belligerent  resorting  to  them.  They  are  forbidden 
if  they  contravene  any  generally  accepted  rule. 

The  line  of  demarcation,  howevfer,  between  legitimate  ruses  and 
forbidden  acts  of  treachery  and  perfidy  is  sometimes  rather  indis- 
tinct, and  with  regard  to  same,  the  writers  of  authority  have  disagreed. 
For  example :  It  would  be  an  improper  practice  to  secure  an  advantage 
of  the  enemy  by  dehberate  lying  which  involves  a  breach  of  faith, 
or  when  there  is  a  moral  obhgation  to  speak  the  truth,  such  as  de- 
claring that  an  armistice  had  been  agreed  upon  when  such  was  not 
the  case.  On  the  other  hand,  it  is  a  perfectly  proper  ruse  to  summon 
a  force  to  surrender  on  the  ground  that  it  is  surrounded,  and  thereby 
induce  such  surrender  with  a  small  force. 
U.  S.  Manual,  p.  60. 

Legitimate  ruses. — "Among  legitimate  ruses  may  be  counted  sur- 
prises; ambushes;  feigning  attacks,  retreats,  or  flights;  simulating 
quiet  and  inactivity;  giving  large  outposts  or  a  strong  advanced 
guard  to  a  small  force;  constructing  works,  bridges,  etc.,  which  it  is 
not  intended  to  use;  transmitting  false  or  misleading  signals  and 
telegraph  messages,  and  sending  false  dispatches  and  .newspapers, 
with  a  view  to  their  being  intercepted  by  the  enemy;  lighting  camp 
fires  where  there  are  no  troops;  making  use  of  the  enemy's  signals, 
bugle  and  trumpet  calls,  watchwords,  and  words  of  command;  pre- 
tending to  communicate  with  troops  or  reenforcements  which  have 
no  existence;  moving  landmarks;  putting  up  dummy  guns  or  laying 
dummy  mines,  removuig  badges  from  imiforms;  clotmng  the  men  of  a 
single  unit  in  the  imiform  of  several  different  units  so  that  prisoners 
and  dead  may  give  the  idea  of  a  large  force." 
U.  S.  Manual,  p.  61. 

Ruses  of  war  are  the  measures  taken  to  obtain  advantage  of  the 
enemy  by  mystifyiag  or  misleadiag  him.  They  are  permissible  pro- 
vided they  are  free  from  any  suspicion  of  treachery  or  perfidy,  and 
do  not  violate  any  expressed  or  understood  agreement.  Belligerent 
forces  must  constantly  be  on  their  guard  against,  and  prepared  for, 
legitimate  ruses,  but  they  should  be  able  to  rely  on  their  adversary's 
good  faith  and  his  observance  of  the  laws  of  war. 
Edmonds  and  Oppenheim,  art.  139. 

The  employment  of  measures  necessary  for  obtaining  intelligence 
with  regard  to  the  enemy  and  the  theatre  of  war  is  formally  sanc- 
tioned by  the  Hague  Rules. 

Edmonds  and  Oppenheim,  art.  155. 
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The  use  of  these  means  should  not  constitute  an  act  of  bad  faith 
contrary  to  duty,  to  honor,  or  to  a  plighted  word. 

Every  belligerent  has  a  right;  to  discover  the  signals  of  the  enemy 
and  to  use  them  in  order  to  lure  him  into  ambuscade,  to  employ  his 
bugle  calls,  to  deceive  him  as  to  the  number  of  his  oym  troops  by 
givmg  his  cantonments  and  camps  a  peculiar  location  and  peculiar 
dimensions,  or  as  to  his  movements  by  Ughting  fires  at  an  abandoned 
point,  to  convey  false  news  to  him,  either  by  means  of  supposed  dis- 
patches or  fabricated  newspapers  or  by  means  of  understandings 
with  both  sides,  that  is,  by  securing  the  services  of  the  enemy's  own 
spies.  He  has  likewise  a  right  to  seek  to  procure  information  re- 
garding the  enemy  through  me  aid  of  secret  agents. 
Jacomet,  p.  60. 

Article  24,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  174,  Austro-Hungarian  Manual,  1913. 


ATTACK  OR  BOMBAEDMENT  OF  UNDEFENDED  TOWNS,  ETC. 

The  attack  or  bombardment,  by  whatever  means,  of  towns, 
villages,  dwellings,  or  buildings  which  are  undefended  is 
prohibited.^ — Article  25,  Hague  Convention  IV,  1907. 

Articles  25,  26,  27,  and  28  are  almost  word  for  word  the  same  as 
Articles  15  to  18  of  the  Brussels  project,  the  slight  modifications 
therein  being  purely  in  expression. 

Respecting  the  prohibition  of  bombarding  towns,  villages,  dwellings, 
or  buildings  which  are  not  defended  (Article  25),  it  is  proper  to  refer 
to  an  observation  made  by  Colonel  Gross  von  Schwarzhoff,  who  said 
that  this  prohibition  certainly  ought  not  to  be  taken  to  prohibit  the 
destruction  of  any  buildings  whatever  and  by  any  means  when  mili- 
tary operations  rendered  it  necessary.  This  remark  met  with  no 
objection  in  the  subcommission. 

As  has  been  indicated  at  the  beginning  of  this  report,  the  question 
was  asked  whether  the  last  articles  of  Siis  chapter  were  to  be  con- 
sidered as  applicable  to  bombardment  of  a  place  on  the  coast  ly 
naval  forces.  General  den  Beer  Poortugael,  delegate  of  the  Nether- 
lands, and  Mr.  Beernaert  maintained  the  affirmative.  But,  on 
motion  of  Colonel  Gilinsky,  technical  delegate  of  the  Russian  Govern- 
ment, the  examination  of  this  question  was  by  general  agreement 
reserved  for  the  Commission  in  plenary  session. 

Report  1;o  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  146. 

Fortified  places   are  alone  liable  to  be  besieged.     Open  towns, 
agglomerations  of  dwellings,  or  villages  which  are  not  defended  can 
neither  be  attacked  nor  bombarded. 
Declaration  of  Brussels,  art.  15. 

It  is  forbidden : 

******* 

c.  To  attack  and  to  bombard  undefended  places. 
Institute,  1880,  p.  33. 

*  *  *  the  bombardment  of  open  \mdefended  towns  is  now  un- 
lawful. There  was  a  common  agreement  upon  this  point  at  the  two 
Brussels  conferences,  and  it  is  embodied  in  the  Oxford  Code  of  the 
Institute,  thus  being  usage  if  not  law.  A  hostile  fleet,  therefore, 
would  be  prohibited  from  the  destruction  of  the  imdef ended  seaports 
along  our  Atlantic  coast. 
Woolsey,  pp.  223,  224. 

The  words  "by  whatsoever  means"  were  held  at  the  Conference 
of  1907  to  include  attack  from  balloons.     Cf .  swpra,  Art.  73  (H  D  .1). 

•  This  article,  except  for  the  addition  of  the  words  "by  whatever  means,"  is  substantially  identical 
with  Article  25,  Hague  Convention  II,  1899. 
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A  place,  although  not  fortified,  may  be  bombarded  if  it  is  defended. 
This  article  is  not  to  be  taken  to  prohibit  the  use  of  any  means  for 
the  destruction  of  buildings  for  military  reasons. 

A  place  must  not  be  bombarded  with  a  view  merely  to  the  exac- 
tion from  it  of  ransom. 
HoUand,  p.  46. 

The  exceptional  practice  of  which  mention  has  been  made  con- 
sists in  the  bombardment,  during  the  siege  of  a  fortified  town,  of 
the  houses  of  the  town  itself  in  order  to  put  an  indirect  pressure  on  the 
commandant  inducing  him  to  surrender  on  accbunt  of  the  misery 
suffered  by  the  inhabitants.  The  measure  is  one  of  peculiar  cruelty, 
and  is  not  only  unnecessary,  but  more  of  ten  than  not  is  Unsuccessful. 
It  cannot  be  excused;  and  can  only  be  accounted  for  as  a  survival , 
from  the  practices  which  were  formerly  regarded  as  permissible  and 
which  to  a  certain  extent  lasted,  as  has  been  seen,  till  the  beginning 
of  the  present  century.  For  the  present  however  it  is  sanctioned  by 
usage;  and  it  was  largely  resorted  to  during  the  Franco-German  war 
of  1870. 

Hall,  pp.  556,  557. 

Defended  towns,  even  if  tmfortified,  have  always  been  regarded 
as  liable  to  bombardment.  Sumner,  the  Federal  general,  threatened 
to  shell  Fredericksburg,  an  open  town,  in  1862,  if  it  sheltered  Con- 
federate troops.  Similarly,  in  1870,  the  Prussians  sent  in  word  to 
Elboeuf  in  Normandy  that,  unless  the  French  troops  evacuated  it, 
they  would  drive  them  out  by  bombardment.  "Here,  then,"  says 
Mr.  Sutherland  Edwards,  ''was  a  case  of  an  open  town  being  threat- 
ened with  bombardment — a  fd,te  to  which,  notwithstanding  a  popular 
belief  to  the  contrary,  every  town,  fortified  or  unfortified,  which 
defends  itself,  is  equally  exposed."  Vernon,  an  open  town,  was 
shelled  because  shots  were  fired  from  it  upon  the  Prussians.  It  is 
quite  beyond  the  point  to  take  a  belligerent  to  task  (as  M.  Politis 
does  the  Turks  for  the  shelling  of  Arta  in  1897)  for  bombarding  a 
town  that  is  not  "seriously  fortified."  No  one  can  tell  to-day 
whether  a  town  is  "seriously"  fortified  or  not.  On  20th  July,  1877, 
Plevna  was  ' '  an  absolutely  open  town,  there  being  no  f ortifification 
of  any  kind."  On  30th  July,  1877,  only  half  of  it  was  surroimded 
by  redoubts,  yet  its  defendefrs  were  able,  on  that  day  of  wrath,  to 
hurl  back  a  desperate  Russian  assault  with  terrible  slaughter. 

Spaight,  p.  159;  Edwards,  p.  277;  R.  D.  I.  September-October,  1897,  p.  686; 
W.  V.  Herbert,  The  Defence  of  Plevna,  pp.  134,  163,  207. 

The  bombardment  of  undefended  towns,  etc.,  in  maritime  war 
was  considered  at  the  Hague  Conference  in  1907,  which  aimed  at 
"applying  to  this  operation  of  war  the  principles  of  the  Regula- 
tions of  1899  respecting  the  Laws  and  Customs  of  Land  War."" 
The  following  rules  were  agreed  to,  and  though  they  do  not  appear 
in  the  Reglement  on  Land  War,  they  are  clearly  applicable  to  all 
bombardments.  They  practically  reproduce  the  recommendations 
on  the  subject  made  by  the  Institute  of  International  Law  in  its 
1896  session,  when  it  was  unanimouslv  agreed  that  there  is  no  differ- 
ence between  the  rules  of  war  as  to  bombardment  by  military  and 
naval  forces. 

Spaight,  p.  167;  Holland,  Studies  in  International  Law,  p.  110. 
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The  Committee  which  examined  the  question  of  naval  bombard- 
ment at  the  Hague  declare  in  their  Report  that  "the  fimdamental 
principles  governing  bombardment  of  towns,  villages,  and  unde- 
fended dwellings,  by  land  forces,  ought  to  apply  equally  to  the  bom- 
bardment of  ports,  towns,  villages,  etc.,  by  naval  belligerents,"  and 
the  principles  enunciated  in  the  three  articles  above  may  be  taken  as 
representing  the  war  law  on  the  subject  of  the  bonibardment  of 
undefended  places,  subject  to  such  slight  modifications  as  the  differ- 
ence between  sea  and  land  warfare  renders  necessary. 

The  nature  of  these  modifications  is  indicated  in  thje  Report  itself, 
which  points  out  that  while  a  land  force  is  usually  able  to  seize  an 
undefended  place  and  carry  out  any  necessary  destruction  of  stores, 
etc.,  without  resorting  to  bombardment,  a  naval  commander  may 
sometimes  find  it  impossible  to  do  so,  either  because  he  cannot 
spare  a  landing  party  or  because  he  is  obliged  to  withdraw  rapidly. 
Generally  speaking,  a  land  commander  should  have  no  need  to  re- 
sort to  bombardment  in  the  cases  mentioned  in  the  Articles  quoted 
above;  he  could  destroy  military  storehouses,  etc.,  or  enforce  re- 
quisitions by  other  methods.  But  if,  for  some  reason,  it  were  im- 
possible for  him  to  send  a  force  to  seize  an  undefended  town  and 
destroy  its  military  establishments,  and  to  carry  off  the  provisions 
or  stores  which  the  inhabitants  refused  to  supply  on  his  requisition, 
then  military  necessity  would  justify  him  in  following  the  rules  laid 
down  for  the  bombardment  by  a  naval  force. 

In  connection  with  Article  IV  of  the  rules  for  naval  bombardment, 
given  above,  it  may  be  noted  that  in  the  British  Official  Laws  and 
Customs  of  War,  Professor  Holland  lays  down  the  rule  that '  '.a  place 
must  not  be  bombarded  with  a  view  merely  to  the  exaction  from 
it  of  a  ransom,"  and  the  rule  forbidding  bombardment  on  account 
of  failine  to  pay  a  money  contribution  may  also  be  accepted  as  a 
usage  obtaining  in  land  no  less  than  naval  war. 

Spaight,  p.  168;  Hague  II,  B.  B.  (A),  pp.  115,  117. 

The  addition  to  this  Article  of  the  words  "by  any  means  what- 
ever" was  understood  to  cover  the  case  of  bombardment  of  unde- 
fended towns  by  projectiles  from  balloons.  The  first  Defclaration  of 
1899  against  the  discharge  of  projectiles  and  explosives  from  balloons, 
a  Declaration  which  was  not  limited  to  imdefended  places,  was  re- 
newed in  1907,  but  it  has  not  been  accepted  by  many  of  the  great 
mihtary  Powers.  The  words  "by  any  means  whatever"  were  in- 
troduced on  the  proposition  of  the  French  delegate,  in  order  to  make 
clear  the  illegahty  of  employing  such  a  method  of  attack  against  an 
undefended  town.  These  words  take  the  place  of  a  much  more 
lengthy  proposal  introduced  by  the  Russian  and  Italian  delegates. 
The  prohibition  is  therefore  of  unlimited  duration,  whercsas  the  Dec- 
laration lasts  only  until  the  termination  of  the  next  Conference, 
unless  it  is  renewed  by  it. 
HigginB,  p.  269, 

Neither  bombardment  nor  assault,  if  they  take  place  on  the  battle- 
field, needs  special  discussion,  as  they  are  allowed  under  the  same 
circumstances  and  conditions  as  force  in  general  is  allowed.  The 
only  question  here  is  under  what  circumstances  assault  and  bom- 
bardment are  allowed  outside  the  battlefield.     The  answer  is  in- 
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■directly  given  by  article  25  of  the  Hague  Kegulations,  where  it  is 
categorically  enacted  that  "the  attack  or  bombardment,  by  any 
means  whatever,  of  towns,  villages,  habitations,  or  buildings,  which 
are  not  defended,  is  prohibited."  Siege  is  not  specially  mentioned, 
because  no  belligerent  would  dream  of  besieging  an  undefended 
locality,  and  because  sie^e  of  an  undefended  town  would  involve 
unjustifiable  violence  against  enemy  persons  and  would,  therefore, 
te  unlawful.  Be  this  as  it  may,  the  fact  that  defended  localities 
•only  may- now  be  bombarded,  involves  a  decided  advance  in  the 
view  taken  by  International  Law.  For  it  was  formerly  asserted  by 
many  writers  and  military  experts  that,  for  certain  reasons  and 
purposes,  undefended  localities  also  might  in  exceptional  cases  be 
bombarded.  But  it  must  be  specially  ^served  that  it  matters  not 
whether  the  defended  locality  be  fortified  or  not,  since  an  unforti- 
fied place  can  be  defended.  And  jt  must  be  mentioned  that  nothing 
prevents  a  belUgerent  who  has  taken  possession  of  an  undefended 
fortified  place  from  destroying  the '  fortifications  by  bombardment 
as  well  as  by  other  means. 
Oppenheim,  vol.  2,  p.  192. 

The  words  iy  any  means  whatever  were  inserted  by  the  Second 
Peace  Conference  in  order  to  make  it  quite  clear  that  the  article  is 
likewise  to  refer  to  bombardment  from  air-vessels. 
Oppenheim,  vol.  2,  p.  192,  note.  2. 

*    *    *    had  an  open  and  undefended  village  been  fired  into,  the 
persons  responsible  for  such  proceedings  would  have  been  justly 
accused  of  illegal  barbarity. 
Lawrence,  p.  417. 

'  As  artillery  developed  while  the  world  grew  less  barbarous,  the 
terrible  sufferings  caused  to  non-combatants,  and  especially  to 
women  and  children,  by  a  rain  of  explosive  shells  rendered  humane 
commanders  averse  to  this  means  of  destruction  except  against  for- 
tifications or  troops.  But  all  commanders  were  not  humane;  and  it 
was,  felt  that,  instead  of  leaving  individuals  free  to  act  as  they  pleased, 
the  laws  of  war  should  impose  restraints  which  could  not  be  disre- 
garded without  certain  dishonor  and  possible  punishment  *  *  * 
The  [Hague]  Conference  of  1907  introduced  the  phrase  "by  any  means 
whatever"  into  the  clause  prohibiting  the  bombardment  of  unde- 
fended habitations,  for  the  express  purpose  of  preventing  the  dis- 
charge of  projectiles  from  balloons  on  open  towns  and  hamlets. 
Lawrence,  pp.  539,  540. 

•  The  principle  of  H  XXV  is  that  a  land  force  can  occupy  an  unde- 
fended place  and,  if  it  must  afterwards  evacuate  it,  can  destroy 
before  doing  so  all  that  its  military  value  to  the  enemy  exposes  to 
lawful  destruction;  therefore  bombardmg  the  place  without  or 
before  occupying  it  would  be  wantonly  to  endanger  both  the  lives 
of  the  population  and  the  property  not  lawfully  subject  to  destruc- 
tion. 

Westlake,  vol.  2,  p.  87. 
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The  words  "by  any  means  whatever"  [in  article  XXV,  Hague 
Eegulations]  were  inserted  in  1907,  and  ensure  the  permanent 
appUcation  to  this  case  of  the  prohibition  to  employ  projectiles 
dropped  from  the  sky,  whatever  may  at  the  next  Hague  Conference 
be  the  fate  of  the  declaration  against  them. 

It  must  not  be  forgotten  that  the  Hague  code  deals  only  with  war 
between  civilised  states,  and  therefore  that  this  article  cannot  be 
quoted  against  the  attack  or  bombardment  of  a  town  not  having  a 
government  sufficient  to  be  the  proper  object  of  hostilities.  Such 
an  operation  may  be  an  example  of  the  punitive  expeditions  which 
are  necessary  as  pointed  out  on  p.  59. 

Another  limitation  of  the  Hague  code  being  to  land  war,  the  article 
now  before  us  has  no  direct  application  even  between  civilised  states 
to  the  bombardment  of  undefended  coast  towns  from  the  sea; 
Westlake,  vol.  2,  p.  87. 

,  In  the  course  of  military  operations,   the  following  things  are 
prohibited : 

if)  to  attack  or  bombard  towns,  villages,  habitations  and  buildings 
not  occupied  by  the  enemy  or  by  his  stores  of  war  material. 
Art.  11,  Russian  Instructions,  1904. 

The  use  of  balloons. — ^The  addition  of .  the  words  "by  whatever 
means"  was  for  the  purpose  of  making  it  clear  that  the  bombardment 
of  these  undefended  localities  from  oalloons  or  aeroplanes  is  pro- 
hibited. 

U.  S.  Manual,  p.  67. 

Defended  place  defined. — ^Investment,  bombardment,  assault  and 
siege  have  always  been  recognized  as  legitimate  means  of  warfare, 
but  under  the  foregoing  rule  their  use  is  limited  to  defended  places, . 
which  certainly  will  include  the  following: 

(a)  A  fort  or  fortified  place. 

(&)  A  town  surrounded  by  detached  forts  is  considered  jointly 
with  such  forts  as  an  indivisible  whole,  as  a  defended  place. 

(c)  A  place  that  is  occupied  by  a  military  force  or  through  which 
such  force  is  passing  is  a  defended  place.  ,  The  occupation  of  such 
place  by  sanitary  troops  alone  is  not  sufficient  to  consider  it  a  defended 
place. 

U.  S.  Manual,  p.  67. 

Investment,  bombardment,  assault,  and  regular  siege  are  severally 
and  jointly  legitimate  means  of  warfare.  Their  application,  however, 
is  strictly  limited  to  defended  localities;  the  bombardment  or  attack, 
by  any  means  whatever,  of  undefended  towns,  villages,  and  buildings, 
whether  fortified  or  not,  is  forbidden. 
Edmonds  and  Oppenheim,  art.  117. 

It  is  forbidden,  consequently,  to  throw  projectiles  from  a  balloon 
or  from  an  aeroplane  upon  towns,  villages,  dwellings  or  buildings 
that  are  not  defended,  unless  immovables  of  an  immediate  interest 
for  the  hostile  army  are  concerned. 
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No  distinction  is  here  made  between  open  towns  and  fortified  towns. 
From  the  moment  a  stronghold  opens  its  gates,  it  is  forbidden  to  use 
violence  against  it,  even  by  way  of  repris5.s. 
Jacomet,  p.  62. 

A  prohibition  by  international  law  of  the  bombardment  of  open 
towns  and  villages  which  are  not  occupied  by  the  enemy,  or  defended, 
was,  indeed,  put  into  words  by  the  Hague  "Regulations,  but  appears 
superfluous,  smce  modern  military  history  knows  of  hardly,  any  such 
case. 

But  the  matter  is  different  where  open  towns  are  occupied  by  the 
enemy  or  are  defended.  In  this  case,  naturally  all  the  rules  stated 
above  as  to  fortified  places  hold  good,  and  the  simple  rules  of  tactics 
dictate  that  fire  should  be  directed  not  merely  against  the  bounds  of 
the  place,  so  that  the  space  behind  the  enemy's  firing  line  and  any 
reserves  that  may  be  there  shall  not  escape.  A  bombardment  is 
indeed  justified,  and  unconditionally  dictated  by  military  considera- 
tion, if  the  occupation  of  the  village  is  not  with  a  view  to  its  defense 
but  only  for  the  passage  of  troops,  or  to  screen  an  approach  or  retreat, 
or  to  prepare  or  cover  a  tactical  movement,  or  to  take  up  supplies,  etc. 
The  only  criterion  is  the  value  which  the  place  possesses  for  the  enemy 
in  the  existing  situation. 
German  War  Book,  p.  108. 

Article  25  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  175,  Austro-Hungarian  Manual,  1913. 
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The  officer  in  command  of  an  attacking  force  must,  before 
commencing  a  bombardment,  except  in  cases  of  assault, 
do .  all  in  his  powfer  to  warn  the  authorities. — Article  26, 
Regulations,  Hague  Convention  IV,  1907.  ^ 

Articles  25,  26,  27,  and  28  are  almost  word  for  word  the  same  as 
Articles  15  to  18  of  the  Brussels  project,  the  slight  modifications 
therein  being  purely  in  expression. 

Report  to  the  Hague  Conference,  1899,  from  the  Second  Commission,  "  Reports  to 
the  Hague  Conferences,"  p.  146. 

But  if  a  town  or  fortress,  agglomeration  of  dwellings  or  village.,  ' 
is  defended  the  officer  in  command  of  an  attacking  force  must,  before 
commencing  a  bombardment,  except  in  assault,  do  all  in  his  power 
to  warn  the  authorities. 

Declaration  of  Brussels,  art.  16. 

The  commander  of  an  attacking  force,  save  in  cases  of  open  assault, 
shall,  before  undertaking  a  bombardment,  make  every  due  effort  to 
give  notice  thereof  to  the  local  authorities. 
Institute,  1880,  p.  33. 

When  the  bombardment  of  a  fortified  town  is  to  commence  it  is 
customary,  if  practicable,  to  give  notice  of  this,  unless  it  is  to  be  aided 
by  an  assault. 
Woolsey,  p.  224. 

By  "assault"  a  surprise  attack  is  here  intended.  The  besieger  is 
under  no  absolute  obligation  to  allow  any  portion  of  the  population 
of  a  place  to  leave  it,  even  when  a  bombardment  is  about  to  com- 
mence. 

Holland,  p.  46. 

Article  XXVI  provides  for  warning  being  given  of  an  intended 
bombardment,  "except  in  cases  of  assaults."  By  "assault" 
(attaque  de  vive  force)  is  meant  a  surprise  attack.  "All  military 
operations,  both  offensive  and  defensive,  are  much  more  likely  to  be 
successful  if  they  partake  of  the  character  of  a  STurprise,"  and  the 
general  rule  which  enjoins  warning  must  be  overridden  where  there 
are  military  reasons  against  it.  Ordinarily,  however,  a  bombardment 
would  not  be  m  the  nature  of  a  surprise  attack  and  the  rule  as  to 
warning  was  pretty  generally  accepted  even  before  the  Hague  Con- 
ference of  1899.  Hood  and  Sherman  had  a  passage  of  words  in  1864 
on  the  subject  of  the  necessity  for  givrog  notice  of  a  bombardment. 
Sherman  shelled  Atlanta   without   warning   and   Hood   protested 

'  This  article  is  substantially  identical  with  Article  28,  Eegiilations,  Hague  Convention,  1899. 
204 
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against  his  action,  on  the  ground  that  notification  was  "usual  in 
war  among  civilised  nations."     Sherman  repUed: 

I  -was  not  bound  by  the  laws  of  war  to  give  notice  of  the  shelling  of  Atlanta,  a 
fortified  town,  with  magazines,  arsenals,  founderies  [sicl,  and  public  stores;  you  were 
bound  to  take  notice.    "See  the  books. 

Sherman's  contention  is  hardly  borne  out  by  the  Instructions  of  the 
Government  he  was  serving.  Article  19  of  the  American  Instructions 
lays  down: 

Commanders,  whenever  admissible,  inform  the  enemy  of  their,  intention  to  bom- 
bard a  place,  so  that  the  non-combatants,  and  especially  the  women  and  children, 
may  be  removed  before  the  bombardment  commences.    But  it  is  no.infraction  of 
-  the  common  law  of  war  to  omit  thus  to  inform  the  enemy.     Surprise  may  be  a 
necessity. 

There  was  no  question  of  a  surmise  attack  at  Atlanta,  which  was 
then  full  of  non-combatants,  and  Sherman's  view,  as  expressed  in  his 
quotation,  cannot  be  reconciled  with  the  principle  laid  down  in.  this 
article.  "The  same  position  was  adopted  by  Bismarck  in  1870,  when 
he  refused  to  give  notice  of  the  bombardment  of  Paris.  The  French 
Foreign  Minister  protested  against  the  German  authorities'  action, 
in  a  circular  addressed  to  the  neutral  Cabinets,  in  which  he  said: 

The  besieger  is  bound  to  announce  beforehand  his  intention  to  bombard,  in  order 
to  give  time  for  non-combatants,  women  and  children  to  be  removed.  There  was 
no  necessity  for  a  bombardment  without  previous  notice. 

That  this  reading  of  the  usage  of  war  was  the  accepted  one  is 
shown  by  the  fact  that  it  was  supported  by  all  the  foreign  diplo- 
matic agents  in  Paris,  who  protested  against  the  omission  of  a  notifi- 
cation. But  Bismarck  maintained  that  a  fortified  and  beleaguered 
city  ought  to  be  prepared  foe  bombardment  and  that  neither  law 
nor  custom  required  a  warning  to  be  giveUj  and  this  position  is  still 
adopted  in  the  German  official  manual,  Knegshrauch  %m  Landkrie^e, 
which  lays  down  that  warning  in  unnecessary.  So  far  as  a  surprise 
attack  is  concerned,  the  German  view  may  be  admitted,  and  it  is 
also  true  in  the  case  of  a  bombardment  of  forts  or  strongholds  in 
which  there  are  no  non-combatants  present.  "Notification  of  bomb- 
bardment,"  says  Professor  Le  Fur,  "cannot  be  insisted  upon  in  the 
case  of  detached  forts,  coast  batteries,  or  fortified  works  separated 
from  towns  *  *  *  The  garrison  which  occupies  them  is  bound 
to  be  on  its  guard  from  the  moment  of  the  declaration  of  war. "  The 
Greeks  gave  no  warning  before  their  bombardment  of  Prevesa  in 
1897,  but  as  they  fired  only  on  the  fort,  their  action  is  supported  by 
M.  Pohtis  as  justifiable.  When,  however,  the  place  threatened  with 
bombardment  is  one  containing  non-combatants,  and  especially 
women  and  children,  considerations  of  humanity  (to  say  nothing  of 
the  very  definite  Hague  regulation)  clearly  render  a  warning  desira- 
ble. Bluntschli,  a  State-paid  professor,  has  not  hesitated  to  con- 
tradict the  German  Chancellor's  contention  that  there  is  no  usage 
or  law  enjoining  it,  and  the  jurists  of  all  nations  agree.  Notification 
of  a  bombardment  has  now  become  the  rule.  Witness  the  bom- 
bardment of  Madagascar  by  the  French  in  1895;  of  Manila  and 
Santiago  by  the  United  States  m  1898;  of  Kimberley  in  1899;  of 
Port  Arthur  in  1904. 

Spaight  pp.  171-173;  Sherman,  Memoirs,  vol.  II,  pp.  121,  128;  Cassell's  His- 
tory, vol.  II,  p.  194;  R.  D.  I.,  September-October,  1898,  p.  777;  Ibid,  Sep- 
tember-October, 1897,  p.  687;  Bluntschli,  sec.  504. 
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Regarding  bombardment,  article  26  of  the  Hague  Regulations 
enacts  that  the  commander  of  the  attacking  forces  shall  do  all  he  can 
to  notify  his  intention  to  resort  to  bombardment.  But  it  must  be 
emphasised  that  a  strict  duty  of  notification  for  all  cases  of  bom- 
bardment is  not  thereby  imposed,  since  Jt  is  only,  enacted  that  a  com- 
mander shall  do  all  he  can  to  send  notification.  He  cannot  do  it 
when  the  circumstances  of  the  case  prevent  him,  or  when  the  neces- 
sities of  war  demand  an  immediate  bombardment.  Be  tha,t  as  it 
may,  the  purpose  of  notification  is  to  enable  private  individuals 
within  the  locaUty  to  be  bombarded  to  seek  shelter  for  their  persons 
and  for  their  valuable  personal  property. 
Oppeiiheim,  vol.  2,  p.  194. 

Departure  of  women  and  children. 

A  custom  is  springing  up  of  allowing  women  and  children  to  leave 
a  besieged  place  before  the  commencenient  of  a  bombardment,  but 
it  is  not  sufficiently  general  to  have  acquired  biuduig  force.  During 
the  siege  of  Strasburg  in  1870  the  Germans  on  two  occasions  allowed 
non-combatants  to  pass  through  their  lines  into  a  place  of  safety; 
but  a  few  months  later  they  decUned  to  permit  "useless  mouths" 
to  depart  from  Paris  before  the  bombardment  commenced,  because 
it  was  the  intention  of  their  commanders  to  reduce  the  city  by  famine 
rather  than  capture  it  by  fighting.  All  that  is  rendered  obhgatoiy 
on  an  enemy  commander  by  the  Hague  code  for  land  warfare  and 
the  Hague  Convention  concerning  bombardments  by  naval  forces 
is  that  he  should  give  notice  to  the  local  authorities  before  commenc- 
ing his  bombardment,  except  when  military  exigencies,  such  as  a 
contemplated  assault,  make  such  warning  impracticable. 
Lawrence,  p.  417. 

Dwelling  houses. 

*  *  *  if  women,  children,  and  imarmed  men  are  kiUed  in  the 
course  of  a  bombardment  *  *  *  ^  regrettable  incident  has 
taken  place,  but  no  violation  of  the  laws  of  war  has  been  committed. 
Had  the  guns  of  the  besiegers  been  dehberately  turned  upon  the 
dwelling  houses  of  the  bombarded  town  *  *  *  the  persons  re- 
sponsible for  such  proceedings  would  have  been  justly  accused  of 
illegal  barbarity. 
Lawrence,  p.  417. 

B  XVI  was  to  a  similar  effect,  only  that  "except  in  the  case  of 
surprise"  stood  in  it  where  H  XXVI,  following  Art.  33  of  the  Manual 
of  the  Institute  of  International  Law,  has  "except  in  the  case  of  an 
assault,"  and  Lueder,  notwithstanding  the  Manual,  expressly  al- 
lowed bombardment  without  notice  as  a  means  of  hampering  the 
defence  by  causing  surprise  and  confusion.  It  may  be  hoped  that 
such  harsh  doctrine  will  not  in  future  be  met  with. 
Westlake,  voL  2,  p.  88. 

Commanders,  whenever  admissible,  inform  the  enemy  of  their 
intention  to  bombard  a  place,  so  that  the  noncombatants,  and  es- 
pecially the  women  and  children,  may  be  removed  before  the  bom- 
bardment commences.  But  it  is  no  infraction  of  the  common  law 
of  war  to  omit  thus  to  inform  the  enemy.  Surprise  may  be  a 
necessity. 

Lieber,  Art.  19. 
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It  is  the  duty  of  the  commander  of  a  detachment  to  announce 
to  its  inhabitants  his  intention  to  bombard  a  place,  unless  the 
necessities  of  war  prevent  such  a  course  (e.  g.,  in  the  case  of  a  sudden 
or  an  unexpected  attack). 

Art.  14,  Russian  Instructions,  1904. 

The  American  rule.— ^omrnajiders,  whenever  admissible,  inform  the 
enemy  of  their  intention  to  bombard  a  place,  so  that  the  noncom- 
batants,  and  especially  the  women  and  children,  may  be  removed 
before  the  bombardment  commences.  But  it  is  no  infraction  of  the 
common  law  of  war  to  omit  thus  to  inform  the  enemy.  Surprise 
may  be  a  necessity. 
U.  S.  Manual,  p.  67. 

If  military  exigencies  permit,  the  commander  of  an  attacking  force 
must  do  all  in  his  power  to  warn  the  authorities  before  commencing 
a  bombardment,  imless  surprise  is  considered  to  be  an  essential 
element  of  success.  There  is,  however,  no  obligation  to  give  notice 
<jf  an  intended  assault. 

Edmonds  and  Oppenheim,  Art.  124. 

A  commander  who  wishes  to  besiege  a  fortress  or  a  city  must 
make  known  his  intention  by  means  of  a  public  proclamation,  in 
which  he  may  forbid  the  inhabitants  of  the  territory  to  maintain 
communications  with  the  besieged  or  to  furnish  them  food.  After 
the  publication  of  such  proclamation,  any  attempt  in  this  direction 
shall  be  severely  punished. 
Jacomet,  p.  61. 

Contra. 

If  it  is  a  question  of  a  city  surrounded  by  a  crown  of  detached 

forts,   the  assailant  may  fire  without  warning  upon  the  external 

forts,  but  before  bombarding  the  city  he  must,  except  in  case  of  an 

attack  by  main  strength,  give  notice  to  the  commander  of  the  place. 

.Tacomet,  p.  63. 

A  preliminary  notification  of  bombardment  is  just  as  little  to  be 
required  as  in  the  case  of  a  sudden  assault.  The  claims  to  the  con- 
trary put  forward  by  some  jurists  are  completely  inconsistent  with 
war  and, must  be  repudiated  by  soldiers;  the  cases  ki  which  a  notifica- 
tion has  been  volimtarily  given  do  not  prove  its  necessity.  The 
besieger  will  have  to  consider  for  himself  the  question  whether  the 
very  absence  of  notification  may  not  be  itself  a  factor  of  success,  by 
means  of  surprise,  and  indeed  whether  notification  will  not  mean  a 
loss  of  precious  time.  If  there  is  no  danger  of  this  then  humanity 
no  doubt  demands  such  a  notification. 
German  War  Book,  p.  104. 

Article  26,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  176,  Austro-Hungarian  Manual,  1913. 

General  Scott,  in  giving  an  account  of  the  siege  of  Vera  Cruz,  says 
that  ground  was  broken  March  18,  1847,  and  by  the  22d  heavy 
ordnance  enough  being  in  position,  the  governor  of  the  city,  who  was 
also  governor  of  the  castle,  was  duly  s\munoned  to  surrender.     Imme- 
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diately  on  his  refusal,  fire  on  the  walls  and  forts  was  opened.     Some 
of  the  shot  and  shells  unavoidably  penetrated  the  city  and  set  fire 
to  many  houses.     By  the  24th  additional  heavy  guns  were  landed, 
and  the  whole  was  "in  awful  activity."     The  same  day  came  a 
memorial  from  the  foreign  consuls,   asking  for  a  truce  to  enable 
them  and  the  women  and  children  among  the  inhabitants  to  with^ 
draw  in  safety.     "They  had,"  says  Scott,  "in  tiptie  been  duly  warned  , 
of  the  impending  danger,  and  allowed  to  the  22d  to  retire,  Which  theyf 
had  sullenly  neglected,  and  the  consuls  had  also  declined  the  written 
safeguards  I  had  pressed  upon  them.     The  season  had  advanced,  and 
I  was  aware  of  several  cases  of  yellow  fever  in  the  city  and  neigh-  ;; 
borhood.     Detachments    of    the    enemy    too    were    accumulati&g  ; 
behind  us,  and  rumors  spread,  hj  them,  that  a  formidable  army  would 
soon  approach  to  raise   the  siege.    Tenderness   therefore  for  the 
women  and  children — in  the  form  of  delay — ^might,  in  its  conse- 
quences, have  led  to  the  loss  of  the  campaign,  and,  indeed,  to  the 
loss  of  the  army — two-thirds  by  pestilence,  and  the  remainder  by 
surrender.     Hence  I  promptly  replied  to  the  consuls  that  no  truce 
could  be  allowed  except  on  the  application  of  the  governor  (General 
Morales),  and  that  with  a  view  to  surrender.     Accordingly,  the  next 
morning  General  Landero,  who  had  been  put  in  the  supreme  command 
for  that  purpQse,  offered  to  entertain  the  question  of  submission. 
Commissioners  were  appointed  on  both  sides,  and  on  the  27th  terms 
of  surrender,  including  both  the  city  and  castle  of  Ulloa,  agreed 
upon,  signed  and  exchanged.     The  garrisons  marched  out,  laying 
down  their  arms,  and  were  sent  home  prisoners  of  war  on  parole. 
Moore's  Digest,  vol.  7,  pp.  180,  181;  Scott,  Autobiography,  vol.  2,  pp.  426-428. ' 

The  minister  of  the  United  States  in  Nicaragua,  on  his  report 
that  revolutionists  had  bombarded  Managua  from  the  sea  without 
warning,  killing  one  person  near  the  American  legation  and  wounding 
several  others,  was  instructed  "to  _{)resent,  either  jointly  with  the 
other  diplomatic  representatives  or  m  a  separate  note  to  the  titular 
government,  a  protest  against  the  waging  of  hostUities  withotut 
warning,  whereby  foreigners  are  endangered."  The  minister,  as  it 
transpired,  had  already  made  a  protest  against  the  bombardment,  as 
an  "act  of  barbarism,"  to  General  Zelaya,  president  of  the  revolu- 
tionary junta,  which  was  styled'  "Junta  de  Gobierno."  General 
Zelaya,  besides  taking  exception  to  the  language  of  the  protest, 
justified  his  action  on  the  ground  (1)  that  Managua  was  a  fortified 
place  in  which  the  enemy  were  entrenched  and  from  which  they 
fired  on  his  forces  who,  wishing  to  avert  hostilities,  in  reality 
remained  in  front  of  the  city  several  hours  without  firin!g,  and  (2) 
that  a  messenger  with  a  flag  of  truce  was  sent  to  the  officers  in  com- 
mand in  Managua  and  was  in  bad  faith  detained  by  them.  The  min- 
ister replied:  "Your  explanation  is  a  reasonable  one,  and  is  accented 
in  full  faith."  ^ 

Moore's  Digest,  vol.  7,  pp.  181, 182;  For.  Rel.  1893,  204. 


WHAT  BUILDINGS  AND   PLACES   TO  BE  SPARED  IN   SIEGES 
AND  BOMBARDMENTS— HOW  DESIGNATED. 

In  sieges  and  bombardments  all  necessary  steps  must  be 
taken  to  spare,  as  far  as  possible,  buildings  dedicated  tO' 
religion,  art,  science,  or  charitable  purposes,  historic 
monuments,  hospitals,  and  places  where  the  sick  and 
wounded  are  collected,  provided  they  are  not  being  used 
at  the  time  for  military  purposes. 

It  is  the  duty  of  the  besieged  to  indicate  the  presence  of  such 
buildings  or  places  by  distinctive  and  visible  signs,  which 
shall  be  notified  to  the  enemy  beforehand. — Article  27,  Regu- 
lations, Hague  Convention  IV,  1907. 

Aiticle  27,  Greek  Amendment. 

In  order  to  bring  the  recommendations  of  the  Second  Commission 
into  harmony  with  those  of  the  Third  Commission  relating  to  naval 
bombardments,  the  delegation  of  Greece  suggested  the  inclusion  of 
'historic  monuments'  in  the  list  of  buildings  that  under  the  terms 
of  Article  27  should  be  spared  as  far  as  possible  in  case  of  bom- 
bardment. 

This  amendment  was  carried  unanimously. 

Report  to  Hague  Conference,  1907,  from  the  Second  Commission,  "Reports  t» 
the  Hague  Conferences,"  p.  526. 

In  sieges  and  bombardments  all  necessary  steps  should  be  taken 
to  spare  as  far  as  possible  edifices  devoted  to  religion,  art,  science, 
and  charity,  hospitals,  and  places  where  the  sick  and  wounded  are 
collected,  provided  they  are  not  used  at  the  same  time  for  military 
purposes.  ^ 

The  besieged  should  indicate  these  buildings  or  places  by  some 
particular  and  visible  signs,  ■yvrhich  should  previously  be  notified  to 
the  assailants. 

Art.  27,  Regulations,  Hague  Convention  II,  1899. 

Articles  25,  26,  27,  and  28  are  almost  word  for  word  the  same  as 
Articles  15  to  18  of  the  Brussels  project,  the  slight  modifications 
therein  being  purely  in  expression. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  146. 

In  such  cases  all  necessary  steps  must  be  taken  to  spare,  as  far  as 
possible,  buildings  dedicated  to  art,  science,  or  charitable  purposes, 
hospitals,  and.  places  where  the  sick  and  wounded  are  collected,  pro- 
vided they  are  not  being  used  at  the  time  for  military  purposes. 

It  is  the  duty  of  the  besieged  to  indicate  the  presence  of  such 
buildings  by  distinctive  and  visible  signs  to  be  communicated  to  the 
enemy  beforehand. 

Art.  17,  Declaration  of  Brussels. 
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In  case  of  bombardment  all  necessary  steps  must  be  taken  to  spare, 
^f  it  can  be  done,  buildings  dedicated  to  religion,  art,  science  and 
charitable  purposes,  hospitals  and  places  where  the  sick  and  wounded 
are  gathered  on  the  condition  that  they  are  not  being  utilized  at  the 
time,  directly  or  indirectly,  for  defence. 

It  is  the  duty  of  the  besieged  to  indicate  the  presence  of  such 
buildings  by  visible  signs  notified  to  the  assailant  beforehand. 
Institute,  1880,  p.  33. 

Destruction,  on  the  other  hand,  is  always  illegitimate  when  no 
military  end  is  served,  as  in  the  case  when  churches  or  public  build- 
ings, not  militarily  used  and  so  situated  or  marked  that  they  can  be 
distinguished,  are  subjected  to  bombardment  in  common  with  the 
houses  of  a  besieged  town. 
Hall,  p.  555. 

If  a  commander  of  a  besieged  town  uses  a  church  as  a  stronghold 
(as  the  British  troops  did  at  Wakkerstroom  in  1881),  or  as  a  store- 
house for  ammunition  or  military  stores  (as  Osman,  devoutest  of 
Mohammedans,  used  the  Plevna  mosques),  or  as  an  observatory  for 
defence  purposes  (as  the  Prussians  alleged  that  the  French  used  the 
Cathedral  towers  at  Metz,  Strassburg,  and  Toul),  the  besieger  has 
certainly  a  right  to  shell  the  building.  And  he  is  not  responsible  for 
damages  caused  to  churches  and  the  other  kinds  of  buildings  referred 
to  in  article  XXVII,  through  their  proximity  to  buUdings  which  , 
are'  subject  to  bombardment.  Over  and  over  again  churches,  monu- 
ments, artistic  and  scientific  institutions,  have  su£Eered  in  bombard- 
ments, and  it  is  impossible  to  say  whether  the  damage  could  have  been 
avoided.  The  Petersburg  churches  were  hit  by  the  Federal  shells  in 
1864-5  aiid  had  to  be  closed.  In  the  Franco-German  war,  the 
Abbey  of  St.  Denis  was  knocked  to  pieces  by  200  shells;  the  beautiful 
cathedral  of  Strassburg  was  badly  damaged;  the  Gothic  chapel  of 
St.  Gengoulph  at  Toul  (dating  from  814  A.  D.)  was  ruined.  The 
churches  of  Longwy,  Peronne,  'and  Bitsche,  were  made  heaps  of 
stones  and  rubbish;  not  only  the  Invalides  and  the  hospitals,  but 
the  Sorbonne,  fjae  Pantheon,  the  School  of  Law,  aind  the  Garden  of 
Medical  Botany  were  shelled  during  the  bombardment  of  Paris.  The 
French  themselves  shelled  the  splendid  palace  of  St.  Cloud,  which 
was  occupied  by  a  number  of  Prussian  officers  during  the  investment. 
But  the  outstanding  instance  of  destruction  of  this  kind  is  that  of  the 
Library  at  Strassburg,  when  400,000  volumes  and  2,400  manuscripts 
were  destroyed  by  the  German  cannon.  It  is  hardly  a  fanciful 
anticipation  to  say  that  this  great  world-loss  wUl  make  the  war  of 
1870-1  memorable  when  the  politics  which  led  to  it,  and  the  names 
of  its  battles,  and  leaders,  are  forgotten.  One  can  conceive,  perhaps 
dimly,  how  it  will  be  regarded  by  some  future  generation,  in  whose 
eyes  war  is  nothing  but  a  long  discarded  folly,  like  "trial  by  battle" 
in  ours — one  of  the  childish  tilings  which  nations  put  off  when  they 
came  to  manhood.  It  will  be  a  witmark  to  such  a  distant  generation, 
a  thing  for  wonder  and  pity,  and  to  provoke  the  sense  of  complacent 
superiority,  that  men  could  actually  once  have  given  the  priceless 
treasures  of  the  Strassburg  Library  to  the  flames  as  a  mere  incident 
of  their  egregiously  stupid  methods  of  settling  their  international 
disputes.  ■ 

SpaigM,  p.  185.  i 
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The  deliberate  shelling  of  historic  monuments  is  a  wanton  outrage 
on  civilisation  as  well  as  a  clear  breach  of  war  law.  When  the  French 
under  Oudinot  besieged  Rome  in  1849,  they  were  careful  to  spare  the 
monuments  and  art  treasures  in  their  bombardment,  although  the 
Cardinals,,  it  is  said,  pressed  for  an  unsparing  bombardment. 
Spaight,  p.  188. 

With  a  view  of  brin^g  the  recommendation  of  the  Second  Com- 
mittee into  harmony  with  those  of  the  Third  Committee  relating  to 
naval  bombardments  the  Greek  delegate  suggested  the  inclusion  of 
"historical  monuments  "  in  the  list  of  buildings  which  are  to  be  spared, 
as  far  as  possible,  in  bombardments.  This  was  unanimously  accepted. 
Higgins,  pi  270. 

Incidents  ot  siege  without  bombardment.  < 

With  regard  to  the  mode  of  carrying  out  siege  without  bombard- 
ment no  special  rules  of  International  Law  exist,  and  here  too  only 
the  general  rules  respecting  offence  and  defence  find  application. 
Therefore,  an  armed  force  besiegiag  a  town  may,  for  instance,  cut 
off  the  river  which  supplies  drinking  water  to  the  besieged,  but  must 
not  poison  such  river.  And  it  must  be  specially  observed  that  no 
rule  of  law  exists  which  obhges  a  besiegiag  force  to  allow  all  non- 
combatants,  or  only  women,  children,  the  aged,  the  sick  and  wounded, 
or  subjects  of  neutral  Powers,  to  leave  the  besieged  locaUty  un- 
molested. Although  such  permission  is  sometimes  granted,  it  is 
in  most  cases  refused,  because  the  fact  that  non-combatants  are  be- 
sieged together  with  the  combatants,  and  that  they  have  to  endure 
the  same  hardships,  may,  and  very  often  does,  exercise  pressure  upon 
the  authorities  to  surrender.  Further,  should  the  commander  of  a 
besieged  place  expel  the  non-combatants  in  order  to  lessen  the  number 
of  those  who  consume  his  store  of  provisions,  the  besieging  force  need 
not  aUow  them  to  pass  through  its  lines,  but  may  drive  them  back. 

That  diplomatic  envoys  of  neutral  Powers  may  not  be  prevented 
from  leavmg  a  besieged  town  is  a  consequence  of  their  exterritori- 
ality. However,  if  they  voluntarily  remain,  may  they  claim  un- 
controlled communication  with  their  home  State  by  correspondence 
and  couriers?  When  Mr.  Washburne,  the  American  diplomatic 
envoy  at  Paris  during  the  siege  of  that  city  in  1870  by  the  Germans, 
claimed  the  right  of  sending  a  messenger  with  despatches  to  London 
La  a  sealed  bag  through  the  German  liaes,  Bismarck  declared  that 
he  was  ready  to  allow  foreign  diplomatists  in  Paris  to  send  a  courier 
to  their  home  States  once  a.  week,  but  only  under  the  condition  that 
their  despatches  were  open  and  did  not  contain  any  remarks  con- 
cerning the  war.  Although  the  United  States  and  other  Powers  pro- 
tested, Bismarck  did  not  alter  his  decision.  The  whole  question 
must  be  treated  as  open. 

Oppenheim,  vol.  2,  pp.  193',  194. 

Article  27  of  the  Hague  Eegulations  enacts  the  hitherto  customary 
rule  that  all  necessary  steps  must  be  taken  to  spare  as  far  as  possible 
aU  buildings  devoted  to  religion,  art,  science,  and  charity;  further, 
historic  monuments,  hospitals,  and  all  other  places  where  the  sick  and 
wotinded  are  collected,  provided  these  buildings,  places,  and  monu- 
ments are  not  used  at  the  same  time  for  military  purposes.  To  en- 
able the  attacking  forces  to  spare  these  buildings  and  places,  the 
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latter  must  be  indicated  by  some  particular  signs,  which  must  be 
previously  notified  to  the  attacking  forces  and  must  be  visible  from 
the  far  distance  from  which  the  besieging  artillery  carries  out  the 
bombardment. 

It  must  be  specially  observed  that  no  legal  duty  exists  for  the  at- 
tacking forces  to  restrict  bombardment  to  fortifications  only.  On 
the  contrary,  destruction  of  private  and  public  buildings  through 
bombardment  has  always  been  and  is  still  considered  lawful,  as  it  is 
one  of  the  means  to  impress  upon  the  authorities  the  advisability  of 
surrender.  Some  writers  assert  either  that  bombardment  of  the  town, 
in  contradistinction  to  the  fortifications,  is  never  lawful,  or  that  it  is 
only  lawful  when  bombardment  of  the  fortifications  has  not  resulted  in 
inducing  surrender.  But  this  opinion  does  not  represent  the  actual 
practice  of  belligerents,  and  the  Hague  Regulations  do  not  adopt  it. 
Oppeaheim,  vol.  2,  p.  195. 

No 'siege  takes  place  without  the  besieged  accusing  the  besiegers 
of  neglecting  the  rule  that  buildings  devoted  to  religion,  art,  charity, 
the  tending  of  the  sick,  and  the  like,  must  be  spared  during  bombard- 
ments. The  fact  is  that  in  case  of  a  bombardment  the  destruction 
of  such  buildings  cannot  always  be  avoided,  although  the  artillery 
of  the  besiegers  do  not  intentionally  aim  at  them.  That  the  forces  of 
civilised  States  intentionally  destroy  such  buildings,  I  cannot  believe. 
Oppenheim,  vol.  2,  p.  195,  note  1. 

In  1899  the  Boer  General,  Joubert,  agreed  not  to  fire  on  the 
Intombi  Camp,  a  place  at  a  little  distance  frona  besieged  Ladysmith, 
but  within  the  perimeter- of  the  defending  lines.  Thither  the  sick 
and  woimded  were  sent,  and  also  women  and  children.  They  helped 
to  consume  the  stores  of  the  town,  but  were  safe  from  the  shells  of 
the  investing  forces. 
Lawrence,  p.  540. 

It  [The  Hague  Conference  of  1907]  also  added  historic  monuments 
to  the  list  of  things  against  which  artillery  is  not  to  be  directed. 
Lawrence,  p.  540. 

Firing  on  houses. 

Thus  firing  on  the  houses  of  a  fortified  town  is  not  forbidden,  but 
when  it  cant  be  avoided  it  is  cruel,  it  is  generally  useless,  and  it  ought 
to  be  forbidden  unless  there  is  reason  to  suspect  that  the  houses 
are  occupied  by  troops  of  the  garrison  or  are  used  as  magazines. 
Westlake,  vol.  2,  p.  89. 

During  sieges  and  bombardments  measures  should  be  taken  to 
preserve,  as  far  as  possible,  the  temples  and  the  edifices  used  as 
museums,  schools,  asylums,  hospitals,  or  edifices  used  for  sheltering 
the  wounded,  provided  said  places  are  not  used  at  the  same  time  for 
military  purposes. 

All  the  places   above  mentioned  should  be  marked  by  special 
signs  which  should  be  made  known  to  the  besieger  in  time. 
Art.  15,  Russian  Instructions,  1904. 

Use  of  Geneva  jlag  limited  to  Jiospitals,  eic— Only  hospitals  and 
places  where  the  sick  and  wounded  are  located  can  be  indicated  by 
means  of  the  red  cross  on  a  white  groimd.     It  is  certainly  desirable, 
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in  order  to  avoid  injury  from  actual  or  erratic  shots,  that  the  sick 
and  wounded  in  besieged  places  should  be  concentrated  in  some  safe 
place,  preferably  in  neutral  territory,  if  possible  to  arrange. 
U.  S.  Manual,  p.  70. 

Although  the  bombardment  of  the  private  and  public  buildings  of 
a  defended  town  or  fortress  is  lawful,  all  necessary  steps  must  be 
taken  to  spare,  as  far  as  possible,  buUdings  dedicated  to  public 
worship,  art,  science,  or  charitable  purposes,  historic  monumentp, 
hospitals,  and  places  where  the  sick  and  ^wounded  are  collected. 

It  is  the  duty  of  the  besieged  to  indicate  such  buildings  or  places 
by  distinctive  and  visible  signs  which  must  be  notified  to  the  enemy 
beforehand. 

To  indicate  hospitals  and  other  medical  establishments,  the  emblem 
of  a  red  cross  on  a  white  ground  is  authorized.  As  this  emblem 
must  not  be  used  for  any  other  purpose  some  other  visible  sign 
must  be  employed  to  indicate  other  privileged  buildings. 

Edifices  for  which  inviolability  is  thus  claimed  must  not  be  used 
at  the  same  time  for  military  purposes,  as,  for  instance,  for  offices 
and  quarters,  or  for  signahng  stations  or  observatories.  If  this  con- 
dition is  violated,  the  besieger  is  justified  in  disregarding  the  sign. 
Edmonds  and  Oppenheim,  arts.  133-136. 

The  protecting  sign  of  inviolable  buildings  shall  be  the  flag  of  the 
Red  Cross  for  the  structures  of  the  hospital  service. 

Any  land  army  cooperating  in  a  naval  engagement  must  know 
these  signs  and  respect  the  monuments  which  bear  them. 

It  is  to  be  desired  that  the  same  distinctive  signs  may  be  used  for 
the  protection  of  monumental  structures  in  continental  warfare, 

A  besieged  party  who  thus  requests  the  protection  of  an  edifice, 
thereby  pledges  his  honor  that  it  will  not  be  used  for  a  military 
pirrpose. 

The  slightest  military  use  by  the  besieged  of  an  edifice  thus  pro- 
tected (for  instance,  the  fact  of  placing  an  observer  therein)  justifies 
its  destruction  by  the  besieger.  The  latter  shall  furthermore  be 
warranted  in  showing  great  distrust  throughout  the  duration  of  the 
siege. 

Jacomet,  p.  64. 

The  only  exemption  from  bombardment  recognized  bj^  international 
law,-  through   the   medium   of   the   Geneva   Convention,   concerns 
hospitals  and  convalescent  establishments.     Their  extension  is  left 
to  the  discretion  of  the  besieger. 
German  War  Book,  p.  105. 

But  this  does  not  preclude  the  exemption  by  the  besiegei  of  cer- 
tain sections  and  buildings  of  the  fortress  or  town  from  bombard- 
ment, such  as  churches,  schools,  libraries,  museums,  and  the  like,  so 
far  as  this  is  possible. 

But  of  course  it  is  assumed  that  buildings  seeking  this  protection 
win  be  distinguishable  and  that  they  are  not  put  to  defensive  uses. 
Should  this  happen,  then  every  humanitarian  consideration  must  give 
way. 

German  War  Book,  p.  105. 

Article  27,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  177,  Austro-Hungarian  Manual,  1913. 
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The  pillage  of  a  town  or  place,  even  when  taken  by  assault, 
is  prohibited.' — Article  28,  Regulations,  Hague  Convention  IV, 
1907. 

Articles  25,  26,  27  and  28  are  almost  word  for  word  the  same  as 
Articles  15  to  18  of  the  Brussels  project,  the  slight  modifications 
therein  being  purely  in  expression. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  146. 

A  town  taken  by  assault  ought  not  to  be  given  over  to  pillage  by 
the  victorious  troops. 

Art.  18,  Declaration  of  Brussels. 

It  is  forbidden: 

a.  To  pillage,  even  towns  taken  by  assault. 
Insti1;ute,  1880,  p.  33. 

We  do  not,  at  the  present  day,  often  hear,  when  a  town  is  carried 
by  assault,  that  the  garrison  is  put  to  the  sword  in  cold  blood,  on 
the  plea  that  they  have  no  right  to  quarter.  Such  things  are  no 
longer  approved  or  countenanced '  by  civilized  nations.  But  we 
sometimes  hear  of  a  captured  to\\Ti  being  sacked,  and  the  houses 
of  the  inhabitants  being  plundered,  on  the  plea  that  it  was  impossible 
for  the  general  to  restrain  his  soldiery  in  the  confusion  and  excite- 
ment of  storming  the  place;  and  under  that  softer  name  of  plunder, 
it  has  sometimes  been  attempted  to  veil  "all  crimes  which  man,  in 
his  worst  excesses,  can  commit;  horrors  so  atrocious  that  their  very 
atrocity  preserves  them  from  our  full  execration,  because  it  makes  it 
impossible  to  describe  them."  It  is  true  that  soldiers  sometimes 
commit  excesses  which  their  officers  cannot  prevent;  but,  in  gen- 
eral, a  commanding  officer  is  responsible  for  the  acts  of  those  under 
his  orders.  Unless  he  can  control  his  soldiers,  he  is  unfit  to  command 
them.  •  The  most  atrocious  crimes  in  war,  however,  are  usually 
committed  by  militia,  and  volunteers,  suddenly  raised  from  the 
population  of  large  cities,  and  sent  into  the  field  before  the  general 
has  time  or  opportunity  to  reduce  them  to  order  and  discipline.  In 
such  cases  the  responsibility  of  their  crimes  rests  upon  the  state 
which  employs  them,  rather  than  upon  the  general  who  is,  perhaps, 
unwillingly,  obliged  to  use  them. 
Halleck,  p.  442. 

On  the  land,  interference  with  private  property,  by  stripping 
families  of  their  all,  is  often  the  soiirce  of  the  deepest  misery.  Even 
if  pillage  on  the  land  be  entirely  given  up,  the  presence  of  an  invad- 
ing army  in  a  country,  the  expense  of  warfare  on  the  land,  the  con- 
tributions and  requisition  which  can  never  entirely  cease;  the  sus- 
pension of  industry  in  invaded  districts,  or  by  the  call  of  a  multitude 
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of  men  to  defend  tJieir  country,  are  far  beyond  the  evils  of  naval 
warfare.  It  also  embitters  feeling,  and  drives  non-combatants  into 
guerilla  warfare  or  into  the  regular  service.  Invasion  always  arouses- 
a  national  spirit;  but  invasion  with  plunder  rather  defeats  the  end 
of  war  than  promotes  it,  until  a  nation  is  bowed  down  to  the  dust. 
And  at  that  point  of  time  it  disables  the  conquered  from  giving  the 
compensation  for  which  the  war  was  set  on  foot. 
Woolsey,  p.  200. 

Formerly,  it  was  regarded  somewhat  in  the  light  of  a  crime,  if 
a  commander  of  a  fortress  held  out  as  long  as  he  could,  and  instances 
may  be  adduced  where  such  officers  were  put  to  death  for  their 
obstinacy.  In  1794  the  French  convention  voted,  that  if  a  garrison 
did  not  surrender  within  twenty-four  hours  after  the  demand  was 
made,  it  should  be  put  to  the  sword.  Now  the  propriety  of  defend- 
ing a  fort  is  to  be  determined  by  its  commandant  only,  and  holding 
out  to  the  last  can  be  visited  with  no  penalty. 

When  a  fortified  town  has  been  stormed,  the  usage  of  ancient 
warfare  was  to  let  the  soldiers  have  full  license.  The  frightful 
scenes  at  the  storms  of  Ciudad  Rodrigo,  Badajos,  and  St.  Sebastian, 
under  so  humane  a  general  as  Wellington,  show  that  it  was  thought 
impossible  at  such  times  to  curb  the  ferocity  of  soldiers.  But  in 
modern  warfare  the  only  excesses  are  in  killing  after  resistance  has 
been  overcome,  owing  po  the  fragmentary  nature  of  the  struggle  and 
the  imcertainty  as  to  the  cessation  of  resistance.  Pillage,  rape, 
,  murder,  it  is  believed,  no  longer  add  to  the  horrors  of  a  stormed 
town. 

Woolsey,  p.  224. 

It  is  not  so  very  long  since  European  commanders  claimed  a  war 
right  to  give  over  to  pillage  a  town  which  had  maintained  its  resist- 
ance until  sacked,  and  their  view  was  endorsed  by  writers  on  Inter- 
national Law.  General  Halleck,  doubly  qualified  to  state  the  usages 
of  war  of  his  time,  gives  as  one  of  the  exceptions  to  the  rule  exempt- 
ing private  property  from  capture  the  case  of  "property  taken  on 
the  field  of  battle  or  in  storming  a  fortress  or  town."  But  Lieber's 
Instructions  enunciate  a  more  commendable  rule  of  law  than  that 
of  Lincoln's  Chief  of  the  Staff.  Article  44  prohibits  under  penalty 
of  death  "all  robbery,  all  pillage  or  sacking,  even  after  taking  a  place 
by  main  force. "  And  Bluntschli's  great  work,  published  a  few  years 
later  (1868),  states  that  "it  is  not  good  war,  topromise  soldiers  free- 
dom to  pillage  a  place  or  camp,  as  an  encouragement  for  the  assault. " 
"It  is  contrary  to  military  honour,"  he  says,  "to  incite  soldiers  to 
do  their  duty  by  encouraging  them  to  become  brigands." 
Spaight,  p.  190;  Boyd's  Wheaton,  p.  411;  Bluntschli,  sec.  662. 

The  prohibition  of  pillage  does  not  extend  to  hooty  or  spoil  of  war. 
As  Baron  Jomini,  the  President,  remarked  at  Brussels,  "there  is  a 
kind  of  booty  which  is  allowed  on  the  field  of  battle,  for  instance, 
that  which  consists  of  horses,  munitions,  cannon,  etc., — it  is  the 
booty  gained  at  the  cost  of  private  property  which  the  Committee 
wish  to  forbid."  Arms,  equipment,  uniforms,  horses,  army  stores 
and  supplies,  and  public  moneys — generally  speaking,  such  things  as 
are  provided  for  in  Army' Estimates — come  under  the  head  of  per- 
missible booty.     In  the  list  of  the  "spoils  of  war"  taken  by  the 
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Japanese  at  Mukden  and  Fushun,  the  following  items  appear: — Arms, 
ammunition  of  all  sorts,  engineering  tools,  iron  wire,  horseshoes, 
clothing,  accoutrements,  machinery  for  coal  mining,  tim.ber,  horse®, 
bread,  fuel,  forage,  cereals,  millet,  beans,  unrefined  salt,  preserved 
provisions,  oxen,  tents,  beds,  stoves,  telephones,  balloon-waggons,  and 
ropes.  Cash  belonging  to  the  public  Treasury  is  always  subject  to 
seizure ;  the  Germans  appropriated  very  large  sums  which  they  found 
in  Strassburg  and  Tout  m  1870. 

Spaight,  p.  198;  BrusBels,  B.  B.,  p.  298. 

Professor  Bonfils  lays  down  in  general  terms  that,  '.'the  right  of 
booty  extends  only  to  the  fortune  of  the  belligerent  State,  to  the 
arms  and  equipment  of  the  defeated  troops,  and  to  contraband  of 
war."  Contraband  of  war  is  a  dangerous  phrase  to  apply  outside 
of  its  proper  element  of  maritime  war.  Mr.  Hall  states  more  spe- 
cifically that  "arms  and  munitions  in  the  possession  of  the  enemy's 
force,  are  confiscable  as  booty,  although  they  may  be  private 
property."  I  cannot  agree  with  this  view.  Article  LIII  (which  I 
shall  deal  with  more  fully -in  its  proper  place)  makes  it  clear  that  it 
is  only  Government  property  which  is  confiscable ;  arms ,  and  other 
articles  which  would  be  classed  as  contraband' of  war  at  sea,  and 
therefore  subject  to  capture,  do  not  pass  to  the  captor  on  land,  if  they 
are  owned  by  private  individuals.  The  enemy  may  seize  them,  but  he 
must  either  restore  them  or  pay  compensation. 
Spaigbt,  p.  200;  Bonfils,  sec.  1230;  Hall,  p.  435. 

No  special  rules  of  International  Law  exist  with  regard  to  the 
mode  01  carrying  out  an  assault.  Therefore,  only  the  general  rules 
respecting  offence  and  defence  find  application.  It  is  in  especial 
not  necessary  to  give  notice  of  an  impending  assault  to  the  authori- 
ties of  the  respective  locality,  or  to  request  them  to  surrender  before 
an  assault  is  made.  That  an  assault  may  or  may  not  be  preceded 
or  accompanied  by  a  bombardment,  need  hardly  be  mentioned,  nor 
that  by  article  28  of  the  Hague  Regulations  piljage  of  towns  taken 
by  assault  is  now  expressly  prohibited. 
Oppenheim,  vol.  2,  p.  193. 

The  Brussels  Conference  of  1874  began  the  process  of  making 
mercy  obligatory  by  laying  down  that  captured  towns  were  not  to 
be  plundered,  and  Article  28  of  the  Hague  Regulations  of  1907  com- 
pleted it  by  forbidding  the  "pillage  of  a  town  or  place  even  when 
taken  by  assault." 
Lawrence,  p.  421. 

The  plea  that  the  assaulting  troops  must  be  rewarded  for  their 
exertions  by  the  plunder  of  the  captured  place  is  simply  iiifamous, 
and  as  ignorant  as  it  is  evil.  Towns  are  now  defended  by  forts  and 
earthworks  erected  at  a  considerable  distance  from  the  houses. 
There  is  therefore  but  little  danger  of  the  rush  of  an  infuriated  sol- 
diery into  the  streets  after  a  successful  assault.  In  the  American 
Civil  War,  for  example,  Richmond  fell  as  soon  as  the  lines  of  Lee 
Tvere  pierced  at  Petersburg;,  and  before  the  soldiers  of  the  Union 
could  reach  the  city  the  Confederates  had  time  to  evacuate  it,  after 
setting  fire  to  the  government  stores  and  thus  causing  the  destruc- 
tion that  their  victorious  foes  endeavored  to  prevent. 
Lawrence,  p.  421. 
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All  wanton  violence  committed  against  persons  in  the  invaded 
•country,  aU  destruction  of  property  not  commanded  by  the  author- 
ized officer,  all  robbery,  aU  pillage  or  sacking,  even  after  taking  a 
place  by  main  force,  all  rape,  wounding,  maiming,  or  kUUng  of  such 
inhabitants,  are  prohibited  under  the  penalty  of  death,  or  such  other 
severe  punishment  as  may  seem  adequate  for  the  gravity  of  the 
offense. 

A  soldier,  officer  or  private,  in  the  act  of  committing  such  violence, 
and  disobeying  a  superior  ordering  him  to  abstain  from  it,  may  be 
lawfully  killed  on  the  spot  by  such  superior.     , 
Lieber,  art.  44. 

In  the  course  of  military  operations,  the  following  things  are  pro- 
hibited: 

******* 

ig)  to  pillage  inhabited  places,  even  those,  taken  by  assault. 
Art.  11,  Russian  Instructions,  1904. 

AU  pillage  is  rigorously  prohibited  under  penalty  of  the  severest 
punishment  (the  penalty  of  death  being  included.) 
Art.  12,  Russian  Instructions,  1904. 

Private  property  can  be  seized  only  by  way  of  military  necessity 
for  the  support  or  other  benefit  of  the  Army  or  of  the  occupant. 
All  destruction  of  property  not  commanded  by  the  authorized  officer, 
all  pillage  or  sacking,  even  after  taking  a  town  or  place  by  assault, 
are  prohibited  under  the  penalty  of  death,  or  such  other  severe  pun- 
ishment as  may  seem  adequate  to  the  gravity  of  the  offense.  A 
soldier,  officer,  or  private,  m  the  act  of  committing  such  violence, 
and  disobeying  a  superior  ordering  him  to  abstain  from  it,  may  be 
lawfully  killed  on  the  spot  by  such  superior. 
TJ.  S.  Manual,  p.  120. 

The  giving  over  to  pillage  of  a  town  or  place,  even  when  taken  by 
assault,  is  forbidden. 

Edwards  and  Oppenheim,  art.  138. 

Once  the  surrender  of  a  fortress  is  accomplished,  then,  by  the 
usages  of  war  to-day,  any  further  destruction,  annihilation,  incendi- 
arism, and  the  like,  are  completely  excluded.  The  only  further  in- 
juries that  are  permitted  are  those  demanded  or  necessitated  by  the 
object  of  the  war,  e.  g.,  destruction  of  fortifications,  removal  of  par-  ' 
ticular  buildings,  or  in  some  circumstances  of  complete  quarters, 
rectifical^ion  of  the  foreground  and  so  on. 
German  War  Book,  p.  107. 

Article  28,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  178,  Austro-Hungarian  Manual,  1913. 


SPY  DEFINED— WHO  ARE  ITOT  SPIES. 

A  person  can  only  be  considered  a  spy  when,  acting  cla^- 
destinely  or  on  false  pretences,  he  obtains  or  endeavours 
to  obtain  information  in  the  zone  of  operations  of  a  bel- 
ligerent, with  the  intention  of  communicating  it  to  the 
hostile  party. 

Thus,  soldiers  not  wearing  a  disguise  who  have  penetrated 
into  the  zone  of  operations  of  the  hostile  army,  for  the 
purpose  of  obtaining  information,  are  not  considered  spies. 
Similarly,  the  following  are  not  considered  spies:  Soldiers 
and  civilians,  carrying  out  their  mission  openly,  intrusted 
with  the  delivery  of  despatches  intended  either  for  their 
own  army  or  for  the  enemy's  army.  To  this  class  belong 
likewise  persons  sent  in  balloons  for  the  purpose  of  carrying 
despatches  and,  generally,  of  maintaining  communications 
between  the  different  parts  of  an  army  or  a  territory.^ — Article 
29,  Regulations,  Hague  Convention  IV,  1907. 
Chapter  n,  Spies  (Articles  29  to  31). 

The  three  articles  of  this  chapter  reproduce  alpaost  literally  the 
"wordiag  of  Articles  19  to  22  of  the  Brussels  project..  Former  Articles 
19  and  22  have,  on  the  motion  of  General  Mounier,  technical  delegate 
of  the  French  Government,  merely  been  combiaed  to  form  Article  29. 
These  two  provisions  in  reahty  deal  with  a  siagle  idea,  which  is  to 
determine  who  can  be  considered  and  treated  as  a  spy,  and  to  specify 
at  once,  merely  hy  way  of  example,  some  special  cases  in  which  a  person 
can  not>be  considered  as  a  spy. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "  Reports  ta 
the  Hague  Conferences,"  p.  146. 

A  person  can  only  be  considered  a  spy  when,  acting  clandestinely 
or  on  false  pretences,  he  obtaias  or  endeavors  to  obtain  information 
ia  the  districts  occupied  by  the  enemy,  with  the  intention  of  com- 
municating it  to  the  hostile  party. 
Art.  19,  Declaration  of  Brussels. 

Individuals  captured  as  spies  cannot  demand  to  be  treated  as 
prisoners  of  war. 

Institute,  1880,  p.  31. 

Individuals  who  form  a  part  of  the  belligerent  armed  force,  if  they 
fall  into  the  hands  of  the  enemy,  are  to  be  treated  as  prisoners  of  war, 
in  conformity  with  Articles  61  et  seq. 

1  TMs  article  is  substantially  identical  with  Article  29,  Regulations,  Hague  Convention  n,  1899. 
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The   same   rule   applies   to   messengers   openly   carrying    oflBicial 
despatches,  and  to  civil  aeronauts  charged  witn  observing  the  enemy, 
or  with  the  maintenance  of  communications  between  the'  various 
parts  of  the  army  or  territory. 
Institute,  1880,  p.  31. 

Individuals  may  not  be  regarded  as  spies,  who,  belonging  to 
the  armed  force  of  either  beUigerent,  have  penetrated,  without  dis- 
guise, into  the  zone  of  operations  of  the  enemy — ^nor  bearers  of 
official  dispatches,  carrying  out  their  mission  openly,  nor  aeronauts 
(article  21). 

Institute,  1880,  p.  32. 

Spies  are  persons  who,  in  disguise,  or  under  false  pretenses,  insinuate 
themselves  among  the  enemy,  in  order  to  discover  the  state  of  his 
affairs,  to  pry  into  his  designs,  and  then  communicate  to  their  em- 
ployer the  information  thus  obtained.  The  employment  of  spies  is 
cojisidered  a  kind  of  clandestine  practice,  a  deceit  in  war,  allowable  by 
its  rules.  "Spies,"  says  Vartel,  "are  generally  condemned  to  capital 
punishment,  and  not  unjustly;  there  being  scarcely  any  other  way  of 
preventing  the  mischief  which  they  may  do.  *  *  *  " 
Halleck,  p.  406;  Vattel,  liv.  3,  ch.  10,  sec.  79. 

The  term  spy  is  frequently  applied  to  persons  sent  to  reconnoitre 
an  enemy's  position,  his  forces,  defenses,  etc.,  but  not  in  disguise,  or 
under  false  pretenses.  Such,  however,  are  not  spies  in  the  sense  in 
which  that  term  is  used  in  mihtary  and  international  law,  nor  are 
persons  so  employed  liable  to  any  more  rigorous  treatment  than 
ordinary  prisoners  of  war.  It  is  the  disguise,  or  false  pretense,  which 
constitutes  the  perfidy,  and  forms  the  essential  elements  of  the  crime, 
which,  by  the  laws  of  war,  is  punishable  with  an  ignominous  death. 
Halleck,  p.  406. 

But  military  spies  in  their  regimentals,  when  taken,  are  treated 
as  ordinary  prisoners  of  war. 
Woolsey,  p.  225. 

A  spy  is  a  person  who  penetrates  secretly,  or  in  disguise  or  under 
false  pretences,  within  the  lines  of  an  enemy  for  the  purpose  of  ob- 
taining military  information  for  the  use  of  the  army  employing  him. 
Some  one  of  the  above  indications  of  intention  being  necessary  to 
show  the  character  of  a  spy,  no  one  can  be  treated  as  such  who  is 
clothed  in  uniform,  who  whether  in,  uniform  or  not  has  accidentally 
strayed  within  the  enemy's  hnes  while  carrying  despatches  or  mes- 
sages, or  who  merely  endeavors  to  traverse  those  lines  for  the  pur- 
pose of  communicating  with  a  force  beyond  or  of  entering  a  fortress. 
Hall,  p.  559. 

Together  with  spies,  as  noxious  persons  whom  it  is  permitted  to 
execute,  but  differing  from  them  in  not  being  tainted  with  dishonor, 
and  so  in  not  being  exposed  to  an  ignominious  death,  are  bearers  of 
despatches  or  of  verbal  messages,  when  found  within  the  enemy's 
hnes,  if  they  travel  secretly,  or,  when  soldiers,  without  uniform,  and 
persons  employed  in  negotiating  with  commanders  or  political  lead- 
ers intending  to  abandon  or  betray  the  country  or  party  to  which 
they  belong. 
Hall,  p.  560. 
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A  strong  inclination  was  shown  by  the  Germans  during  the  war  of 
1870  to  treat  as  spies  persons  passing  over  the  German  lines  in  bal- 
loons. '  All  persons,'  says  Colonel  Walker  in  writing  to  Lord  Gran- 
ville, 'who  attempt  to  pass  the  Prussian  outposts  wiuiout  permission, 
whether  by  land,  water  or  air,'  were  'deported  to  Prussia  under 
suspicion  of  being  French  spies;'  and  it  was  declared  by  Count Bis- 
mark,  in  writing  of  an  English  subject  captured  in  a  balloon,  that 
apart  from  the  fact  that  he  was  suspected  to  be  the  bearer  of  illicit 
correspondence,  his  arrest  and  trial  by  court-martial  'would  have 
been  justified,  because  he  had  spied  out  and  crossed  our  outposts 
and  positions  in  a, manner  which  was  beyond  the  control  of  the  out- 
posts, possibly  with  a  view  to  make  use  of  the  information  thus 
gained,  to  our  prejudice.'  As  a  matter  of  fact,  though  persons  cap- 
tiired  from  balloons  were  in  no  case  executed  as  spies,  they  were 
treated  with  great  severity.  A.  M.  Verrecke,  for  example,  dfropped 
with  some  companions  in  Bavaria,  and  was  of  course  captured;  the 
whole  party  were  sent  to  a  military  prison,  and  only  hberated  two 
months  after  the  signature  of  peace.  A.  M.  Nobecourt  had  his 
balloon  jSred  upon,  and  when  subsequently  captured,  he  was  con- 
demned to  death;  the  sentence  was  commuted  to  fortress  imprison- 
ment at  Glatz.  Neither  secrecy,  nor  disguise,  nor  pretence  being 
possible  to  persons  travelhng  in  balloons,  the  view  taken  by  the 
Germans  is  inexplicable;  and  it  is  satisfactory  to  notice  that  the 
treatment  of  balloon  travellers  as  spies  was  forbidden  in  the  pro- 
posed Declaration  of  Brussels,  and  that  their  right  to  be  treated  as 
prisoners  of  war  is  affirmed  in  the  French  official  manual  for  the  use 
of  military  officers. 

Hall,  pp.  560,  561. 

• 

To  claim  the  benefit  of  the  second  clause  of  this  article  [29,  Hague 
Kegulations,  1907,]  soldiers  must  be  in  uniform. 

Persons  in  balloons  are  not  spies,  even  if  engaged  in  observing  the 
movements  of  the  enemy. 

The  examples  given  in  this  article  are  not  intended,  to  be  ex- 
haustive. 

Holland,  p.  47. 

Article  XXIX  lays  down  the  conditions  precedent  which  establish 
the  character  of  the  spy,  in  the  esoteric  sense  of  the  word.  They 
are: — 

(1)  the  obtaining  or  seeking  to  obtain  military  information  for 
the  belligerent  employing  him; 

(2)  doing  so  clandestinely  or  under  false  pretences;  and 

(3)  doing  so  in  the  zone  of  operations  of  the  other  belligerent. 

These  three  conditions  are  expressly  specified  in  the  first  para- 
graph of  the  article;  but,  perhaps  through  some  error  in  drafting,  the 
second  paragraph  goes  on  to  speak  of  messengefs  and  despatch 
hearers  (who  do  not  seek  information  at  all  and  are  therefore  lacking 
in  the  essential  condition  No.  (1)  above),  and  lays  down  that  such 
persons  are  not  considered  spies  if  they  carry  out  their  mission 
openly;  implying,  as  a  necessary  inference,  that,  if  they  do  not  carry 
out  their  mission  openly,  they  may  be  regarded  as  spies.  One  can 
therefore  only  conclude  that,  as  the  conventional  war  law  of  the 
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subject  stands,  the  following  proviso  must  be  added  to  the  three  con* 
ditions  mentioned  above,  namely: — 

(4)  Messenge];s  and  despatch-bearers  are  assimilated  to  spies  if 
they  come  under  conditions  (2)  and  (3). 
Spaight,  p.  202. 

Reconnaissance  and  scouting,  however  daring,  are  not  spying  if 
there  is  no  disguise.  This  point  was  brought  out  clearly  at  the 
Brussels  Conference,  the  Protocols  of  which  snow  that  the  delegates 
were  agreed  that  soldiers  wearing  uniform  "are  considered  as  patrols 
who  are  lawfully  recoimoitring;  but  if,  in  order  to  do  this,  they 
put  on  the  uniform  of  the  enemy,  or  disguise  themselves  in  any 
manner  whatever,  they  are  considered  and  treated  as  spies."  To 
establish  the  quality  of  spy  in  the  case  of  a  soldier,  there  must  be 
disguise;  in  the  case  of  the  civilian  spy,  disguise  is  not  essential — 
the  clandestine  nature  of  the  act  is  sufficient  condemnation. 
I.  203;  Brussels  B.  B.,  p.  311. 


And  as  to  messengers  carrying  despatches  to  their  own  army  or 

Government  through  the  enemy's  lines,  they  can  hardly  be  conceived, 

in  any  circumstances,  as  likely  to  "carry  out  their  mission  openly." 
*     *     * 

The  explanation  of  the  clause  about  despatch-bearers  is  quite 
possibly  that  given  by  Professor  Pillet,  who  says:  "It  appears  to 
me  that  there  has  been  some  mistake  in  the  drafting  of  the  text 
and  that  the  word  openly,  which  would  have  been  in  place  if  used 
of  persons  seeking  information  (spies),  has  no  meaning  when  applied 
to  messengers."  I  am,  however,  inclined  to  the  view  that  what 
thp  Conference  intended  was  to  assimilate  to  spies  messengers  seek- 
ing to  pass  through  an  enemy's  lines  clandestinely  or  under  false 
pretences:  e.  g.  a  soldier  in  disguise,  or  a  civilian  who  pretended  to 
come  on  commercial  business.  .  This  view  is  borne  out  by  paragraph 
99  of  the  American  Instructions,  which  says: 

A  messenger  carrying  written  despatches  or  verbal  messages  from  one  portion 
of  the  army,  or  from  a  besieged  place,  to  another  portion  of  the  same  army, 
or  its  Government,  if  armed,  and  in  the  uniform  of  his  army,  and  if  captured 
while  doing  so,  in  the  territory  occupied  by  the  enemy,  is  treated  by  the 
captor  as  a  prisoner  of  war.  If  not  in  uniform,  nor  a  soldier,  the  circum- 
stances must  determine  the  disposition  that  shall  be  made  of  him. 

"To  make  sense  of  this  provision,"   says  M.   Paul  Carpentier, 
referring  to  the  Hague  Article,  "it  must  be  taken  for  granted  that 
a  courier  or  a  non-military  messenger  will  only  be  treated  as  a  spy 
if  he  has  committed  some,  positive  act  of  dissimulation  or  perfidy." 
Spaight,  p.  214;  Pillet,  p.  472. 

"Neither  under  the  usages  of  war  observed  by  civilised  nations, 
nor  under  the  terms  of  the  Declaration  of  Brussels  [i.  e.  now,  the 
Hague  Riglement],  can  individuals  whose  sole  crime  has  been  the 
transmission  of  letters  from  one  division  to  another,  be  assimilated 
to  spies." 

Spaight,  p.  215;  De  Martens,  p.  407. 

They  [the  Hague  Regulations]  further  mark  the  definite  abandon- 
ment of  the  strange  theory  adopted  by  the  Germans  during  the  siege 
of  Paris  in  1870-1871,  that  those  who  reconnoitred  from  balloons 
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were  guilty  of  espionage  and  therefore  liable  to  the  penalty  of  death.  -: 
The  still  more  strange  theory  of  Admiral  Alexieflf,  produced  during ' 
the  Russo-Japanese  War,  that  newspaper  correspondents  sending  off 
messages  by  wireless   telegi-aphy  from  neutral  steamers  might  be 
treated  as  spies  seems  to  have  perished  at  the  moment  of  its  birth. 
Lawrence,    War  and  Neutrality  in  the  Par  East,  2d  ed.,  pp.  83-92. 

Espionage  must  not  be  confounded,  firstly,  with  scouting,  or  sec- 
ondly, with  despatch-bearing.  According  to  article  29  of  the  Hague 
Regulations,  espionage  is  the  act  of  a  soldier  or  other  individual  who 
clandestinely,  or  under  false  pretenses,  seeks  to  obtain  information 
concerning  one  belligerent  in  the  zone  of  belligerent  operations  with 
the  intention  of  commimicating  it  to  the  other  belhgerent.  There- 
fore, soldiers  not  in  disguise,  "mio  penetrate  into  the  zone  of  opera- 
tions of  the  enemy,  are  not  spies.  They  are  scouts  whp  enjoy  all 
privileges  of  the  members  of  armed  forces,  and  they  must,  if  cap- 
tured, be  treated  as  prisoners  of  war.  Likewise,  soldiers  ojr-civihans 
charged  with  the  delivery  of  despatches  for  their  own  army  or  for 
that  of  the  enemy  and  carrying  out  their  mission  openly  are  not 
spies.  And  it  matters  not  whether  despatch-bearers  make  use  of 
balloons  or  of  other  means  of  communication.  Thus,  a  soldier  or 
civilian  trying  to  carry  despatches  from  a  force  besieged  in  a  fortress 
to  other  forces  of  the  same  belligerent,  whether  making  use  of  a  bal- 
loon or  riding  or  walldng  at  night,  may  not  be  treated  as  a  spy. 
On  the  other  hand,  spying  can  well  be  carried  out  by  despatch- 
bearers  or  by  persons  ia  a  balloon,  whether  they  make  use  of  the 
balloon  of  a  despatch-bearer  or  rise  in  a  balloon  for  the  special  pur- 
pose of  spying.  The  mere  fact  that  a  balloon  is  visible  does  not 
protect  the  persons  using  it  from  being  treated  as  spies;  since  spy- 
ing can  be  carried  out  under  false  pretences  quite  as  well  as  clandes- 
tinely. But  special  care  must  be  taken  really  to  prove  the  fact  of 
espionage  in  such  cases,  for  an  individual  carrymg  despatches  is 
prima  facie  not  a  spy  and  must  not  be  treated  as  a  spy  until  proved 
to  be  such. 

Oppenheim,  vol.  2,  p.  197. 

War  treason — Case  of  AndrS. 

A  remarkable  case  of  espionage  is  that  of  Major  Andr6,  which 
occurred  ia  1780  during  the  American  War  of  Independence.  The 
American  General  Arnold,  who  was  commandant  of  West  Point, 
on  the  North  River,  intended  to  desert  the  Americans  and  join  the 
British  forces.  He  opened  negotiations  with  Sir  Henry  Clinton . 
for  the  purpose  of  surrendering  West  Point,  and  Major  Andr6  was 
commissioned  by  Sir  Henry  Clinton  to  make  the  final  arrangements 
with  Arnold.  On  the  night  of  September  21,  Arnold  and  Andre 
met  outside  the  American  and  British  lines,  but  Andr6,  after  having 
changed  his  uniform  for  plain  clothes,  undertook  to  pass  the  American 
lines  on  his  return,  furnished  with  a  passport  under  the  name  of  John 
Anderson  by  General  Arnold.  He  was  caught,  convicted  as  a  spy,  and 
hanged.  As  he  was  not  seeking  information,  and  therefore  was  not  a 
spy  according  to  article  29  of  the  Hague  Regulations,  a  conviction  for 
espionage  would  not,  if  such  a  case  occurred  to-day,  be  justified. 
But  it  would  be  possible  to  convict  for  war  treason,  for  Andre  was 
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no  doubt  negotiating  treason.     Be  that  as  it  may,  George  III  con- 
sidered Andr^  a  martyr,  and  honoured  his  memory  by  granting  a 
pension  to  his  mother  and  a  baronetcy  to  his  brother. 
Oppenheim,  vol.  2,  p.  198. 

A  case  of  espoinage,  remarkable  on  account  of  the  position  of  the 
spy,  is  that  of  the  American  Captain  Nathan  Hale,  which  occurred  in 
1776,  After  the  American  forces  had  withdrawn  from  Long  Island, 
Captain  Hale  recrossed  under  disguise  and  obtained  valuable  infor- 
mation about  the  English  forces  that- had  occupied  the  island.  But 
he  was  caught  before  he  could  rejoin  his  army,  and  he  was  executed 
as  a  spy. 

Oppenheim,  vol.  2,  p.  199. 

War  treason. 

[A  case  illustrative  of  the  difference  between  espionage  and  war 
treason]  occurred  in  the  summer  of  1904,  during  the  Eusso-Japanese 
"VVar.  Two  Japanese  disguised  in  Chinese' clothes  were  caught  in 
the  attempt  to  destroy,  with  the  aid  of  dynamite,  a  railway  bridge 
in  Manchuria,  in  the  rear  of  the  Russian  forces.  Brought  before  a 
court-martial,  they  confessed  themselves  to  be  Shozo  Jakoga,  forty- 
three  years  of  age,  a  Major  on  the  Japanese  General  Staff,  and  Teisuki 
Oki,  thirty-one  years  of  age,  a  Captain  on  the  Japanese  General  Staff. 
They  were  convicted,  and  condemned  to  be  hanged,  but  the  mode  of 
punishment  was  changed  and  they  were  shot.  All  the  newspapers 
Which  inentioned  this  case  reported  it  as  a  case  of  espionage,  but  it 
is  in  fact  one  of  war  treason.  Although  the  two  officers  were  in 
disguise,  their  conviction  for  espionage  was  impossible  according  to 
article  29  of  the  Hague  Eegulations,  provided,  of  course,  thay  were 
court-martialed  for  no  other  act  than  the  attempt  to  destroy  a  bridge. 
Oppenheim,  vol.  2,  p.  315. 

*  *  *  an  army  in  the  field  is  entitled  to  protect  itself  from 
spying  even  in  places  only  visited  by  its  scouts.  Where  the  danger 
to  the  spy  is  great  enough  for  him  to  resort  to  clandestinity  or  feQse 
pretences,  the  danger  to  the  army  spied  on  must  be  great  enough  to 
justify  the  severity  necessary  for  its  protection. 
Westlake,  vol.  2,  p.  90. 

O-uides. 

Guides  are  not  spies.  If  they  are  captured  and  are  soldiers  they 
become:  prisoners  of  war.  If  they  are  civilians,  an  invading  army 
might  find  it  necessary  to  detain  them;  but  subjects  of  the  country 
who  are  caught  guiding  an  invading  army  without  being  compelled 
to  do  so  are  liable  to  punishment  for  treason. 

Westlake,  vol.  2,  p.  90. 
Ballooning  foi  Infoimation. 

The  article  [29  Hague  Eegulations]  leaves  open  the  case  of  persons 
sent  in  balloons  in  order  to  gain  information.  In  the  war  of  1870 
the  Germans  claimed  to  treat  these  as  spies,  and  actually  imprisoned 
them  in  fortresses ;  but  there  is  no  justification  for  this,  ballooning  for 
information  being  free  from  clandestinity  and  false  pretences,  although 
it  is  a  participation  in  the  war,  and  therefore  civilians  as  well  as 
soldiers  may  be  made  prisoners  of  war  for  it. 
Westlake,  vol.  2,  p.  90. 
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A  spy  is  a  person  who  secretly,  in  disguise  or  under  false  pretense,, 
seeks-  information  with  the  intention  of  communicating  it  to  the 
enemy. 

The  spy  is  punishable  with  death  by  hanging  by  the  neck,  whether 
or  not  he  succeed  in  obtaining  the  information  or  in  conveying  it  to 
the  enemy. 

Lieber,  art.  88. 

An  individual  who,  acting  secretly  or  under  false  pretenses,  tries 
to  obtain  any  information  in  the  zone  of  our  operations  with  tha 
intention  of  communicating  it  to  the  enemy,  is  considered  a  spy. 
Art.  42,  Russian  Instructions,  1904. 

The  following  are  no-t  considered  spies : 

(1)  soldiers  not  in  disguise  who  have  penetrated  into  the  zone  of 
operations  of  the  belligerent  to  obtain  information; 

(2)  soldiers  or  civilians  who  carry  out  their  mission  openly  and  are 
charged  with  transmission  of  despatches  destined  either  for  their 
own  army  or  for  that  of  the  enemy. 

(3)  persons  sent  out  in  balloons  to  maintain  communicationa 
between  the  various  parts  of  an  army  or  a  territory. 

Art.  44,  Russian  Instructions,  1904. 

Recognition  of  necessity  for  obtaining  information. — In  the  foregoing 
rule  and  in  H.  R.  XXIV  is  distinct  recognition  of  the  necessity  for 
employing  spies  and  other  secret  agents  for  obtaining  information 
about  the  enemy,  so  that  the  acquirement  of  such  information  by 
secret  methods  is  regulated  by  the  laws  and  usages  of  war. 
U.  S.  Manual,  p.  63. 

Who  included  in  definition. — ^The  definition  above  comprehends 
all  classes  whether  officer,  soldier,  "or  civilian,  and,  like  the  criminal 
law,  makes  no  distinction  as  to  sex.  As  to  the  offense,  it  limits  the 
same  to  securing  information  clandestinely  or  on  false  pretences  in 
the  zone  of  operations.  It  does  not  include  all  cases  in  which  a 
person  makes  or  endeavors  to  make  unauthorized  or  secret  com- 
munications to  the  enemy.  These  latter  cases  must  therefore  be 
dealt  with  under  the  laws  relating  to  treason  and  espionage. 

TJ.  S.  Manual,  p.  63. 

Punishment  of  spies. — ^The  spy  is  punishable  with  death,  whether 
or  not  he  succeed  in  obtaining  the  infojmation  or  in  conveying  it  to 
the  enemy. 

U.  S.  Manual,  p.  64. 

Although  any  person  who  makes  or  endeavours  to  make  unau- 
thorized or  secret  communications  to  the  enemy,  or  to, collect  infor- 
mation secretly  for  him,  is  ordinarily  spoken  of  as  a  spy,  the  Hague 
Rules  provide  a  definition  of  spy  as  regards  land  warfare  which  does 
not  cover  all  such  cases.  For  this  reason  the  subject  must  be  dealt 
with  under  the  two  headings  of  espionage  and  treason. 

According  to  the  Hague  Rules  a  person  can  only  be  considered  a 
spy  when,  acting  clandestinely  or  on  false  pretences,  he  obtains  or 
endeavours  to  obtain  information  in  the  zone  of  operations   of    a 
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belligerent  with  the  intention  of  communicating  it  to  the  hostile 
party. 

The  Hague  Rules  give  several  examples  of  persons  who  can  not 
be  accounted  spies,  for  instance:  soldiers  not  wearing  disguise  who 
have  penetrated  into  the  zone  of  operations  of  the  hostile  army,  and 
despatch  bearers,  whether  soldiers  or  civilians,  who  carry  out  their 
mission  openly.  It  is  also  expressly  mentioned  that  persons  sent 
in  balloons  either  for  the  purpose  of  carrying  despatches  or  main- 
taining communication  are  not  as  such  liable  to  be  treated  as  spies. 

The  principal  characteristic  of  the  offence  is  dissimulation  pi  the , 
object  pursued. 

It  follows  from  the  definition  of  spy  that  an  officer  or  soldier  who 
is  discovered  in  the  enemy's  line  dressed  as  a  civilian,  or  wearing  the 
enemy's  uniform,  may  be  presumed  from  the  circumstances  to  be  a. 
spy,  unless  he  is  able  to  show  that  he  had  no  intention  of  obtaining 
military  information. 

The  fact  that  a  person  acting  as  a  spy  is  in  the  naval  or  military 
service  of  his  State,  does  not  screen  him  from  punishment  should  he 
be  apprehended  by  the  enemy.  Nor  does  the  fact  that  he  is  in 
uniform  make  it  impossible  for  him  to  be  a  spy. 

The  Hague  Eules  do  not  refer  to  cases  in  which  inhabitants  of 
invaded  or  occupied  territory,  or  enemy  subjects  residing  in  or  visit- 
ing the  territory  of  a  belligerent,  furnish,  or  attempt  to  furnish,  infor- 
mation to  the  enemy.  Such  persons  may  be  technically  outside  the 
zone  of  operations.  They  may  without  using  any  disguise  merely 
report  what  they  see,  or  what  they  obtain  by  the  use  of  paid  agents, 
and  they  may  forward  information  by  post  or  special  messenger. 
Thus  they  might  not  in  any  way  come  imder  the  definition  of  a  spy 
as  laid  down  in  the  Hague  Rules. 
Edmonds  and  Oppenheim,  arts.  160-166. 

Persons  belonging  to  the  hostile  army  and  sent  in  a  balloon  or 
aeroplane   to  gather   information    concerning  the   enemy  and  the 
ground  should  not  be  considered  as  spies  if  they  are  clothed  in  their 
uniform  or  bear  the  distinctive  sign  of  the  belligerent. 
Jacomet,  p.  65. 

A  spy  was  defined  by  the  German  army  staff  in  1870  as  one  "who 
seeks  to  discover  by  clandestine  methods,  in  order  to  favor  the  en- 
emy, the  position  of  troops,  camps,  etc. ;  on  the  other  hand  enemies 
who  are  soldiers  are  only  to  be  regarded  as  spies  if  they  have  violated 
the  rules  of  military  usages,  by  denial  or  concealment  of  their  mili- 
tary character." 

German  War  Book,  p.  125. 

Participation  in  espionage,  favoring  it,  harboring  a  spy,  are  equally 
punishable  with  espionage  itself. 
■  German  War  Book,  p.  126. 

Article  29,  Hague  Convention  IV,  1907,  is  substantially  identical 
with  section  179,  Austro-Hungarian  Manual,  1913. 
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"A  spy  is  a  person  sent  by  one  belligerent  to  gain  secret  informa- 
tion of  the  forces  and  defenses  of  the  other,  to  be  used  for  hostile 
purposes.  According  to  practice,  he  may  use  deception  under  the 
penalty  of  being  lamuUy  hanged  if  detected.  To  give  this  odious 
name  and  character  to  a  confidential  agent  of  a  neutral  power,  bear- 
ing the  commission  of  his  country,  and  sent  for  a  purpose  fully  war- 
ranted by  the  law  of  nations,  is  not  only  to  abuse  language  but  also 
to  confound  all  just  ideas,  and  to  announce  the  wildest  and  most  ex- 
travagant notions,  such  as  certainly  were  not  to  have  been  expected 
in  a  grave  diplomatic  paper;  and  the  President  directs  the  under- 
signed to  say  to  Mr.  Htilsemann  that  the  American  Government 
would  regard  such  an  imputation  upon  it  by  the  cabinet  of  Austria, 
as  that  it  employed  spies,  and  that  in  a  quarrel  none  of  its  own,  as 
distinctly  offensive,  if  it  did  not  presume,  as  it  is  willing  to  presume, 
that  the  word  used  in  the  original  German  was  not  of  equivalent 
meaning  with  'spy'  in  the  En^sh  language,  or  that  in  some  other 
way  the  employment  of  such  an  opprobrious  term  may  be  explained. 
Had  the  Imperial  Government  of  Austria  subjected  Mr.  Mann  to  the 
treatment  of  a  spy  it  would  have  placed  itself  without  the  pale  of 
civilized  nations,  and  the  cabinet  of  Vienna  may  be  assured  that  if  it 
had  carried,  or  attempted  to  carry,  any  such  lawless  purpose  into 
effect  in  the  case  of  an  authorized  agent  of  this  Government,  the 
spirit  of  the  people  of  this  country  would  have  demanded  immediate 
hostilities  to  be  waged  by  the  utmost  exertion  of  the  power  of  the 
Republic,  military  and  naval." 

Mr.  Webster,  Sec.  of  State,  to  Mr.  Hulsemann,  Dec.  21,  1850,  quoted  in  Moore'e 
Digest,  vol.  7,  p.  234. 

Attempted  extension  of  rule. 

On  April  15,  1904,  Count  Cassini,  Russian  ambassador  at  Washing- 
ton, stated,  by  instruction  of  his  Government,  that  "in  case  neutral 
vessels,  having  on  board  correspondents  who  may  communicate  war 
news  to  the  enemy  by  means  of  improved  apparatus  not  yet  provided 
for  by  existing  conventions,  should  be  arrested  off  the  coast  of  Kwan- 
tung  or  within  the  zone  of  operations  of  the  Russian  fleet,  such  corre- 
spondents shall  be  regarded  as  spies  and  the  vessels  provided  with 
wireless  telegraph  apparatus  shall  be  seized  as  lawful  prize."  Mr. 
Hay,  Secretary  of  State,  in  taking  note  of  this  declaration  said  that 
the  United  States  did  not  waive  any  right  which  it  might  have  in 
international  law  in  the  case  of  any  American  citizen  who  might  be 
arrested  or  of  any  American  vessel  that  might  be  seized. 
Moore's  Digest,  vol.  7,  pp.  233,  234;  For.  Rel.  1904,  729. 


SPIES  ENTITLED  TO  TRIAL 

A  spy  taken  in  the  act  shall  not  be  punished  without  pre- 
vious trial. — Article  SO,  Regulations,  Hague  Convention  IV,  1907.^ 

With  respect  to  Article  30  (Article  20  of  Brussels)  it  has  been 
remarked  that  in  applying  the  penalty  the  requirement  of  a  previous 
judgment  is,  in  espionage  as  in  all  other  cases,  a  guaranty  that  is 
always  indispensable,  and  the  new  phrasing  was  adopted  with  the 
purpose  of  saying  this  more  explicitly. 

Report  to  Hague  Conference,  1899,  from  the  Second  Oommission,  "Reports  to 
the  Hague  Conferences,"  p.  146. 

A  spy  taken  in  the  act  shall  be  tried  and  treated  according  to  the 
laws  in  force  in  the  army  which  captures  him. 
Art.  20,  Declaration  of  Bnissels. 

No  person  charged  with  espionage  shall  be  punished  until  the  judicial 
authority  shall  have  pronounced  judgment. 
Institute,  1880,  p.  32. 

A  general  rule  of  war  allows  the  punishment  of  death  to  be  inflicted 
upon  spies  who  are  found  in  disguise  within  the  lines  of  an  army. 
The  case  of  Major  Andre,  painful  as  it  was,  was  strictly  within 
military  usage. 
Woolsey,  p.  225. 

It  is  legitimate  to  employ  spies;  but  to  be  a  spy  is  regarded  as  dis- 
honorable, the  methods  of  obtaining' information  which  are  used  being 
often  such  that  an  honorable  man  can  not  employ  them.  A  spy,  if 
caught  by  the  en,emy,  is  punishable  after  trial  by  court-martial  with 
the  ignominious  death  of  hanging;  though,  as  M.  Bluntschli  properly 
remarks,  it  is  only  in  the  more  dangerous  cases  that  the  right  of 
infhcting  death  should  be  acted  upon,  the  penalty  being  in  general 
out  of  all  proportion  with  the  crime. 
Hall,  pp.  559,  560. 

The  severity  with  which  spies  are  treated  is  exercised  merely  to 
prevent  their  employment.     The  motives  with  which  a  spy  has  acted 
nave  therefore  no  bearing  either  way  upon  his  treatment. 
Holland,  p.  48. 

The  usual  punishment  for  spying  is  hanging  or  shooting,  but  less 
severe  punishments  are,  of  course,  admissible   and  sometimes  in- 
flicted.    However  this  may  be,  according  to  article  30  of  the  Hague 
Eegulations  a  spy  may  not  be  punished  without  a  trial  before  a  court- 
■  martial. 

Oppenheim,  vol.  2,  pp.  198,  199. 

1  This  article  Is  substantially  identical  with  article  30,  Hague  Convention  11, 1899. 
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These  rules  [Articles  29,  30  and  31,  Ha^e  Regulations]  embody 
the  best  and  most  humane  practice,  and  indeed,  go  somewhat  be- 
yond it  in  insisting  upon  a  trial  of  the  captured  spy,  who  has  often 
been  shot  or  hanged  on  the  spot  with  scant  ceremony. 
Lawrence,  p.  519.   • 

Diffeient  kinds  of  spies. 

The  customary  law  on  the  subject  of  spies  allows  commanders  to 
use  them,  and  to  evoke  the  services  they  render  by  the  promise  of 
rewards.  But  too  often  the  taint  of  personal  dishonor  is  held  to 
attach  itself  to  them  indiscriminately,  whereas  in  reality  they  differ 
from  one  another  as  coal  from  diamonds.  This  point  is  well  brought 
out  by  a  significant  passage  in  Napier's  Peninsular  War?  *  *  * 
It  is  impossible  to  arrive  at  any  reasoned  conclusions  imless  we  dis- 
tinguish, as  Napier  does,  between  those  who  carry  devotion  and  pa- 
triotism to  the  point  of  risking  their  lives  in  cpld  blood  and  without 
any  of  the  excitement  of  combat,  ip  order  to  obtain  within  the  enemy's 
lines  information  of  the  utmost  importance  to  their  country's  cause, 
and  those  who  betray  the  secrets  of  their  own  side  for  the  sake  of  a 
reward  from  its  foes.  The  first  are  heroes,  the  second  are  traitors; 
and  it  is  the  height  of  injustice  to  visit  both  with  the  same  condem- 
nation. 

Lawrence,  pp.  520,  521. 

Military  reasons  demand  that  the  right  to  execute  spies,  if  caught, 
should  exist;  but  unless  considerations  of  safety  imperatively  de- 
mand the  ii^fliction  of  the  last  penalty,  a  general  should  commute  it 
into  imprisonment.  It  should,  moreover,  be  clearly  recognized  that 
in  many  cases  the  execution,  though  necessary  for  the  safety  of  those 
who  inflict  it  and  the  success  of  their  cause,  involves  no  more  stigma 
than  a  fatal  wound  upon  the  battle-field. 
Lawrence,  p.  521. 

The  trial  [of  a  spy]  will  be  by  court  martial,  and,  subject  to  the 
Hague  code,  by  the  military  law  of  th&  capturing  a,rmy.  The  pun- 
ishment is  death. 

Westlake,  vol.  2,  p.  90. 

Spies  can  only  be  punished  in  pursuance  of  a  sentence. 
Art.  43,  Russian  Instructions,  1904. 

Assisting  espioTMge  punisTiaile. — ^Assisting  or  favoring  espionage 
or  treason  and  knowingly  concealing  a  spy  may  be  made  the  subject 
of  charges;  and  such  acts  are  by  the  customary  laws  of  war  equally 
punishable. 

U.  S.  Manual,  p.  65. 

A  spy,  even  when  taken  in  the  act,  must  not  be  punished  without 
previous  trial. 

Edmonds  and  Oppenheim,  art.  169. 

No  officer,  whatever  be  his  grade  and  the  extent  of  his  command, 
is  therefore  authorized  to  order  the  summary  execution  of  persons 
accused  of  spying. 
Jacomet,  p.  67. 

2  Vol.  IV.  bk.  xiv,  pp.  220-221. 
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It  is  desirable  that  the  heavy  penalty  which  the  spy  incurs  should 
be  the  subject  not  of  mere  suspicion  but  of  actual  proof  of  existence 
of  the  offense,  by  means  of  a  trial,  however  summary  (if  the  swift 
course  of  the  war  permits) ,  and  therefore  the  death  penalty  will  not 
be  enforced  without  being  preceded  by  a  judgment. 
German  War  Book,  p.  126. 

Article  30?  Hague  Convention  IV  1907,  is  substantially  identical 
with  Section  180,  Austro-Hungarian  Manual,  1913. 

Degree  of  punishment. 

"Article  88  of  the  United  States  'Instructions  for  the  Govern- 
ment of  Armies  in  the  Field,' promulgated  AprU  24  1863,  *  *  * 
reads:  '88.  A  spy  is  a  person  who  secretly,  in  disguise  or  under 
false  pretense,  seeks  information  with  the  intention  of  communicat- 
ing it  to  the  enemy.  The  spy  is  punishable  with  death  by  hanging 
by  the  neck,  whether  or  not  he  succeed  in  obtaining  the  information 
or  in  conveying  it  to  the  enemy.'  Bluntschli,  while  embodying  this 
rule  in  his  tentative  code,  comments  [Droit  Int.  Codifi6,  sec.  628]  on 
it  thus:  'The  penalty  should  not,  however,  be  applied  except  in  the 
more  dangerous  cases;  it  would  in  most  cases  be  out  of  all  propor- 
tion with  the  crime.  The  usage  has  become  less  barbarous,  and  it 
suffices  the  more  frequently  to  condemn  them  [spies]  to  close  con- 
finement or  other  analogous  penalties.'  He  further  says,  speaking 
of  the  German  military  regulations  of  1870,  and  apparently  on  the 
authority  of  Rolin  Jaequemyns:  'The  menace  of  death  is  often  not 
avoidable,  but  should  not  however  be  applied  except  in  cases  where 
the  culpability  is  really  grave.'  From  these  citations  it  may  be 
inferred  Bluntechli  holds  that  the  severity  of  the  punishment  in  each 
particular  case  should  depend  upon  the  resultant  danger,  a  test  which 
a  military  tribunal  may  naturally  be  presumed  to  apply  to  the  facts 
upon  which  it  reaches  a  decision.  It  does  not  appear  practicable  to 
draw  a  line  between  the  more  dangerous  and  less  dangerous  cases, 
and  our  own  Regulations  of  1863  do  not  attempt  it." 

Mr.  Gresham,  Sec.  of  State,  to  Mr.  Denby,  min.  to  China,  No.  1033,  March  21, 1895, 
Moore's  Digest,  vol.  7,  pp.  232,  233. 
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ARMY. 

A  spy  who,  after  rejoining  the  army  to  which  he  belongs,  is 
subsequently  captured  by  the  enemy,  is  treated  as  a  prisoner 
of  war,  and  incurs  no  responsibility  for  his  previous  acts  of 
espionage.' — Article  31,  Regulations,  Hague  Convention  IV,  1907. 

It  results  from  Article  31  (Article  21  of  Brussels)  that  a  spy  not 
taken  in  the  act  but  falling  subsequently  into  the  hands  of  the  enemy 
incurs  no  responsibility  for  his  previous  acts  of  espionage.  This 
special  immunity  is  in  harmony  with  the  customs  of  warfare;  but 
the  words  in  italics  have  been  added,  on  the  second  reading,  to  show 
clearly  that  this  immunity  has  reference  to  acts  of  espionage  only  and 
does  not  extend  to  other  offenses. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  pp.  146,  147. 

A  spy  who  rejoins  the  army  to  which  he  belongs  and  who  is  sub- 
sequently captured  by  the  enemy  is  treated  as  a  prisoner  of  war  and 
incurs  no  responsibihty  for  his  previous  acts. 
Art.  21,  Declaration  of  Brussels. 

A  spy  who  succeeds  in  quitting  the  territory  occupied  by  the  enemy 
incurs  no  responsibility  for  his  previous  acte,  should  he  afterwards 
fall  into  the  hands  of  that  enemy. 
Institute,  1880,  p.  32. 

A  person  pimishable  as  a  spy,  or  subject  to  penalties  for  the  other 

reasons  mentioned  above  (page  219),  cannot  be  tried  and  punished  or 

subjected  to  such  penalties  if  after  doing  the  punishable  act  he  has 

rejoined  the  army  by  which  he  is  employed  before  the  arrest  is  effected. 

Hall,  p.  561. 

He  may,  of  course,  have  incurred  responsibility  for  acts  of  a  differ- 
ent kind. 

Holland,  p.  48. 

Spying  is  not  criminal — that  follows  from  Article  XXXI,  which 
relieves  the  spy  who  has  regained  his  own  army  from  any  further 
liability,  which  he  would  not  escape  had  he  committed  a  breach  of 
the  laws  of  war. 
Spaight,  p.  204. 

According  to  article  31  of  the  Hague  Regulations  a  spy  who  is  not 
captm-ed  in  the  act  but  rejoins  the  army  to  which  he  belongs,  and  is 
subsequently  captiired  by  the  enemy,  may  not  be  punished  for  his 

'  TMs  article  is  identical  with  Article  31,  Begulations,  Hague  Convention  II,  1899. 
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previous  espionage  and  must  be  treated  as  a  prisoner  of  war.  But 
it  must  be  specially  observed  that  article  31  concerns  only  such  spies  as 
belong  to  the  armed  forces  of  the  enemy;  civilians  who  act  as  spies 
and  are  captured  later  may  be  punished.  Be  that  as  it  may,  no  re- 
gard is  paid  to  the  status,  rank,  position,  or  motive  of  a  spy.  He  may 
be  a  soldier  or  a  civilian,  an  officer  or  a  private.  He  may  oe  following 
instructions  of  superiors  or  acting  on  his  own  initiative  from  patriotic 
motives. 

Oppenheim,  vol.  2,  p.  199. 

CivlUan  spy. 

The  offence  of  spying  being  thus  cleared  in  the  case  of  a  soldier  by 
its  successful  completion,  there  can  be  no  reason  for  a  difTerent  rule 
in  the  case  of  a  civilian  who  is  afterwards  exposed  to  capture,  but  at 
Brussels  there  was  a  discussion  on  the  point. 
Westlake,  p.  91. 

A  spy  who,  after  rejoining  the  army  to  which  he  belongs,  is  sub- 
sequently captured  by  the  enemy,  that  is,  after  he  has  completed  an 
act  or  attempted  act  of  espionage,  incurs  no  responsibility  for  his 
previous  acts  of  espionage,  and  must  be  granted  the  privileges  of  a 
prisoner  of  war. 

This  immunity  for  previous  acts  does  not  apply  to  persons  guilty 
of  treason,  for  they  may  be  arrested  at  any  place  or  any  time.  And 
it  is  not  necessary  for  traitors  to  be  caught  in  the  act  in  order  that 
they  may  be  punished. 

Edmonds  and  Oppenheim,  arts.  170,  171. 

Article  31,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  181,  Austro-Hungarian  Manual,  1913. 


PARLEMENTAIRE    DEFINED— RIGHT    TO    INVIOIABILITY    OF 
HIMSELF  AND  CERTAIN  ASSOCIATES. 

A  person  is  regarded  as  a  parlementaire  who  has  been  au- 
thorized by  one  of  the  belligerents  to  enter  into  communi- 
cation with  the  other,  and  who  advances  bearing  a  white 
flag.  He  has  a  right  to  inviolability,  as  well  as  the  trum- 
peter, bugler  or  drummer,  the  flag-bearer  and  interpreter 
who  may  accompany  him.^ — Article  32,  Regulations,  Hague 
Convention  IV,  1907. 

Chapter  m,  Pailementaiies  (Articles  33  to  34). 

The  three  articles  composing  this  chapter  correspond  to  Articles 
43,  44,  and  45  of  the  Brussels  project. 

The  text  of  Article  32  differs  slightly  from  that  of  Article  43.  As 
!i  consequence  the  parlementaire  may  be  accompanied  not  only  by 
a  trumpeter,  bugler  or  drummer,  and  by  a  flag-bearer,  but  also  by 
an  interpreter.  It  is  also  a  consequence  of  the  new  reading  that  he 
may  do  without  one  or  more  of  these  attendants  and  go  alone  carry- 
ing the  white  flag  himself. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  147. 

A  person  is  regarded  as  a  parlementaire  who  has  been  authorized 
by  one  of  the  belligerents  to  enter  into  communication  with  the 
other,  and  who  advances  bearing  a  white  flag,  accompanied  by  a 
trumpeter  (bugler  or  drummer)  or  also  by  a  flag-bearer.  He  shall 
have  a  right  to  inviolability  as  well  as  the  trumpeter  (bugler  or 
drummer)  and  the  flag-bearer  who  accompany  him. 
Art.  43,  Declaration  of  Brussels. 

A  person  is  regarded  as  a  parlementaire  and  has  a  right  to  invio- 
lability who  haslieen  authorized  by  one  of  the  belligerents  to  enter 
into  communication  with  the  other,  and  who  advances  bearing  a 
white  flag. 

He  may  be  accompanied  by  a  bugler  or  a  drummer,  by  a  color-bearer, 
and,  if  need  be,  by  a  guide  and  an  interpreter,  who  also  are  entitled 
to  inviolability. 

Institute,  1880,  p.  32. 

Communications  between  enemies  in  war  have  long  been  carried 
on  by  heralds,  persons  bearing  flags  of  truce,  cartels  for  the  exchange 
of  prisoners  and  other  purposes,  etc. 
Woolsey,  p.  225. 


1  This  article  is  substantially  identical  with  Article  32,  Regulations,  Hague  Convention  II,  1899. 
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A  flag  of  truce  is  used  when  a  belligerent  wishes  to  enter  into  nego- 
tiations with  his  enemy.  The  person  charged  with  the  negotiation 
presents  himself  to  the  latter  accompanied  by  a  drummer  or  a  bugler 
and  a  person  bearing  a  white  flag.  As  belligerents  have  the  right  to 
decline  to  enter  into  negotiations  they  are  not  obliged  to  receive  a 
flag  of  truce;  but  the  persons  bearing  it  are  inviolable;  they  must  not. 
therefore  be  tmned  back  by  being  fu-ed  upon,  and  any  one  who  kills 
or  wounds  them  intentionally  is  guilty  of  a  serious  infraction  of  the 
laws  of  war.  If  however  they  present  themselves  during  the  prog- 
ress of  an  engagement,  a  belligerent  is  not  obliged  immediately  to 
put  a  stop  to  his  fire,  the  continuance  of  which  may  be  of  critical 
importance  to  him,  and  he  can  not  be  held  responsible  if  they  are 
then  accidentally  killed. 
Hall,  pp.  562,  563. 

If  during  bombai'dment  you  see  a  parlementaire  leave  the  enemy's 
lines  it  is  not  at  aU  necessary  to  cease  or  relax  firing  in  the  direction 
whence  he  comes,  but  the  parlementaire  must  not  be  intentionally 
fired  upon.  (Dossier  of  the  General  Staff  of  the  Third  Army  of 
Japan,  distributed  August  8,  1904,  to  the  troops  attacking  Port 
Arthur.) 

Ariga,  p.  274. 

The  bearer  of  a  flag  of  truce  will,  of  course,  enjoy  the  privileges  of 
such,  although  he  may  come  unaccompanied. 
Holland,  p.  48. 

The  parlementaire,  or  person  coming  to  hold  parley  with  the 
enemy  under  a  flag  of  truce,  is  granted  inviolability  under  Article 
XXXII  as  well  as  the  persons  who  necessarily  accompany  him — the 
trumpeter,  druriuner  or  bugler  (to  attract  the  enemy's  attention),  the 
flag-bearer  and  the  interpreter;  presumably  also  a  guide,  were  the 
■employment  of  one  necessary,  would  be  inviolable,  and  so  too  would 
be  the  parlementaire's  horse-holder. 
Spaight,  p.  216. 

De  Martens  is,  for  once,  in  error  when  he  states  a  parlementaire 
is  not  inviolable  unless  he  is  accompanied  by  "the  traditional  bu- 
gler." "The  white  flag,"  he  says,  is  not  sufficient  to  ensure  the 
privileges  of  a  parlementaire  to  any  military  man  who  approaches 
the  enemy's  out-posts."  There  is  no  warrant  for  this  view  either 
in  usage  or  convention.  The  usual  procedure  is,  however,  for  the 
parlementaire  to  come  accompanied  by  some  or  all  of  the  persons 
mentioned  in  Article  XXXII. 
Spaight,  p.  217;  De  Martens,  p.  411. 

Since  time  immemorial  a  white  flag  has  been  used  as  a  symbol  by 
an  armed  force  wishing  to  negotiate  with  the  enemy,  and  always 
and  everywhere  it  has  been  considered  a  duty  of  the  enemy  to  re- 
spect this  symbol.  In  land  warfare  the  flafi  of  truce  is  made  use 
01  in  the  following  manner.  An  individual— soldier  or  civilian — 
charged  by  his  force  with  the  task  of  negotiating  with  the  enemy, 
apppoaehes  the  latter  either  carrying  the  flag  himself,  or  accompa- 
nied by  a  flag-bearer  and,  often,  also  by  a  drummer,  a  bugler,  or  a 


234  LAWS   OF   LAND   WARFAKE. 

trumpeter,  and  an  interpreter.  In  sea  warfare  the  individual  charged, 
with  the  task  of  negotiating  approaches  the  enemy  in  a  boat  flying 
the  white  flag.  The  Hague  Regulations  have  now  by  articles  32 
to  34  enacted  most  of  the  customary  rules  of  International  Law  re- 
garding flags  of  truce  without  adding  any  new  rule. 
Oppenlieim,  vol.  2,  p.  278.' 

Bearers  of  flags  of  truce  and  their  parties,  when  admitted  by  th&^ 
other  side,  must  be  granted  the  privilege  of  inviolability.    They, 
may  neither  be  attacked  nor  taken  prisoners,   and  they  must  be 
allowed  to  return  safely  in  due  time  to  their  own  lines. 
Oppenlieim,  vol.  2,  p.  279. 

Bearers  of  white  flags  and  their  party,  who  approach  the  enemy 
and  are  received,  must  carry  some  authorisation  with  them  to  show 
that  they  are  charged  with  the  task  of  entering  into  negotiations 
(article  32),  otherwise  they  may  be  detained  as  prisoners,  since  it 
is  his  mission  and  not  the  white  flag  itself  which  protects  the  flag- 
bearer.  This  mission  protects  every  one  who  is  charged  with  it, 
notwithstanding  his  position  in  his  corps  and  his  status  as  a  civihan 
or  a  soldier,  but  it  does  not  protect  a  deserter.  The  latter  may  be 
detained,  court-martialed,  and  punished,  notice  being  given  to  his 
principal  of  the  reason  of  punishment. 
Oppenheim,  vol.  2,  p.  280,  281. 

[Flags  of  truce]  are  used  by  one  side  as  a  signal  that  it  desires  a 
parley  with  the  other,  or  as  a  sign  of  surrender.  The  Hague  code  for 
war  on  land  declares  that  "a  person  is  considered  as  the  bearer  of 
a  flag  of  truce  who  has  been  authorized  by  one  of  the  belligerents  to 
enter  into  communication  with  the  other  and  who  presents  himself 
with  a  white  flag."  It  adds  that  he  may  be  accompanied  by  a  trum- 
peter, a  bugler,  or  drummer,  a  flag  bearer,  and  an  interpreter. 
The  party  enjoys  "the  right  of  inviolability,"  that  is  to  say,  its 
members  may  not  be  subjected  to  personal  injury  or  detained  as 
prisoners.  It  goes  without  saying  that  the  bearer  of  a  flag  of  truce 
is  entitled  to  this  immunity  if  he  comes  without  attendants. 
Lawrence,  p.  557. 

The  parlementaire  advances  towards  the  enemy  accompanied  by 
a  drummer  or  a  trumpeter,  by  a  soldier  carrying  a  white  fanion, 
and,  if  necessary,  by  a  guide  or  by  an  interpreter. 
Bonfils,  p.  865. 

The  bearer  of  a  flag  of  truce  is  to  be  respected  and  protected  by 
each  belligerent,  so  far  as  possible,  in  comiiag  and  going,  without 
suspending  hostilities,  but  can  not  insist  on  being  admitted;  and  if 
admitted  during  an  engagement,  may  be  detained  till  the  engagement 
is  over. 

Field,  p.  509. 

Every  person  who  is  authorized  by  one  of  the  belligerents  to  carry 
a  white  nag  and  to  enter  into  communication  with  the  other  bel- 
ligerent, is  considered  a  bearer  of  a  flag  of  truce. 

The  bearer  of  a  flag  of  truce,  and  his  suite  are  inviolable,  namely; 
(a)  the  trumpeter;  (b)  the  drummer,  bugler;  (c)  the  interpreter. 
Art.  37,  Russian  Instructions,  1904. 
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The  act  of  raising  a  white  flag  during  a  hattle  should  not  stop  the 
military  operations,  but  the  bearer  of  the  white  flag  and  his  suite- 
should  not  be  fired  upon.  When  the  bearer  of  a  flag  of  truce  ap- 
proaches our  fighting  lines,  he  must  be  directed  to  the  chief  to  whom 
he  is  sent  or  to  a  superior  commander.  It  is  only  when  the  enemy's 
troops  lay  down  their  arms  or  fulfill  the  conditions  stipulated  for 
that  the  battle  shall  cease. 

Art.  41,  Russian  Instructions,  1904. 

The  adoption  of  the  word  "parlementaire"  to  designate  and  dis- 
tinguish the  agent  or  envoy  seems  absolutely  essential  in  order  to- 
avoid  confusion  and  because  all  other  nations,  including  Great  Brit- 
ain, utilize  the  word.  In  the  past  this  word  has  been  translated  at 
times  to  mean  the  agent  or  envoy  only,  at  other  times  the  agent 
and  emblem,  or  both.  To  call  the  parlementaire  "the  bearer  of  a^ 
flag  of  truce"  is  not  in  reality  correct,  because  he  seldom,  if  ever, 
actually  carries  it. 
U.  S.  Manual,  p.  72. 

The  fire  should  not  be  intentionally  directed  on  the  person  carrying^ 
the  flag  or  upon  those  with  him;  if,  however,  the  parlementaire  or 
those  near  him  present  themselves  during  an  engagement  and  are 
killed  or  wounded,  it  furnishes  no  ground  for  complaint.  It  is  the 
duty  of  the  parlementaire  to  select  a  propitious  moment  for  display- 
ing his  flag,  such  as  during  the  intervals  of  active  operations,  and  to 
avoid  the  dangerous  zone  by  making, a  detom-.  . 

The  parlementaire,  in  addition  to  presenting  himself  under  cover 
of  a  white  flag,  must  be  duly  authorized  in  a  written  instrument- 
signed  by  the  commander  of  the  forces. 

:{:  :ic  :{:  H:  ^  ^  ^ 

Only  three  persons  are  authorized  to  accompany  the  parlemen- 
taire. These,  under  the  rule,  are  entitled  to  the  same  immunity.  In 
case  he  is  to  have  more  than  these,  authority  for  the  same  should  be 
previously  obtained.  He  may  be  accompanied  by  a  less  number, 
and  may  even  go,  alone  with  the  flag  of  truce.  It  is  advisable  to  have 
at  least  a  trumpeter,  bugler,  or  drummer  with  him  in  order  to  more 
readily  and  surely  make  known  his  status,  thereby  avoiding  danger 
as  much  as  possible. 
TJ.  S.  Manual,  pp.  73,  74. 

It  has  been  thought  desirable  to  adopt  this  word,  for  which  the^ 
ancient  verb  "to  parley"  would  seem  good  authority,  from  the  Hague 
Kules;  it  is  current  in  all  other  armies  in  addition  to  an  expression 
for  "flag  of  truce."  The  use  of  the  latter  term  by  British  manuals 
in  the  past  to  mean  indifferently  both  the  envoy  and  the  emblem, 
and  sometimes  to  mean  only  the  envoy,  and  at  other  times  the  envoy 
and  his  attendants,  has  given  rise  to  some  confusion.  The  use  of 
the  expression  "bearer  of  a  flag  of  truce"  to  signify  the  principal 
agent,  is  also  misleading,  as  he  is  seldom  the  actual  bearer  of  the  flag. 
Edmonds  and  Oppenheim,  art.  61. 
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WMlst  in  the  performance  of  their  duties,  provided  their  condnct 
is  correct,  they  [parlementaires]  are  entitled  to  complete  inviolabihty^. 

The  number  of  persons  who  may  accompany  the  parlementaire 
to  the  enemy's  lines,  unless  special  authorization  for  additional  ones 
is  given,  is  limited  to  three :  a  trumpeter,  bugler,  or  drummer,  a  flag- 
bearer,  and  an  interpreter.  These  are  entitled  to  the  same  inviola- 
bility as  the  envoy  mmself . 

The  parlementaire  may,  however,  come  alone,  carrying  the  white 
flag  himseK.     It  is,  however,  advisable  that  he  should  at  least  have 
a  trumpeter  or  bugler  with  him,  for  otherwise  his  character  might 
not  be  understood  quickly  enough  to  prevent  danger  to  himseK.' 
Edmonds  and  Oppenheim,  arts.  226,  237,  238. 

According  to  the  Hague  Rules,  a  person  to  be  regarded  as  a  parle- 
mentaire must  be  authorized  by  one  of  the  belligerents  to  enter  into 
coBomunication  with  the  other  and  must  present  himseK  under  cover 
of  a  white  flag. 

Edmonds  and  Oppenheim,  art.  228. 

Since  a  certain  degree  of  intercourse  between  the  two  belligerents 
is  unavoidable,  and  indeed  desirable,  the  assurance  of  this  intercom-se 
is  in  the  interests  of  both  parties ;  it  has  held  good  as  a  custom  from 
the  earliest  times,  and  even  among  uncivilized  people,  whereby  these 
envoys  and  their  assistants  (trumpeter,  drummer,  interpreter,  and 
orderly)  are  to  be  regarded  as  inviolable;  a  custom  which  proceeds 
on  the  presumption  that  these  persons,  although  drawn  from  the 
ranks  of  the  combatants,  are  no  longer,  during  the  performance  of 
these  duties,  to  be  regarded  as  active  belligerents.  They  must,  there- 
fore, neither  be  shot  nor  captured;  on  the  contrary,  everything  must 
be  done  to  assure  the  performance  of  their  task  and  to  permit  their 
return  on  its  conclusion. 
German  War  Book,  p.  117. 

Article  32,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  182,  Austro-Hungarian  Manual,  1913. 

A  report  having  been  received  in  Washington  that  President  Bal- 
maceda,  of  Chile,  had  threatened  to  shoot  envoys  of  the  Congres- 
sional party  K  they  should  be  found  within  his  jurisdiction,  the 
American  minister  at  Santiago  was  instructed  by  telegraph,  May  14, 
1891,  that,  K  they  should  come  within  such  jurisdiction,  relying  on 
an  offer  of  mediation  or  on  an  invitation  of  the  mediators  (of  whom 
the  American  minister  was  one),  he  would  "insist  that  under  any 
circumstances  they  should  have  ordinary  treatment  of  flag  of  truce." 

Moore's  Digest,  vol.  7,  p.  319;  For.  Rel.  1891,  123. 

1  Kriegsbrauch  (p.  26)  adds  "horse-holders"  to  the  persons  already  named  who  may  accompany  the  par- 
lement^e,  but  there  is  no  authority  tor  this,  nor  tor  granting  them  inviolability.  The  party  should  be 
strictly  limited  to  the  numbers  allowed  by  the  Hague  rules,  unless  special  authorization  is  given.  {Ed- 
mpuutt  and  Ojypmheim,  p.  53.] 


RIGHTS  OF  COMMANDER  RESPECTING  PARIEMENTAIRE. 

The  commander  to  whom,  a  parlementaire  is  sent  is  not  ill 
all  cases  obliged  to  receive  him. 

He  may  take  all  the  necessary  steps  to  prevent  the  parle- 
mentaire taking  advantage  of  his  mission  to  obtain  in- 
formation. 

In  case  of  abuse,  he  has  the  right  to  detain  the  parlemen- 
taire temporarily.^ — Article  33,  Regulations,  Hague  Convention- 
IV,  1907. 

Article  33,  with  the  exception  of  some  changes  in  form  adopted  on 
the  first  and  second  readings,  is  the  same  as  the  first  two  paragraphs 
of  the  Brussels  Article  44.  It  deals  with  the  right  that  every  bellig- 
erent has  either  to  refuse  to  receive  a  parlementaire,  or  to  take  the 
'measures  necessary  in  order  to  prevent  him  from  profiting  by  his 
mission  to  get  information,  or  finally  to  detain  him  in  case  of  abuse. 
All  these  rules  conform  to  the  necessities  and  customs  of  war. 

The  Brussels  Article  44  contained  a  final  paragraph  permitting  a 
belligerent  to  declare  '  that  he  will  not  receive  panementaires  during 
a  certain  period,'  and  adding  tha;t  'parlementaires  presenting  them- 
selves after  such  a  notification,  from  the  side  to  which  it  has  been 
given,  forfeit  the  right  of  inviolability.'  The  loss  of  inviolability 
is  certainly  an  extreme  penalty;  but  this  special  point  has  no  longer 
any  interest,  for  this  provision  is  omitted  in  the  new  draft.  It  ap- 
pears from  the  discussion  which  took  place  at  the  meeting  of  May 
30,  and  especially  from  the  remarks  made  on  this  article  by  the  first 
delegate  of  Italy,  His  Excellency  Count  Nigra,  that  according  to  the- 
views  of  the  subcommission,  the  principles  of  the  law  of  nations  do 
not  permit  a  belligerent  ever  to  declare,  even  for  a  limited  time,  that 
he  will  not  receive  flags  of  truce.  At  the  Brussels  Conference  in 
1874,  moreover,  this  provision  was  debated  at  length  and  was  only 
finally  accepted  to  satisfy  the  German  delegate.  General  von  Voigts- 
Rhetz.  The  technical  delegates  at  the  Hague  Conference,  and  con- 
spicuously the  German  delegate,  Colonel  Gross  Von  Schwarzhoff,. 
have  on  the  contrary  seemed  to  consider  that  the  necessities  of  war- 
fare are  sufficiently  regarded  in  the  option  that  every  military  com- 
mander has  of  not  receiving  a  flag  of  truce, in  all  circumstances  (first 
paragraph  of  Article  33).  They  accordingly  voted  with  the  entire 
subcommission  for  the  abrogation  of  the  last  paragraph  of  former 
Article  44. 

Repott  to  B[jigue  Conference,  1899,  from  the  Second  CommisBion,  "Reports  t) 
tne  Hague  Conferences,"  p.  147. 

The  commander  to  whom  a  parlementaire  is  sent  is  not  in  all  cases 
and  under  all  conditions  obliged  to  receive  him. 

It  isjawful  for  him  to  take  all  the  necessary  steps  to  prevent  the- 
parlementaire  taking  advantage  of  his  stay  within  the  radius  of  the- 

1  TMs  article  is  substantially  identical  -witli  Article  33,  Regulations,  Hague  Convention  II,  1899. 
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•enemy's  position  to  the  prejudice  of  the  latter,  and  if  the  parlemen- 
taire  has  rendered  himself  guilty  of  such  an  abuse  of  confidence,  he 
has  the  right  to  detain  him  temporarily.  ' 

He  may  likewise  declare  beforehand  that  he  will  not  receive  par- 
.lementaires  during  a  certain  period.     Parlementaires  presenting  them- 
selves after  such  a  notification,  from  the  side  to  which  it  has  been 
■given,  forfeit  the  right  ot  inviolability. 
Art.  44,  Declaration  of  BrusBels. 

The  commander  to  whom  a  parlementaire  is  sent  is  not  in  all  cases 
obliged  to  receive  him. 

The  commander  who  receives  a  parlementaire  has  a  right  to  take 
all  the  necessary  steps  to  prevent  the  presence  of  the  enemy  within 
liis  lines  from  being  prejudicial  to  him. 
Institute,  1880,  p.  32. 

As  flags  of  truce  are  sometimes  sent  from  the  enemy  to  forces  in 
position,  or  on  the  march,  or  in  action,  nominally  for  making  some 
convention,  as  for  a  suspension  of  arms,  but  really  with  the  design 
of  gaining  information,  it  is  proper  that  restrictions  should  be  placed 
upon  its  use.  Thus,  if  sent  to  an  army  in  position,  the  bearer  of  said 
flag  should  never  be  allowed  to  pass  the  outer  line  of  sentinels  nor 
.even  to  approach  within  the  range  of  their  guns,  without  permission. 
If  warned  away,  and  he  should  not  instantly  depart,  he  may  be  fired 
on.  Similar  precautions  may  be  taken  by  an  army  on  the  march. 
If  the  flag  proceeds  from  the  enemy's  lines  during  a  battle,  the  ranks 
which  it  leaves  must  halt  and  cease  their  fire.  When  the  bearer 
displays  his  flag,  he  will  be  signalled  by  the  opposing  force,  either  to 
advance,  or  to  retire;  if  the  former,  the  forces  he  approaches  will 
cease  firing;  if  the  latter,  he  must  install tly  retire;  for,  if  he  should 
-not,  he  may  be  fired  upon. 
Halleck,  p.  674. 

A  belligerent  may  decline  to  receive  a  flag  of  truce,  or  to  hold  any 
intercourse  with  the  enemy,  or  may  even  fire  upon  those  who  persist 
in  attempting  to  open  such  intercourse  after  being  warned  off,  but 
the  bitterness  of  war  rarely  reaches  this  point. 
Woolsey,  p.  225. 

If  the  enemy  receives  persons  under  the  protection  of  a  flag  of  truce 
ie  engages  by  implication  to  suspend  his  war  with  respect  to  them 
for  so  long  as  the  negotiation  lasts;  he  can  not  therefore  make  them 
■prisoners  and  must  afford  them  the  means  of  returning  safely  within 
iiheir  own  lines;  but  a  temporary  detention  is  permissible  if  they  are 
Jikely  to  be  able  to  carry  back  information  of  importance  to  their 
army.  Effectual  precautions  may  always  be  taken  to  hinder  the 
Acquisition  of  such  knowledge;  bearers  of  flags  of  truce  may  for  ex- 
ample be  blindfolded,  or  be  prevented  from  holding  communication 
with  other  persons  than  those  designated  for  the  purpose  of  having 
intercourse  with  them. 
Hall,  p.  563. 

A  commander  may,  for  instance,  refuse  to  receive  a  flag  of  truce, 
or  may  direct  the  bearer  to  be  blindfolded,  if  he  is  executing  a  secret 
movement.     He   may   also,   under   certam   cifcuffistatrces,   declafe 
beforehand  that  a  flag  of  truce  cannot  be  received. 
Holland,  p.  49. 
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'Blindfolding  of  parlementaires. 

The  blindfolding  of  'parlementaires  is  a  common  expedient  to 
prevent  their  picking  up  information  in  the  enemy's  camp;  it  is  pre- 
scribed by  the  French  official  Service  des  Armies  en  Oampagne 
(Article  41)  by  the  German  Field  Service  Regulations  (paragraph 
235),  and  by  the  British  Field  Service  Regulations,  which  lay  down 
(section  94  (3)  that — 

The  bearer  of  a  flag  of  truce,  also  the  trumpeter,  bugler,  or  drummer, 
the  flag-bearer,  and  the  interpreter  ipay  be  blindfolded. 

Spaight,  p.  217.  / 

A  provision  similar  to  this  last  one  [Lieher,  113]  is  to  be  found  in 
the  original  draft  for  the  Brussels  Conference,  which  reads — 

"If  the  bearer  of  a  flag  of  truce  presents  himself  in  the  enemy's 
lines  during  a  battle  and  is  wounded  or  killed,  it  shall  not  be  con- 
sidered as  a  violation  of  law." 

The  words  "by  accident"  were  inserted  after  the  word  "killed" 
in  committee,  but  the  whole  article  was  suppressed  eveiitually  as 
being  likely  to  give  rise  to  recriminations,  owing  to  the  practical 
impossibility  of  proving  whether  the  killing  was  accidental  or  not. 
It  was  felt,  no  doubt,  that  although  the  article  represented  existing 
usage,  no  useful  end  would  be  served  by  drawing  attention,  in  a  dip- 
lomatic document,  to  what  is  an  inevitable  mischance  of  hostilities, 
like  the  fortuitous  killing  of  a  woman  or  child.  To  fire  on  an  envoy 
deli^rately  and  without  warning  would  be  a  breach  of  war  law,  but 
if,  having  presented  himself  and  having  been  signalled  or  warned  to 
retire,  he  persists  in  advancing,  then  military  necessity  would  justify 
his  being  shot  at.  If  a  commander  has  the  right  to  refuse  admission 
to  an  envoy,  he  must  have  the  right  to  take  adequate  steps  to  pre- 
vent the  man's  forcing  admission — perhaps  just  at  the  critical  stage 
•of  some  important  secret  operation. 
Spaight,  p.  221;  Brussels  B.  B.,,  p.  175. 

As  a  commander  of  an  armed  force  is  not,  according  to  article  33 
of  the  Hague  Regulations,  compelled  to  receive  a  bearer  of  a  flag  of 
truce,  a  flag-bearer  who  makes  his  appearance  may  at  once  be  sig- 
nalled to  withdraw.  Yet  even  then  he  is  inviolable  from  the  time 
he  displays  the  flag  to  the  end  of  the  time  necessary  for  withdrawal. 
During  this  time  he  may  neither  be  intentionally  attacked  nor  made 
prisoner.  However,  an  armed  force  in  battle  is  not  obliged  to  stop 
its  military  operations  on  account  of  the  approach  of  an  enemy  flag- 
bearer  who  has  been  signalled  to  withdraw.  Although  the  latter 
may  not  be  fired  upon  intentionally,  should  he  be  wounded  or  killed 
accidentally,  during  the  battle,  no  responsibility  or  moral  blame  would 
rest  upon  the  belligerent  concerned.  In  former  times  the  com- 
mander of  an  armed  force  could  inform  the  enemy  that,  within  a 
certain  defined  or  indefinite  period,  he  would  under  no  circumstances 
or  conditions  receive  a  flag-bearer;  if,  in  spite  of  such  notice,  a  flag- 
bearer  approached,  he  did  not  enjoy  any  privilege,  and  he  could  be 
attacked  and  made  prisoner  like  any  other  member  of  the  enemy 
forces.  But  this  rule  is  now  obsolete,  and  its  place  is  taken  by  the 
rule  that  a  commander  must  never,  except  in  a  case  of  reprisals, 
.declare  beforehand,  even  only  for  a  specified  period,  that  he  will  not 
receive  a  bearer  of  a  flag  of  truce. 
Oppenheim,  vol.  2,  p.  279. 
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The  forces  admitting  enemy  flag-bearers  need  not  allow  them  to 
acquire  information  about  the  receiving  forces  and  to  carry  it  back 
to  their  own  corps.  Flag-bearers  and  their  parties  may,  therefore, 
be  blindfolded  by  the  receiving  forces,  or  be  conducted  by  round- 
about ways, "or  be  prevented  from  entering  into  communication  with 
individuals  other  than  those  who  confer  officially  with  them,  and  they 
may  even  temporarily  be  prevented  from  returning  till  a  certain 
military  operation  of  which  they  have  obtained  information  is  car- 
ried out.  Article  33  of  the  Hague  Regulations  specifically  enacts 
that  a  commander  to  whom  a  flag  of  truce  is  sent  "may  take  all  steps 
necessary  to  prevent  the  envoy  taking  advantage  of  his  mission  to- 
obtain  information."  Bearers  of  flags  of  truce  are  not,  however, 
prevented  from  reporting  to  their  corps  any  information  they  have 
gained  by  observation  in  passing  through  the  enemy  lines  and  in 
communicating  with  enemy  individuals.  But  they  are  not  allowed 
to  sketch  maps  of  defences  and  positions,  to  gather  information 
secretly  and  surreptitiously,  to  provoke  or  to  commit  treacherous 
acts,  and  the  like.  If  nevertheless  they  do  any  of  these  acts,  they- 
may  be  court-martialed.  Articles  33  and  34  of  the  Hague  Regula- 
tions specifically  enact  that  a  flag-bearer  may  temporarily  be  de- 
tained in  case  he  abuses  his  mission  for  the  purpose  of  obtaining  in- 
formation, and  that  he  loses  all  privileges  of  inviolability  "if  it  is 
proved  beyond  doubt  that  he  has  taken  advantage  of  his  privileged 
position  to  provoke  or  commit  an  act  of  treachery." 
Oppenheim,  vol.  2,  p.  280. 

Possible  abuse. 

Abuse  of  his  mission  by  an  authorized  flag-bearer  must  be  dis- 
tinguished from  an  abuse  of  the  flag  of  truce  itself.  Such  abuse  is 
possible  in  two  different  forms : — 

(1)  The  force  which  sends  a,n  authorized  flag-bearer  to  the  enemy 
has  to  take  up  a  corresponding  attitude;  the  ranks  which  the  flag- 
bearer  leaves  being  obliged  to  halt  and  to  cease  fire.  Now  it  con- 
stitutes an  abuse  of  the  flag  of  truce  if  such  attitude  corresponding 
with  the  sending  of  a  flag  of  truce  is  intentionally  not  taken  up  by 
the  sending  force.  The  case  is  even  worse  when  a  flag-bearer  is  in- 
tentionally sent  on  a  feigned  mission  in  order  that  military  opera- 
tions may  be  carried  out  by  the  sender  under  the  protection  due  from 
the  enemy  to  the  flag-bearer  and  his  party. 

(2)  The  second  form  of  a  possible  abuse  appears  in  the  case  in 
which  a  white  flag  is  made  use  of  for  the  purpose  of  making  the  enemy 
believe  that  a  flag  of  truce  is  about  to  be  sent,  although  it  is  not  sent, 
and  of  carrying  out  operations  under  the  protection  granted  by  the 
enemy  to  this  pretended  flag  of  truce. 

It  need  hardly  be  specially  mentioned  that  both  forms  of  abuse 
are  gross  perfidy  and  may  be  met  with  reprisals,  or  with  punishment 
of  the  offenders  in  case  they  fall  into  the  hands  of  the  enemy. 
Oppenheim,  vol.  2,  p.  281. 

Instance  of  abuse. 

The  following  example  on  abuse  of  a  flag  of  truce  is  quoted  by 
Oppenheim  from  Baker^s  Halleck,  vol.  2,  p.  315: — 

"On  July  12,  1882,  while  the  British  fleet  was  lying  off  Alexandria, 
in  support  of  the  authority  of  the  Khedive  of  Egypt,  and  the  rebels' 
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under  Arabi  Pasha  were  being  driven  to  great  straits,  a  rebel  boat, 
carrying  a  white  flag  of  truce,  was  observed  approaching  H.  M.  S. 
Invincible  from  the  harbour,  whereupon  H.  M.  ships  Temeraire  and 
Inflexible,  which  had  just  commenced  firing,  were  ordered  to  sus- 
pend fire.  So  soon  as  the  firing  ceased,  the  boat,  instead  of  going  to 
the  Invincible,  returned  to  the  narbour.  A  flag  of  truce  was  simul- 
taneously hoisted  by  the  rebels  on  the  Ras-el-Tin  fort.  These  de- 
ceits gave  the  rebels  time  to  leave  the  works  and  to  retire  through 
the  town,  abandoning  the  forts,  and  withdrawing  the  whole  of  their 
garrison  under  the  flag  of  truce." 
Oppeaheim,  vol.  2,  p.  282. 

Commanders  of  forces  engaged  in  hostilities  frequently  lodge  com- 
plaints with  each  other  regarding  single  acts  of  illegitimate  warfare 
committed  by  members  of  their  foi-ces,  such  as  abuses  of  the  flag 
of  truce,  violations  of  such  flag  or  of  the  Geneva  Convention,  and  the 
like.  The  complaint  is  sent  to  the  enemy  under  the  protection  of  a 
flag  of  truce,  and  the  interest  which  every  commander  takes  in  the 
legitimate  behaviour  of  his  troops  will  always  make  him  attend  to 
complaints  and  punish  the  offenders,  provided  the  complaints  con- 
cerned are  found  to  be  justified.  Very  often,  however,  it  is  impos- 
sible to  verify  the  statements  in  the  complaint,  and  then  certain  as- 
sertions by  one  party,  and  their  denial  by  the  other,  face  each  other 
without  there  being  any  way  of  solving  the  difficulty. 
Oppenheim,  vol.  2,  p.  302. 

But  the  obligation  to  refrain  from  molestation  is  not  absolute. 
In  the  first  place,  the  commander  to  whom  a  flag  of  tiTice  is  sent  is 
not  bound  to  receive  it.  Custom  prescribes  that  he  must  notify  his 
refusal,  and  gives  him  the  right  to  fire  on  the  flag  party  if  they  con- 
tinue to  advance  in  spite  of  his  notification.  Further,  in  cases  where 
there  is  no  question  of  exclusion,  the  emissary  or  emissaries  may  be 
blindfolded,  and  they  are  held  bound  in  honor  not  to  take  advantage 
of  their  position  for  the  purpose  of  obtaining  military  information, 
whether  or  no  physical  means  are  used  to  hinder  them.  If  important 
movements  are  on  foot,  and  it  is  impossible  that  they  should  have 
failed  to  acquire  some  knowledge  of  them  by  the  evidence  of  their 
own  senses,  they  may  be  kept  in  honorable  detention  for  a  little 
while,  till  the  operations  are  over,  or  till  it  is  no  longer  necessary  to 
keep  them  secret. 
Lawrence,  p.  557. 

A  permission  to  declare  that  flags  of  truce  will  not  be  received  dur- 
ing a  certain  time  was  omitted  at  The  Hague  from  Brussels  44,  the 
■permission  not  to  receive  the  flag  of  truce  being  regarded  as  sufficient. 
Westlake,  vol.  2,  p.  91. 

The  commander  to  whom  the  bearer  of  a  flag  of  truce  is  sent  shall 
decide  whether  to  receive  him  or  not. 

All  necessary  measures  may  be  taken  to  prevent  the  bearer  of  a  flag 
of  truce  from  taking  advantage  of  his  mission  to  obtain  information. 
If  it  be  observed  that  the  bearer  of  a  flag  of  truce  is  guilty  of  such 
abuse,  he  may  be  detained  provisionally. 
Arts.  38  and  39,  Rusaian  Instructions,  1904. 
95257—19 16 
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The  commander  to  whom  a  parlementaire  is  sent  is  not  obliged  in 
every  case  to  receive  him.  There  may  be  a  movement  in  progress  the 
success  of  which  depends  on  secrecy,  or  it  may,  owing  to  the  sta,te  of 
the  defences,  be  undesirable  to  allow  an  envoy  to  approach  a  besieged 
locality.  In  direct  contrast,  however,  to  a  former  rule  it  is  now  no 
longer  permissible — except  in  case  of  reprisals  for  abuses  of  the  flag 
of  truce — ^for  a  belligerent  to  declare  beforehand,  even  for  a  specified 
period,  that  he  will  not  receive  parlementaires. 

It  is  permissible  for  a  commander  to  declare  subject  to  what 
formalities  and  conditions  he  will  receive  a  parlementaire  and  to  fix 
the  hour  and  place  at  which  he  should  appear. 

An  unnecessary  repetition  of  visits  neecl  not  be  allowed. 

Tne  greatest  courtesy  should  be  observed  on  both  sides.  If  there 
is  any  conversation,  the  subject  of  the  military  situation  should  not 
be  touched  on,  and  great  care  taken  to  avoid  giving  or  asking  for 
information.  A  parlementaire  is  not,  however,  forbidden  to  see  and 
afterwards  to  report  what  his  enemy  does  not  hide. 

All  measures  necessary  to  prevent  the  parlementaire  from  taking 
advantage  of  his  mission  to  obtain  information  are  allowable.  Care 
should  be  taken  that  he  and  his  party  are  prevented  from  commu- 
nicating with  anyone  except  the  persons  nominated  to  receive  them. 
If  permission  is  given  for  the  parlementaire  to  enter  the  lines  for  the 
purpose  of  negotiation,  or  if  the  officer  of  the  piquet  or  post,  or  any 
superior  officer,  thinks  it  desirable  for  any  special  reason  to  send  him 
to  the  rear,  he  may,  and  invariably  should,  be  blindfolded,  and  be 
taken  to  the  destination  by  a  circuitous  route. 

A  commander  has  by  the  Hague  rules  the  right  of  detaining  a 
parlementaire  temporarily  if  the  latter  abuses  his  position.  In  addi- 
tion, a  commander  has,  by  a  customary  rule  of  International  Law,  the 
right  to  retain  a  parlementaire  so  long  as  circumstances  require,  if 
the  latter  has  seen  anything  knowledge  of  which  might  have  ill  conse- 
quences to  the  other  army,  or  if  his  departure  would  have  coincided 
with  movements  of  troops  whose  destination  or  employment  he  might 
guess. 

Edmonds  and  Oppenheim,  arts.  234-236,  245,  248,  250. 

He  is  not  obliged,  for  example,  to  receive  him  during  an  engage- 
ment. 

An  absolute  and  unlimited  refusal  to  receive  parlementaires 
would  of  itself  be  rightfully  considered  as  a  violation  of  the  laws  of 
war.     *     *     *       ' 

He  has  likewise  this  right  in  case  military  necessity  requires  it,  for 
example,  if  the  parlementaire  had  surprised  an  important  movement. 
Jacomet,  pp.  85,  86. 

Article  33,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  183,  Austro-Hungarian  Manual,  1913. 


PAEIEMEITTAIEE,  HOW  HE  MAY  lOSE  HIS  RIGHT  OF 
INVIOIABIIITY. 

The  parlementaire  loses  his  rights  of  inviolability  if  it  is 
proved  in  a  clear  and  incontestable  manner  that  he  has 
taken  advantage  of  his  privileged  position  to  provoke  or 
commit  an  act  of  treason.' — Article  84.,  Regulations,  Hague 
Convention  IV,  1907. 

Article  34  is  identical  with  Article  45  of  Brussels.  It  provides 
that  '  the  parlementaire  loses  his  rights  of  inviolability  if  it  is  proved 
in  a  clear  and  incontestable  manner  that  he  has  taken  advantage 
of  his  privileged  position  to  provoke  or  commit  an  act  of  treason'. 
This  provision  elicited  no  remarks  as  to  its  substance.  It  was  merely 
asked  how  a  parlementaire  could  commit  an  act  of  treason  against 
the  enemy.  The  text  was  nevertheless  retained  in  view  of  certain 
systems  of  penal  legislation  which  regard  the  instigator  of  an  offence 
as  a  principal. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  147. 

If  a  parlementaire  abuse  the  trust  reposed  in  him   he  may  be 
temporarily  detained,  and,  if  it  be  proved  that  he  has  taken  advan- 
tage of  his  privileged  position  to  abet  a  treasonable  act,  he  forfeits 
his  right  to  inviolability. 
Institute,  1880,  p.  33. 

In  the  Instructions  to  the  United  States  Armies  of  April  24,  1863, 
sec.  14,  it  is  declared  that,  if  "it  be  discovered  and  fairly  proved  that 
a  flag  of  truce  has  been  abused  for  surreptitiously  obtaining  military 
knowledge,  the  bearer  of  the  flag  thus  abusing  his  sacred  character  is 
deemed  a  spy;"  yet  great  caution  is  enjoined  in  convictions  of  that 
description,  on  account  of  the  great  utility  of  flags  of  truce,  and  the 
good  faith  to  be  observed  towards,  as  well  as  by,  their  bearers. 
Dana's  Wheaton,  p.  430,  note  167. 

It  is  a  necessary  consequence  of  the  obligation  to  conduct  the  non- 
hostile  intercourse  of  war  with  good  faith,~that  a  belligerent  may  not 
make  use  of  a  flag  of  truce  in  order  to  obtain  military  information; 
and  though  its  bearer  is  not  e±pected  to  refrain  from  reporting 
whatever  he  may  learn  without  effort  on  his  own  part,  any  attempt 
to  acquire  knowledge  surreptitiously  exposes  him  to  be  treated  as  a 
spy.  Deserters,  whether  bearing  or  in  attendance  upon  a  flag  of 
truce,  are  not  protected  by  it;  they  may  be- seized  and  executed, 
notice  being  given  to  the  enemy  of  the  reason  of  their  execution. 
Hall,  p,  563. 

1  This  article  is  substantially  identical  witli  Article  34,  Kegolations,  Hague  Convention  n,  1899. 
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Meaning  of  "treason." 

"Trahison"  in  the  original,  i.  e.  "treason",  an  offence  of  which, 
in  strictness,  an  enemy  cannot  be  guilty.  "Trahison,"  and  its 
German  equivalent  "Verrath",  or  more  specifically  "Kriegsverrath", 
are,  however,  habitually  employed  in  a  much  wider  sense,  as  appli- 
cable to  any  acts  on  the  part  of  inhabitants  of  invaded  territory 
which  are  calculated  either  to  deceive  the  invader,  or  to  inform 
their  own  side  of  his  forces  and  movements.  See,  e.  g.,  the  French 
Code  de  Justice  militaire,  and  the  KriegshraucTi  of  the  Prussian  Gen- 
eral Staff,  p.  50. 
Holland,  p.  49. 

It  is  for  the  commander  who  receives  the  flag  of  truce  to  ensure 
that  the  bearer  gains  no  information,  whether  by  sight  or  speech, 
and  if  he  fails  to  take  the  requisite  precautions,  it  is  palpably  unjust 
to  treat  the  envoy's  offence,  for  which  his  (the  commander's)  con- 
tributory negligence  is  partly  to  blame,  as  the  very  grave  offence 
of  spying.  Article  34  is  authority  for  the  pimishment  of  a  farle- 
mentaire  who  "instigates  or  commits  an  act  of  treachery,"  and  under 
"treachery"  would  no  doubt  be  reckoned  some  such  act  as  obtain- 
ing military  plans  or  documents  from  some  accomplice  in  the  ene- 
my's lines,  instigated  to  his  treasonable  act  by  the  parlementaire. 
Such  a  case  as  this  would  seem  properly  punishable  as  espionage,  for 
the  spy  is  not  the  less  guilty  because  the  enemy  soldier  is  guilty 
too.  Similarly  a  parlementaire  who  sketches  defences,  in  the  im- 
probable case  of  his  being  able  to  bribe  the  soldiers  told  off  to  keep 
watch  over  him  to  allow  him  to  do  so,  would  seem  to  be  a  spy  within 
the  meaning  of  the  term.  The  original  draft  of  the  article  which 
came  before  the  Brussels  Conference  stated  that  a  parlementaire 
lost  inviolability  if  proved  to  have  abused  his  privileged  position 
"to  collect  information  or  to  incite  to  treachery,"  but  the  words  in 
italics  were  omitted  on  the  ground  that  the  provision  was  already 
embodied  in  the  article  dealing  with  spies  (Article  29).  The  Hague 
Conferences  were  silent  on  the  subject  and  there  is  sdme  imcertainty 
as  to  whether  a  parlementaire  who  manages  to  obtain  some  military 
information  either  by  looking  about  him  or  by  asking  the  enemy 
soldiers  is  to  be  considered  a  spy  or  not.  It  is  much  to  be  desired 
that  the  next  Hague  Conference  should  make  the  matter  quite  clear. 
The  protocol  of  the  Brussels  Conference — the  commentary  on  an 
article  which  is  now  Conventional  war  law — and  the  last  line  of  Ar- 
ticle 33  are  hardly  consistent.  Under  the  former,  the  parlementaire 
who  "collects  information"  {r'ecueillir  des  renseignements  is  a  spy 
and  liable  to  be  tried  and  shot  or  hanged;  under  the  latter,  he  is 
only  liable  to  be  temporarily  detained  if. he  abuses  his  position  "to 
obtain  information"  {pour  se  renseigner).  Of  course  the  parlemen- 
taire who  commits  a  treacherous  overt  act  —if,  for  instance,  by  making 
a  sudden  attempt,  he  kills  the  enemy  commander,  or  puts  the  finish- 
ing touch  to  a  previously  concerted  plan  of  blowing  up  the  enemy's 
magazine —clearly  forfeits  his  claim  to  inviolability.  Such  treacher- 
ous acts  are  immediately  damaging  in  their  effects,  and  a  special 
provision  is  no  doubt  required  to-deter  a  desperate  man  from  abus- 
ing his  privileged  position  to  carry  them  out.  But  spying,  or  quasi- 
spying,  stands  on  a  different  footing.  Here  the  detention  of  the 
envoy  would  prevent  any  ill  result  following  from  the  abuse  of  the 
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flag  of  truce,  and  this  consideration,  together  with  the  fact  already 
referred  to,  that  it  is  the  duty  of  the  beUigerent  receiving  the  flag 
of  truce  to  prevent  any  possibility  of  its  being  abused,  makes  one 
incline  to  the  view  that  in  none  but  the  very  extremest  cases  (if  he 
purchases  plans,  say,  or  sketches  defences)  ought  a  jiarlementaire  to 
be  regarded  as  a  spy. 

Spaight,  pp.  219,  220;  Brussels  B.  B.,  pp.  175,  208. 

In  the  second  place,  anything  approaching  to  treachery  on  the 
part  of  the  bearer  of  a  flag  of  truce  deprives  him  of  his  personal 
inviolability.  If  he  purchases  plans,  or  incites  soldiers  to  desertion, 
or  attempts  to  sketch  defences,  he  may  be  deprived  of  liberty,  or 
perhaps,  in  extreme  cases,  executed  as  a  spy. 
Lawrence,  p.  558. 

The  bearer  of  a  flag  of  truce  loses  the  right  of  personal  inviolability 
if  it  be  proven  that  he  has  taken  advantage  of  his  privileged  position 
to  provoke  treachery. 

Art.  40,  Russian  Instructions,  1904. 

The  original  French  word  used  is  "trahisen, "  in  the   Hague  rule. 
It  was  translated  "treachery,"  probably  because  a  parlementaire 
can  not,  strictly  speaking,  be  guilty  of  treason. 
U.  S.  Manual,  p.  75. 

He  [the  parlementaire]  is  then  treated  as  a  spy.  In  this  case,  it  is 
necessary  to  bring  to  the  knowledge  of  the  hostile  army  the  measures 
of  severity  taken  with  regard  to  him  and  the  reasons  upon  which  they 
are  based. 

Jacomet,  p.  86. 

A  parlementaire  loses  his  right  of  inviolability  if  it  is  proved  in  a 
positive  and  incontestable  manner  that  he  has  taken  advantage  of 
his  privileged  position  to  provoke  or  commit  an  act  of  treason.  He 
can  then  be  put  on  his  trial. 

Edmonds  and  Oppenheim,  art.  251. 

Although  a  parlementaire  cannot  in  strictness  commit  an  act  of 
treason  as  regards  the  enemy,  the  word  treason  has  been  main- 
tained in  the  Hague  Rules  because  in  some  penal  codes  the  instigator 
of  an  act  of  treason  is  considered  an  accessory.  (Hague  Conference, 
1899,  p.  147.)  In  the  translation  of  art.  34  of  the  Hague  Rules, 
trahison  is,  in  error,  rendered  "treachery,"  not  "treason." 
Edmonds  and  Oppenheim,  p.  55. 

Of  course  any  contravention  of  the  last  two  conditions  puts  an  end 
to  his  [the  parlementaire's]  inviolabihty;  it  may  justify  his  immediate 
capture,  and  in  extreme  cases  (espionage,  hatching  of  plots),  his  con- 
demnation by  military  law. 
German  War  Book,  p.  118. 

Article  34,  Annex  to  Hague  Conference  IV,  1907,  is  substantially 
identical  with  section  184,  Austro-Hungarian  Manual,  1913. 


CAPITUIATIONS. 

Capitulations  agreed  upon  between  the  contracting  parties 
must  take  into  account  the  rules  of  military  honor. 

Once  settled,  they  must  be  scrupulously  observed  by  both 
parties.^ — Article  35,  Regulations,  Hague  Convention  IV,  1907. 

Chapter  rv,  Capitulations  (Article  36). 

The  sole  article  of  this  chapter  is,  with  a  few  changes  in  wording, 
hke  Article  46  of  the  Brussels  project. 

The  clause  according  to  which  'capitulations  can  never  include 
conditions  contrary  to  honor  or  miUtary  duty,'  proposed  at  Brussels 
by  the  French  delegate.  General  Arnaudeau,,  and  inserted  almost 
literally  in  Article  46,  has  been  retained  in  principle. 

The  wording  of  the  new  Article  35,  as  adopted  by  the  subcommis- 
sion,  gives  even  a  more  imperative  form  to  this  principle  by  saying 
that  the  capitulations  'must  take  into  account  the  rules  of  military 
honour.'     • 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  148. 

The  conditions  of  capitulations  are  discussed  between  the  con- 
tracting parties. 

They  must  not  be  contrary  to  mihtary  honour. 

Once  settled  by  a  convention,  they  must  be  scrupulously  observed 
by  both  parties. 

Art.  46,  Declaration  of  Brussels. 

Military  conventions  made  between  belligerents  during  the  con- 
tinuance of  war,  such  as  armistices  and  capitulations,  must  be  scrupu- 
I6usly  observed  and  respected. 
Institute,  1880,  p.  29. 

Definition. 

Capitulations    are    agreements    entered   into    by    a    commanding 
officer  for  the  surrender  of  his  army,  or  by  the  governor  of  a  town, 
or  a  fortress,  or  particular  district  of  coimtry,  to  surrender  it  into  the 
hands  of  the  enemy. 
Halleck,  p.  660. 

Stipulations. 

Capitulations  usually  contain  stipulations  with  respect  to  the 
inhabitants  of  the  place  which  is  surrendered,  the  security  of  their 
religion,  property,  privileges  and  franchises,  and  also  with  respect  to 
the  troops  or  garrison,  either  allowing  them  to  march  out  with  their 
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arms,  and  baggage,  with  the  honours  of  war,  or  requiring  them  to  lay 
down  their  arms  and  surrender  as  prisoners  of  war.  The  general 
phrase  "with  all  the  honours  of  war,"  is  usually  construed  to  mclude 
the  right  to  march  with  colours  displayed,  drums  beating,  etc.  It  is 
proper,  however,  that  such  matters  should  be  precisely  stated  in  the 
articles  of, capitulation. 
Halleck,  p.  660. 

Authority  to  make  capitulations. 

The  authority  to  make  capitulations  falls  within  the  scope  of  the 
general  powers  of  the  chief  commander  of  the  military  or  naval  forces, 
or  of  the  town,  fortress,  or  district  of  country  included  in  the  capitu- 
lation. The  power  of  the  general  or  admiral  to  enter  into  an  ordi- 
nary capitulation,  the  same  as  in  the  case  of  a  truce,  is  necessarily 
implied  in  his  office.  So,  of  the  chief  officer  of  a  town,  fortress,  or 
district  of  country.  "The  governor  of  a  town,"  says  Rutherforth, 
"is  the  commander  of  the  garrison,  that  is,  of  an  aimy  employed  for 
the  particular  purpose  of  defending  the  town.  The  nature,  there- 
fore, of  his  trust  implies  that  his  compacts  about  surrendering  the 
town  will  bind  himself  and  the  garrison.  If  he  surrenders  it  when  he 
might  have  defended  it,  or  upon  worse  terms  then  he  might  have 
made,  he  is  accountable  to  his  own  state  for  his  misconduct;  but  the 
abuse  of  his  power  does  not  affect  any  compact  which  he  makes,. in 
consequence  of  that  power."  But  if  unusual  and  extraordinary 
stipulations  are  inserted  in  the  capitulation  which  are  not  within 
the  ordinary  and  implied  powers  of  the  officer  making  it,  they  are 
not  binding  either  upon  the  state  or  upon  the  troops.  or  example, 
if  the  general  should  stipulate  that  his  troops  shall  never  bear  arms 
against  the  same  enemy,  or,  if  the  governor  of  a  place  should  agree 
to  cede  it  to  the  enemy  as  a  conquest,  such  agreements,  not  coming 
within  his  implied  powers,  would  be  null  and  void,  unless  special 
authority  to  that  effect  had  been  given  to  him,  or  his  acts  should  sub- 
sequently receive  the  sanction  of  his  government. 
Halleck,  p.  660;  Rutherforth,  Institutes,  b.  2,  ch.  9,  sec.  21. 

Authority  of  commanders. 

Capitulations  for  the  surrender  of  troops,  fortresses,  and  partucilar 
districts  of  coimtry,  faU  naturally  within  the  scope  of  the  general 
powers  intrusted  to  military  and  naval  commanders.  Stipulations 
between  the  governor  of  a  besieged  place,  and  the  general  or  admiral 
commanding  the  forces  by  which  it  is  invested,  if  necessarily  con- 
nected with  the  surrender,  do  not  require  the  subsequent  sanction 
of  their  respective  sovereigns.  Such  are  the  usual  stipulations  for 
the  security  of  the  rehgion  and  privileges  of  the  inhabitants,  that 
the  garrison  shall  not  bear  arms  against  the  conquerors  for  a  limited 
period,  and  other  like  clauses  properly  incident  to  the  particular 
nature  of  the  transaction.  But  if  the  commander  of  the  fortified 
town  undertake  to  stipulate  for  the  perpetual  cession  of  that  place, 
or  enter  into  other  engagements  not  fairly  within  the  scope  of  his 
implied  authority,  his  promise  amounts  to  a  mere  sponsion. 
Dana's  Wheaton,  pp.  499,  500. 
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The  conTention  concluded  at  Closter-Seven,  during  the  seven  years' 
war,  between  the  Duke  of  Cumberland,  commander  of  the  British 
forces  in  Hanover,  and  Marshal  Richeheu,  commanding  the  French 
army,  for  a  suspension  of  arms  in  the  north  of  Germany,  is  one  of  the 
most  remarkable  treaties  of  this  kind  recorded  in  modem  history. 
It  does  not  appear,  from  the  discussions  which  took  place  between 
the  two  governments  on  this  occasion,  that  there  was  any  disagree- 
ment between  them  as  to  the  true  principles  of  international  law 
apphcable  to  such  transactions.  The  conduct,  if  not  the  language 
of  both  parties,  implies  a  mutual  admission  that  the  convention  was 
of  a  nature  to  require  ratification,  as  exceeding  the  ordinary  powers  of 
military  commanders  in  respect  to  mere  mihtary  capitulations.  The 
same  remark  may  be  applied  to  the  convention  signed  at  El  Arish, 
in  1800,  for  the  evacuation  of  Egypt  by  the  French  army;  although 
the  position  of  the  two  governments,  as  to  the  convention  of  Closter- 
Seven,  was  reversed  in  that  of  El  Arish,  the  British  government  refus- 
ing in  the  first  instance  to  permit  the  execution  of  the  latter  treaty 
upon  the  ground  of  the  defect  in  Sir  Sidney  Smith's  powers,  and, 
after  the  battle  of  HeHopolis,  insisting  upon  its  being  performed  by 
the  French,  when  circumstances  had  varied  and  rendered  its  execu- 
tion no  longer  consistent  with  their  policy  and  interest.  Good  faith 
may  have  characterized  the  conduct  of  the  British  government  in 
this  instance,  as  was  strenuously  insisted  by  ministers  in  the  par- 
liamentary discussions  to  which  the  treaty  gave  rise,  but  there  is  at 
least  no  evidence  of  perfidy  on  the  part  of  General  Kleber.  His 
conduct  may  rather  be  compared  with  that  of  the  Duke  of  Cumber- 
land at  Closter-Seven,  (and  it  certainly  will  not  suffer  by  the  com- 
parison,) in  concluding  a  convention  suited  to  existing  circumstances, 
which  it  was  plainly  his  interest  to  carry  into  effect  when  it  was  signed, 
and  afterwards  refusing  to  abide  by  it  when  those  circumstances  were 
materially  changed.  In  these  compacts,  time  is  material:  indeed  it 
may  be  said  to  be  of  the  very  essence  of  the  contract.  If  any  thing 
occurs  to  render  its  immediate  execution  impracticable,  it  becomes 
of  no  effect,  or  at  least  is  subject  to  be  varied  by  fresh  negotiation. 
Dana's  Wheaton,  pp.  500,  501. 

Capitulations  formerly  were  often  made  on  the  condition  of  not 
being  relieved  by  a  certain  day.  They  are  usually  formal  agreements 
in  writiag  between  the  officers  in  command  on  both  sides,  who,  imless 
the  power  is  taken  from  them  with  the  knowledge  of  the  other  party, 
are  empowered  to  make  aU  such  arrangements. 
Woolsey,  p.  255. 

Authority  of  commanders. 

In  so  far  as  capitulations  are  agreements  of  a  strictly  military 
kind,  officers  in  superior  or  detached  command  are  as  a  general 
mle  competent  to  enter-  into  them.  But  stipulations  affecting 
the  political  constitution  or  administration  of  a  country  or  place, 
or  making  engagements  with  respect  to  its  future  independence, 
cannot  be  consented  to  even  by  an  officer  commanding  in  chief  with- 
out the  possession  of  special  powers;  and  a  subordinate  commander 
cannot  grant  terms  without  reference  to  superior  authority,  under 
which  the  enemy  gains  any  advantage  more  soUd  than  permission 
to  surrender  with  forms  of  honour. 
Hall,  p.  573. 
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Sponsion.. 

A  capitulation  is  an  agreement  for  the  surrender  of  troops  or  places. 

A  capitulation  clearly  in  excess  of  the  implied  authority  of  the 

■officer  by  whom  it  is  made,  when  it  is  technically  described  as  a  mere 

"sponsion,"  as,  for  instance,  that  his  troops  shall  never  serve  again 

against  the  same  enemy,  may  be  repudiated  by  his  Government. 

It  is  an  imphed  condition,  in  the  capitulation  of  a  place,  that  the 
capitulating  force  shall  not  destroy  its  fortifications  or  stores,  after 
the  conclusion  of  the  agreement. 
Holland,  p,  49. 

Non-destruction,  of  property. 

The  capitulation  once  signed,  the  terms  of  the  contract  must  be 
strictly  observed.  "  So  soon  as  a  capitulation  is  signed, "  says  para- 
graph 146  of  the  American  Instructions,  "the  capitulator  has  no 
right  to  demohsh,  destroA*  or  injxne  the  works,  atms,  stores  or  ammu- 
nition, in  his  possession,  during  the  time  which  elapses  between  the 
signing  and  the  execution  of  the  capitulation,  unless  otherwise  stipu- 
lated in  the  same."  Sometimes  a  clause  to  this  effect  is  inserted 
in  the  conditions  but  it  is  unnecessary,  being  implied  in  the  contract. 
"It  is  an  imphed  condition  in  the  capitulation  of  a  place  that  the 
capitulating  force  shall  not  destroy  its  fortifications  or  stores  after 
the  conclusion  of  the  agreement." 

Spaight,  p.  250;  Holland,  Laws  and  Customs  of  War,  note  to  Article  XXXV. 

Conditions  before  and  after  signing . 

A  commander  who  has  brought  a  fortress  to  the  point  of  capitulating 
may  make  the  non-destruction  of  property  during  the  negotiations 
a  condition  for  granting  better  terms,  and  it  may  suit  the  besieged's 
interests  to  meet  him  in  the  matter.  In  the  absence  of  such  a  special 
arrangement,  the  commandant  has  a  perfect  right  to  dispose  as  he 
chooses  of  his  materiel  up  to  the  moment  of  the  signing  of  the  act 
of  capitulation.      *     *     * 

The  same  principles  which  apply  to  the  materiel  of  a  fortress  which 
-has  capitulated  are  applicable  also  in  the  case  of  the  personnel.  Once 
the  capitulation  is  signed,  the  position  is  stereotyped  and  fixed;  the 
statiLS  quo  of  the  moment  of  signature  must  be  honourably  main- 
tained. The  victorious  belligerent  is  justified  in  expecting  that  not 
only  the  materiel  but  the  personnel  of  the  capitulating  force  shall  be 
handed  over  to  liim  in  accordance  with  the  terms  of  the  convention . 
Spaight,  pp.  251,  253. 

Limitations, 

Capitulations  are  conventions  between  armed  forces  of  belhger- 
•ents  stipulating  the  terms  of  surrender  of  fortresses  and  other  de- 
fended places,  or  of  men-of-war,  or  of  troops.  It  is,  therefore,  nec- 
essary to  distinguish  between  a  simple  and  a  stipulated  smrender. 
If  one  or  more  soldiers  lay  down  their  arms  and  surrender,  or  if  a 
fortress  or  a  man-of-M^ar  surrenders  without  making  any  terms 
whatever,  there  is  no  capitulation,  for  capitulation  is  a  convention 
stipulating  the  terms  of  surrender. 

Capitulations  are  military  conventions  only  and  exclusively;  they 
must  not,  therefore,  contain  arrangements  other  than  those  of  a 
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local  and  military  character  concerning  the  surrendering  forces^ 
places,  or  ships.  If  they  do  contain  such  arrangements,  the  latter- 
are  not  valid,  unless  they  are  ratified  by  the  political  authorities  of 
both  belligerents.  The  surrender  of  a  "certain  place  or  force  may, 
of  course,  be  arranged  by  some  convention  containing  other  than 
military  stipulations,  but  then  such  surrender  would  not  originate 
from  a  capitulation.  And  just  as  is  their  character,  so  the  purpose 
of  capitulations  is  merely  military — namely,  the  abandonment  of  a, 
hopeless  struggle  and  resistance  which  would  only  involve  useless 
loss  of  life  on  the  part  of  a  hopelessly  beset  force.  Therefore,  what- 
ever may  be  the  indirect  consequences  of  a  certain  capitulation,  its 
direct  consequences  have  nothing  to  do  with  the  war  at  large,  but 
are  local  only  and  concern  the  surrendering  force  exclusively. 
Oppenheim,  vol.  2,  p.  284,  285. 

Conditions  before  and  after  signing. 

If  special  conditions  are  not  agreed  upon  in  a  capitulation,  it  is 
concluded  under  the  obvious  condition  that  the  surrendering  force 
become  prisoners  of  war,  and  that  all  war  material  and  other  public 
property  in  their  possession  or  within  the  surrendering  place  or 
ship  are  surrendered  in  the  condition  they  were  at  the  time  when  the 
signature  was  given  to  the  capitulation.  Nothing  prevents  a  force 
fearing  smrender  from  destroying  their  provisions,  mimitions,  their 
arms  and  other  instruments  of  war  which,  when  falling  into  the  hands 
of  the  enemy,  would  be  useful  to  him.  Again,  nothing  presents  a 
commander,  even  after  negotiations  regarding  surrender  have  begun,, 
from  destroying  such  articles.  But  when  once  a  capitulation  has 
been  signed,  such  destruction  is  no  longer  lawful,  and,  if  carried  out, 
constitutes  perfidy  which  may  be  punished  by  the  other  party  as  a 
war  crime. 

But  special  conditions  may  be  agreed  upon  between  the  forces  con- 
cerned, and  they  must  then  be  faithfully  adhered  to  by  both  parties. 
The  only  rule  which  article  35  of  the  Hague  Regulations  enacts  re- 
garding capitulations  is  that  the  latter  must  be  m  accordance  with 
the  demands  of  military  honour,  and  that,  when  once  settled,  they 
must  be  scrupulously  observed. 
Oppenheim,  vol.  2,  pp.  285,  286. 

Possible  teims. 

It  is  instructive  to  give  some  instances  of  possible  conditions: — 
A  condition  of  a  capitulation  may  be  the  provision  that  the  conven- 
tion shall  be  valid  only  if  within  a  certain  period  relief  troops  are 
not  approaching.  Provision  may,  further,  be  made  that  the  sur- 
rendering forces  shall  not  in  every  detail  be  treated  like  ordinary 
prisoners  of  war.  Thus  it  may  be  stipulated  that  the  officers  or  even 
the  soldiers  shall  be  released  on  parole,  that  officers  remaiiiiiig  pris- 
oners shall  retain  their  swords.  Whether  or  not  a  belligerent  will 
grant  or  even  offer  such  specially  favourable  conditions  depends 
upon  the  importance  of  the  force,  place,  or  ship  to  be  surrendered, 
and  upon  the  bravery  of  the  surrendering  force.  There  are  even 
instances  of  capitulations  which  stipulated  that  the  surrendering 
forces  should  leave  the  place  with  full  honours,  carrying  their  arms 
and  baggage  away  and  joining  their  own  army  unmolested  by  the- 
enemy  through  whose  lines  they  had  to  march. 
Oppenheim,  vol.  2,  p.  286. 
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Form  of  capitulations. 

No  rule  of  international  law  exists  regarding  the  form  ot  capitula- 
tions, which  may,  therefore,  be  concluded  either  orally  or  in  writing. 
But  they  are  usually  concluded  in  writing.  Negotiations  for  sur- 
render, from  whichever  side  they  emanate,  are  usually  sent  under  a 
flag  of  truce,  but  a  force  which  is  ready  to  surrender  without  special 
conditions  can  indicate  their  intention  by  hoisting  a  white  flag  as  a 
signal  that  they  abandon  all  and  every  resistance.  The  question 
whetlier  the  enemy  must  at  once  cease  firing  and  accept  the  sur- 
render, is  to  be  answered  in  the  afiirmative,  provided  he  is  certain 
that  the  white  flag  was  hoisted  by  order  or  with  the  authority  of  the 
commander  of  the  respective  force.  As,  however,  such  hoisting 
jnay  well  have  taken  place  without  the  authority  of  the  commander 
and[  may,  therefore,  be  disowned  by  the  latter,  no  duty  exists  for 
the  enemy  to  cease  his  attack  until  he  is  convinced  that  the  white 
flag  really  indicates  the  intention  of  the  commander  to  surrender. 
Oppenheim,  vol.  2,  p.  286. 

Authority  of  commanders. 

The  competence  to  conclude  capitulations  is  vested  in  the  com- 
manders of  the  forces  opposing  each  other.  Capitulations  entered 
into  -by  unauthorised  subordinate  ofiicers  may,  therefore,  be  dis- 
owned by  the  commander  concerned  without  breach  of  faith.  As 
regards  special  conditions  of  capitulations,  it  must  be  particularly 
noted  that  the  competence  of  a  commander  to  grant  them  is  limited 
to  those  the  fulfilment  of  which  depends  entirely  upon  the  forces 
under  his  command.  If  he  grants  conditions  against  his  instruc- 
tions, his  superiors  may  disown  such  conditions.  And  the  same  is 
valid  if  he  grants  conditions  the  fulfilment  of  which  depends  upon 
forces  other  than  his  own  and  upon  superior  ofiicers. 
Oppenheim,  vol.  2,  p.  287. 

That  capitulations  must  be  scrupulously  adhered  to  is  an  old 
customary  nile,  now  enacted  by  article  35  of  the  Hague  Regulations. 
Any  act  contrary  to  a  capitulation  would  constitute  an  international 
delinquency  if  ordered  by  the  belligerent  Government  concerned, 
and  a  war  crime  if  committed  without  such  order.  Such  violation 
may  be  met  with  reprisals  or  punishment  of  the  ofl'enders  as  war 
criminals. 

Oppenheim,  vol.  2,  p.  289. 

Sponsions. 

Every  ofiicer  in  chief  command  of  an  army,  fieet,  or  fortified  post, 
is  competent  to  enter  into  a  capitulation  with  regard  to  the  forces 
or  places  under  his  control;  but  if  he  makes  stipulations  affecting 
other  portions  of  the  field  of  hostilities,  they  must  be  ratified  by  the 
commander-in-chief  before  they  become  valid.  Moreover,  the  rati- 
fication of  the  supreme  authorities  in  the  state  is  required  when  a 
commander,  supreme  or  subordinate,  makes  a  capitulation  at  vari- 
ance with  the  terms  of  his  instructions,  or  includes  pohtical  condi- 
tions among  the  articles  he  agrees  to.  Stipulations  in  excess  of  the 
powers  of  those  who  make  them  are  called  Sponsions,  and  are  null 
and  void  unless  the  principals  on  each  side  accept  them.  In  default 
of  such  acceptance,  an  agreement  of  the  kind  we  are  considering  has 
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no  validity,  and  all  acts  done  under  it  must  be  reversed  as  far  as  pos- 
sible. A  good  example  of  a  Sponsion  is  to  be  found  in  the  Capitula- 
tion entered  into  by  General  Sherman  in  April,  1865,  with  General 
Johnston,  the  commander  of  the  last  Confederate  army  in  the  field 
east  of  the  Mississippi.  On  condition  that  the  Confederate  soldiers 
should  immediately  disband  and  deposit  their  arms  in  the  arsenals  of 
their  respective  states,  it  provided  that  the  state  governments  which 
submitted  to  the  Federal  authorities  were  to  be  recognized,  and  the 
people  of  the  Confederacy  guaranteed  their  pohtical  rights  and  fran- 
chises as  citizens  of  the  Umon. 

These  conditions  went  beyond  the  sphere  of  mihtary  action,  and 
were  clearly  in  advance  of  the  general's  authority,  though  he  had 
some  reason  to  beheve  that  they  would  prove  acceptable.  The 
government  of  Washington  was,  however,  guilty  of  no  act  of  bad 
faith  when  it  repudiated  them. 

Lawrence,  p.  563;  W.  T.  Sherman,  Memoirs,  Vol.  II,  ch.  xxiii. 

Destruction  of  supplies,  etc. 

Undoubtedly  it  is  the  right,  it  may  almost  be  called  the  duty,  of 
the  beaten  commander  to  destroy  £is  far  as  he  can  his  stores,  artillery, 
and  instruments  of  warfare  before  he  makes  his  surrender.  Such  de- 
struction may  go  on  during  the  negotiations,  but'  it  must  cease  the 
moment  the  agreement  is  concluded.  The  point  was  discussed  in 
connection  with  the  capitulation  of  Port  Arthur  in  the  Russo-Japa- 
nese War.  General  Stoessel  destroyed  war-ships,  battle-flags,  and 
some  of  the  fortifications,  before  he  gave  up  the  place.  But  inasmuch 
as  nothing  of  the  kind  was  done  after  the  signature  of  the  capitula- 
tion at  9.45  A.  M.  on  January  2,  1905,  military  honor  was  in  no  way 
violated.  Japanese  writers  refrain  from  any  accusations  of  disloyal 
conduct,  and  they  regard  the  surrender  as  having  been  made  in 
strict  accordance  with  the  laws  of  war. 

Lawrence,  pp.  563,  564;  Takahaslii,  p.  210;  Ariga,  p.  324. 

Capitulations  therefore  which  transcend  these  limits  [set  out  by 
Hall,  above]  require  to  be  ratified  by  the  commander-in-chief  or 
the  state  of  the  ofiicer  granting  them,  and,  if  and  when  such  ratifica- 
tion is  received,  the  commander  who  accepted  the  terms  is  entitled 
to  reconsider  the  situation  and  refuse  the  surrender.  The  article 
[Hague  Regulations  35]  and  these  maxims  apply  equally  to  the 
capitulations  of  fortresses  and  of  field  forces,  and  no  less  to  those  of 
naval  forces. 

Westlake,  voL  2,  p.  92. 

In  capitulations  for  the  surrender  of  strong  places  or  fortified 
camps  the  commanding  officer,  in  cases  of  urgent  necessity,  may  agree 
that  the  troops  under  his  command  shall  not  fight  again  during  the 
war,  unless  exchanged. 
Lieber,  art.  129. 

So  soon  as  a  capitulation  is  signed,  the  capitulator  has  no  right  to 
demolish,  destroy,  or  injure  the  works,  arms,  stores,  or  ammunition, 
in  his  possession,  during  the  time  which  elapses  between  the  signing 
and  the  execution  of  the  capitulation,  unless  otherwise  stipmatea 
in  the  same. 

Lieber,  art.  144. 
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After  signing  the  capitulation  of  a  fortified  place,  the  capitulator 
must  not  injure  the  works  or  property  which  he  is  to  deliver  up, 
unless  the  right  to  do  so  is  reserved  in  the  capitulation. 
Field,  p.  509. 

A  capitulation  can  be  validly  concluded  in  international  law  by 
any  independent  commander,  within  the  limits  of  his  competence 
and  of  the  means  at  his  actual  disposal  in  the  local  circiunstances, 
or  indeed  by  a  plenipotentiary  who  represents  that  commander. 
Some  legislations  forbid  the  conclusion  of  capitulations  in  certain 
determined  conditions. 
Swiss  Manual,  p.  30. 

The  one  who  capitulates,  in  particular,  when  once  the  act  of  capitu- 
lation has  been  signed,  can  no  longer  of  himself  make  any  modification 
whatever  in  the  conditions  regulating  the  fate  of  the  personnel  or 
materiel. 

On  the  other  hand,  it  is  admitted  that  a  capitulation  may  be 
annulled  at  any  time,  if  help  from  outside  comes  up. 
Swiss  Manual,  p.  30. 

Before  the  signature  of  the  capitulation,  the  commander  of  the 

Slace  may  take  all  measures  that  seem  good  to  him  and  effect  any 
estruction. 
On  the  contrary,   after  the  signature  of  the  capitulation  he  is 
obliged  to  hand  over  the  place  exactly  in  the  state  in  which  it  was  at 
the  very  moment  of  such  signature. 
Jacomet,  p.  87. 

The  condition  accorded  the  besieged  in  the  capitulation  should 
not  be  made  worse  than  that  of  prisoners  of  war.     The  disarmed  ad- 
versary should  not  be  subjected  to  humiliating  conditions. 
Jacomet,  p.  87. 

A  capitulation  is  an  agreement  entered  into  between  commanders 
of  belligerent  forces  for  the  surrender  of  a  body  of  troops,  a  fortress, 
or  other  defended  locality,  or  of  a  district  of  the  theatre  of  operations. 

Capitulations  are  essentially  military  agreements,  which  involve 
the  cessation  of  further  resistance  by  the  force  of  the  enemy  which 
capitulates.     The  surrender  of  a  territory  is  frequently  spoken  of 
as  an  evacuation. 
U.  S.  Manual,  p.  76. 

The  commander  of  a  fort  or  place  and  the  commander  in  chief  of 
an  army  are  presumed  to  be  duly  authorized  to  enter  into  capitula- 
tions, being  responsible  to  their  respective  governments  for  any  ex- 
cess of  power  in  stipulations  entered  into  by  them.  His  powers  do 
not  extend  beyond  what  is  necessary  for  the  exercise  of  his  command. 
He  does  not  possess  power  to  treat  for  a  permanent  cession  of  the 
place  under  his  command,,  for  the  surrender  of  a  territory,  for  the 
cessation  of  hostilities  in  a  district  beyond  his  command,  or  generally 
to  make  or  agree  to  terms  of  a  political  nature  or  such  as  will  take 
effect  after  the  termination  of  hostilities. 
U.  S.  Manual,  p.  76. 
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In  the  terms  of  capitulation  the  following  subjects  are  usually  deter- 
mined: 

(a)  The  fate  of  the  garrison,  including  those  persons  who  may- 
have  assisted  them; 

(b)  The  disarming  of  the  place  and  of  the. defenders; 

(c)  The  turning  over  of  the  arms  and  materiel,  and,  in  a  proper 
case,  the  locating  of  the  mine  defences,  etc. ; 

(d)  Provisions  relative  to  private  property  of  prisoners,  includ- 
ing personal  belongings  and  valuables; 

(e)  The  evacuation  of  and  taking  possession  of  the  surrendered 
place; 

(f)  Provisions  relative  to  the  niedical  personnel,  sick,  and  wounded; 

(g)  Provisions  for  taking  over  the  civil  government  and  property 
of  the  place,  with  regard  to  the  peaceable  population; 

(h)  Stipulations  with  regard  to  the  immediate  handing  over  to 
the  besiegers  of  certain  forts  or  places,  or  other  similar  provisions, 
as  a  pledge  for  the  fulfilment  of  the  capitulation. 
U.  S.  Manual,  p.  77. 

Damage  or  destruction  q/"  property  vroJiibited  after  capitulatwn.— 
So  soon  as  a  capitulation  is  signed,  the  capitulator  has  no  right  to 
demolish,  destroy,  or  injure  the  works,  arms,  stores,  or  ammimition 
in  his  possession  during  the  time  which  elapses  between  the  signing 
and  the  execution  of  the  capitulation,  unless  otherwise  stipulated  in 
same. 

U.  S.  Manual,  p.  79. 

A  capitiJation  can  be  denounced  and  hostilities  immediately  re- 
sumed for  failure  to  execute  any  clause  which  has  been  agreed  upon, 
or  in  case  it  was  obtained  through  a  breach  of  faith. 
U.  S.  Manual,  p.  79. 

The  Hague  Eules  only  contain  one  article  on  the  subject  of  capitu- 
lations, and  this  enacts  that  they  must  take  into  account  the  rules 
of  military  honor.     The  Hague  Eules  require,  therefore,  supplement- 
ing by  the  customary  rules  of  warfare. 
Edmonds  and  Oppenheim,  art.  317. 

Once  the  terms  of  capitulation  are  settled  they  must  be  scrupu- 
lously observed  by  both  parties. 
Edmonds  and  Oppenheim,  art.  323. 

*  *  *  a  serious  breach  of  the  accepted  conditions  of  a  capitula- 
tion entitles  the  adversary  to  an  immediate  renewaJ  of  hostilities 
without  further  notice. 

A  capitulation  may  be  denounced  if  a  party  to  it  formally  refuse 
to  execute  any  clause  which  has  been  agreed  upon,  and  it  may  be 
cancelled  if  it  was  obtained  by  a  breach  of  faith.  It  may  not,  how- 
ever, be  annulled  because  one  of  the  parties  has  been  induced  to  agree 
to  it  by  ruse,  or  from  motives  for  which  there  is  no  justification,  or 
by  his  o\vn  incapacity  or  feebleness. 

A  capitulation  which  took  place  after  a  general  armistice  has  been 
agreed  upon,  and  of  which  the  parties  to  the  capitulation  had  had  no 
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knowledge,  is  null  and  void,  unless  the  armistice  stipulated  cessation 
of  hostilities  from  the  time  when  notification  reaches  the  different 
forces'  concerned,  and  not  from  the  date  of  signature. 
Edmonds  and  Oppenheim,  arts.  323-325. 

Conditions  which  violate  the  military  honour  of  those  capitulated 
are  not  permissible  according  to  modern  views. 
German  War  Book,  p.  138. 

Articles  35,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  185,  Austro-Hungarian  Manual,  1913. 

'  'If  there  is  one  rule  of  the  law  of  war  more  clear  and  peremptory 
than  another,  it  is  that  compacts  between  enemies,  such  as  truces  and 
capitulations,  shall  be  faithfully  adhered  to;  and  their  non-observance 
is  denounced  as  being  manifestly  at  variance  with  the  true  interest 
.and  duty,  not  only  of  the  immediate  parties,  but  of  all  mankind." 
Mr.  Webster,  Secretary  of  State,  to  Mr.  Thompson,  April  5,  1842,  6  Webster's 
Works,  438. 

A  capitulation  entered  into  by  a  belligerent  in  regard  to  the  sur- 
render of  one  of  its  possessions  binds  its  allies. 

Moore's  Digest,  vol.  7,  p.  321,  citing  The  Resolution,  Federal  Court  of  Appeals, 
2  Dall.  1,  1.5. 


ARMISTICE,  EFFECT  AND  DTJEATIOIT  OF'. 

An  armistice  suspends  military  operations  by  mutual  agree- 
ment between  the  belligerent  parties.  If  its  duration  is. 
not  defined,  the  belligerent  parties  may  resume  operations, 
at  any  time,  provided  always  tbat  the  enemy  is  warned, 
within  the  time  agreed  upon,  in  accordance  with  the  terms 
of  the  armistice.^ — Article  36,  Regulations,  Hague  Convention  IV„ 
1907. 

Chapter  V,  Armistices.      (Articles  36  to 41). 

This  chapter  contains  six  articles  corresponding  to  Articles  47' 
to  52  of  the  Brussels  project  and  almost  reproduces  their  wording. 

Article  36   determines   the   effects   and   duration  of  an  armistice;: 
Article  37  distinguishes  between  general  and  local  armistices.     These 
two  articles  are  simply  reproductions  of  Articles  47  and  48  of  Brus- 
sels. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to» 
the  Hague  Conferences,"  p.  148. 

Permissible  acts,  during  an  armistice. 

A  truce  only  temporarily  stays  hostilities;  and  each  party  to  it 
may,  within  his  own  territories,  do  whatever  he  would  have  a  right  to. 
do  in  time  of  peace.  He  may  continue  active  preparations  for  war,  by 
repairing  fortifications,  levying  and  disciplining  troops,  and  collect- 
ing provisions  and  articles  of  war.  He  may  do  whatever,  under  alll 
the  circumstances,  would  be  deemed  compatible  with  good  faith  and 
the  spirit  of  the  agreement,  but  he  is  justly  restrained  from  doing 
what  would  be  direstly  injurious  to  the  enemy,  and  could  not  safely 
be  done  in  the  midst  of  hostilities.  Thus,  in  the  case  of  a  truce  be- 
■  tween  the  governor  of  a  fortified  town  and  the  army  besieging  it, 
neither  party  is  at  liberty  to  continue  works,  constructed  either  for 
attack  or  defence,  and  which  could  not  safely  be  done  if  hostilities, 
had  continued;  for  this  would  be  to  naake  a  mischievous  and  fraudu- 
lent use  of  the  cessation  of  arms.  So,  it  would  be  a  fraud  upon  the- 
rights  of  the  besieging  army,  and  an  abuse  of  the  armistice,  for  the 
garrison  to  avail  themselves  of  the  truce  to  introduce  provisions  and 
succors  into  the  "town,  in  a  way  or  through  passages  which  the  be- 
sieging army  would  have  been  competent  to  prevent.  The  mean- 
ing of  every  such  compact  is,  that  all  things  should  remain  as  they 
were  in  the  places  contested,  and  of  which  the  possession  was  dis- 
puted, at  the  moment  of  the  conclusion  of  the  truce. 
Kent,  vol.  1,  p.  176. 

1  This  article  Is  substantially  identical  with  Article  36,  Regulations,  Hague  Convention  n,  1899,  and 
With  Article  47,  Declaration  ol  Brussels. 
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At  the  expiration  of  the  truce,  hostilities  may  recommence  without 
any  fresh  declaration  of  war;  but  if  it  be  for  an  indefinite  time, 
justice  and  good  faith  require  due  notice  of  an  intention  to  termi- 
nate it. 

Kent,  vol.  1,  p.  176. 

Permissible  acts,  during  an  armistice. 

During  the  continuance  of  a  general  truce,  each  party  to  it  may, 
within  his  own  territories,  do  whatever  he  would  have  a  right  to  do 
in  time  of  peace,  such  as  repairing  or  building  fortifications,  con- 
structing and  fitting  out  vessels,  levying  and  disciplining  troops, 
casting  cannon  and  manufacturing  arms,  and  collecting  provisions 
and  munitions  of  war.  He  may  also  move  his  armies  from  one  part 
of  his  territory  to  another,  not  occupied  by  the  enemy,  and  call 
home,  or  send  abroad  upon  the  ocean  his  vessels  of  war.  And,  in  the 
theatte  of  hostilities,  and  in  the  face  of  the  enemy,  he  may  do  what- 
ever, imder  all  the  circumstances,  would  be  deemed  compatible  with 
good  faith  and  the  spirit  of  the  agreement.  In  the  case  of  a  truce 
between  the  governor  of  a  fortress  or  fortified  town,  and  the  general 
or  admiral  investing  it,  either  party  is  at  liberty  to  do  what  he  could 
safely  have  done  if  hostilities  had  continued.  For  example,  the  be- 
sieged may  repair  his  material  of  war,  replenish  his  magazines,  and 
strengthen  his  works,  if  such  works  were  beyond  the  reach  of  the 
enemy  at  the  beginning  of  the  truce,  and  if  the  provisions  and  succors 
are  introduced  into  the  town  in  a  way  or  through  passages  which  the 
besi^ing  army  could  not  have  prevented.  But  the  besieged  cannot 
construct  or  repair  works  of  defence,  if  he  could  not  safely  have  done 
this  in  case  the  hostilities  had  continued;  nor  introduce  provisions, 
military  munitions  or  troops  through  passages  which  were  occupied 
or  commanded  by  the  enemy  at  the  time  of  the  cessation  of  hostilities; 
nor  can  the  besiegers  continue  works  of  attack  which  might  have 
been  prevented  or  interrupted  by  the  besieged;  for  all  acts  of  this 
kind  would  be  making  a  mischievous  and  fraudulent  use  of  the  agree- 
ment, and  violating  its  good  faith  and  spirit;  the  general  meaning 
of  such  compacts  is,  that  all  things  within  the  limits  of  the  theatre 
of  immediate  operations  shall  remain  as  they  were  at  the  moment 
of  the  conclusion  of  the  truce.  To  receive  and  harboiir  deserters 
within  such  limits,  is  an  act  of  hostility,  and,  therefore,  a  violation 
of  the  complied  conditions  of  a  truce. 
Halleck,  p.  657. 

As  a  truce,  or  amistice,  merely  suspends  hostilities,  they  are  re- 
newed at  its  expiration  without  any  new  declaration  or  notice;  for 
as  every  one  is  bound  to  know  the  effect  of  such  termination,  no 
public  declaration  is  required.  But  if  the  truce  was  for  an  indefinite 
period  of  time,  justice  and  good  faith  require  due  notice  of  intention 
by  the  party  who  terminates  it. 
Halleck,  p.  660. 

To  prevent  the  disputes  and  difficulties  arising  from  such  questiony, 
it  is  usual  to  stipulate  in  the  convention  of  armistice,  as  in  treaties 
of  peace,  a  prospective  period  within  which,  hostilities  are  to  cease, 
with  a  due  regard  to  the  situation  and  distance  of  places. 
Dana's  Wheaton,  p.  498. 
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Permissible  acts,  during  an  armistice. 

Besides  the  general  maxims  applicable  to  the  interpretation  of  all 
international  compacts,  there  are  some  rules  peculiarly  applicable, 
to  conventions  for  the  suspension  of  hostilities.  The  first  of  thesef 
peculiar  rules,  as  laid  down  by  Vattel,  is  that  each  party  may  do 
within  his  own  territory,  or  within  the  limits  prescribed  by  the  armi- 1, 
stice,  whatever  he  could  do  in  time  of  peace.  Thus  either  of  the 
belligerent  parties  may  levy  and  march  troops,  collect  provisions 
and  other  munitions  of  war,  receive  re-enforcements  from  his  allies, 
or  repair  the  fortifications  of  a  place  not  actually  besieged. 

The  second  rule  i?,  that  neither  party  can  take  advantage'  of  the 
truce  to  execute,  without  peril  to  himself,  what  the  continuance  of 
hostilities  might  have  disabled  him  from  doing.  Such  an  act  would 
be  a  fraudulent  violation  of  the  armistice.  For  example: — in  the 
case  of  a  truce  between  the  commander  of  a  fortified  town  and  the 
army  besieging  it,  neither  party  is  at  liberty  to  continue  works,  con- 
structed either  for  attack  or  defence,  or  to  erect  new  fortifications 
for  such  piorpores.  Nor  can  the  garrison  avail  it  elf  of  the  truce  to 
introduce  provisions  or  succors  into  the  town,  through  the  passages 
or  in  any  other  manner  which  the  be.  ieging  army  would  have  been 
competent  to  obstruct  and  prevent,  had  hostilities  not  been  inter- 
rupted by  the  armistice. 

The  third  rule  stated  by  Vattel,  is  rather  a  corollary  from  the  pre- 
ceding rules  than  a  distinct  principle  capable  of  any  separate  aopli- 
cation.  As  the  truce  merely  suspends  hostihties  without  terminat- 
ing the  war,  all  things  are  to  remain  in  their  antecedent  state  in  the 
places,  the  possession  of  which  was  specially  contested  at  the  time 
of  the  conclusion  of  the  armistice. 

It  iri  obviouo  that  the  contracting  parties  may,  by  express  compact, 
derogate  in  any  and  every  respect  from  these  general  conditions. 
Dana'a  Wheaton,  p.  49^;  Droit  des  Gens,  liv.  iii,  ch.  16,  sees.  245-251. 

At  the  expiration  of  the  period  stipulated  in  the  truce,  hostilities 
recommence  as  a  matter  of  course,  without  any  new  declaration  of 
war.  But  if  the  truce  has  been  concluded  for  an  indefinite,  or  for  a 
very  long  period,  good  faith  and  humanity  concur  in  requiring  pre- 
vious notice  to  be  given  to  the  enemy  of  an  intention  to  terminate 
what  he  may  ju  tly  regard  as  equivalent  to  a  treaty  of  peace.  Such 
was  the  duty  inculcated  by  the  Fecial  college  upon  the  Romans,  at 
the  expiration  of  a  long  truce  which  they  had  made  with  the  people 
of  Veil.  That  people  had  Recommenced  hostilities  before  the  expira- 
tion of  the  time  limited  in  the  truce.  Still  it  was  held  necessary  for 
the  Romans  to  send  heralds  arid  dem.and  satisfaction  before  renew- 
ing the  war. 

Dana's  Wheaton,  p.  499;  Liv.  Hist.  lib.  iv,  cap.  30. 

Permissible  acts,  during  an  armistice. 

A  truce  being  in  itself  a  mere  negation  of  hostilities,  it  is  a  little 
difiicult  to  say  what  may,  or  may  not,  be  done  during  its  continu- 
ance. The  following  rule,  if  we  are  not  deceived,  expresses  the  views 
of  most  text-writers :  that  the  state  in  which  things  were  before  the 
truce  is  so  far  to  be  maintained  that  nothing  can  be  done  to  the 
prejudice  of  either  party  by  the  other,  which  could  have  been  pre- 
vented in  war,  but  which  the  truce  gives  the  power  of  doing.     But 
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may  a  besieged  place,  during  a  truce,  repair  its  walls  and  construct 
new  works?  This,  which  Wheaton  after  Vattel  denies^  is  affirmed 
by  Heffter  (u.  s.),  after  Grotius  and  Puflendorf.  Heffter  also  de- 
clares it  to  be  unquestioned  that  the  besieger  cannot  continue  his 
works  of  siege,  thus  giving  to  the  besieged  in  any  partial  truce  the 
advantage  over  his  foe.  This  question  is  whether  to  strengthen  works 
of  ofPense  or  of  defense  is  an  act  of  hostility,  and  is  consistent  with  a 
promise  to  suspend  hostilities.  It  would  appear  that  neither  party 
can  act  thus  in  good  faith,  unless  it  can  be  shown  that  the  usages  of 
war  have  restricted  the  meaning  of  truce  to  the  suspension  of  certain 
operations.  The  rule  then  laid  down  by  Vattel,  and  which  he  is 
obliged  to  qualify  by  several  others,  namely,  that  each  may  do 
among  themselves,  that  is,  within  their  own  territories  or  where  they 
are  respectively  masters,  what  they  would  have  the  right  to  do  in 
peace,  is  true  only  of  the  general  operations  of  war.  A  power  may 
use  the  interval  in  collecting  its  forces,  strengthening  its  works  which 
are  not  attacked,  and  the  like.  But,  when  we  come  to  the,  case  of 
besieged  towns,  the  question  is  of  what  are  the  tw6  parties  masters, 
and  various  quibbles  might  be  devised  to  allow  either  of  them  to  do 
what  he  pleased.  The  governor  of  a  town,  says  Vattel,  may  not 
repair  breaches  or  construct  works  which  the  artillery  of  the  enemy 
would  render  it  dangerous  to  labor  upon  during  actual  siege,  but  he 
may  raise  up  new  works  or  strengthen  existing  ones  to  which  the 
fire  or  attacks  of  the  enemy  were  no  obstacle.  Why,  if  he  may  do 
this,  may  not  the  besiegers  strengthen  their  works  which  are  not 
exposed  to  the  guns  of  the  fortress  ?  Much  the  same  may  be  said  of 
revictuaUng  besieged  places.  The  garrison  cannot  rightfully  make 
use  of  the  truce  in  ways  which  the  besiegers  could  have  prevented, 
if  the  siege  had  gone  on  in  its  course.  In  the  case  of  besieged  towns, 
airangements  are  sometimes  made  allowing  a  certain  amount  of 
provisions  to  enter  them.  Calvo  would  distinguish  between  a  be- 
sieged town  and  an  army  blocked  up  outside  of  a  town.  In  the  last 
case  but  for  the  truce  the  army  could  have  made  use  of  the  rights  of 
war  to  help  themselves  to  provisions,  and  the  revictuaUng  would 
change  nothing  in  the  relative  position  of  the  adversaries.  In  a 
proposed  armistice  in  1870,  the  neutral  powers  urged  on  Prussia  to 
allow  a  revictuaUng  of  Paris  then  besieged,  proportional  to  the 
length  of  the  truce;  but  these  terms  were  not  accepted,  and  so  the 
truce  fell  through.  (Calvo,  ii.,  sec.  980.) 
Woolsey,  pp.  258,  259. 

When  a  truce  is  concluded  for  a  specified  time,  no  notice  is  necessary 
of  the  recommencement  of  hostilities.  Every  one  who  lingers  freely 
in  the  enemy's  country  or  within  his  lines,  after  this  date,  is  obnoxious 
to  the  law  of  war.  But  forced  delay  on  account  of  illness,  or  other 
imperative  reason,  would  exempt  such  a  one  from  harsh  treatment. 
Woolsey,  pp.  259,  260. 

Agreement's  for  the  temporary  cessation  of  hostilities  are  called 
suspensions  of  arms  when  they  are  made  for  a  passing  and  merely 
military  end  and  take  effect  for  a  short  time  or  within  a  limited 
space;  and  they  are  called  truces  or  armistices  when  they  are  con- 
cluded for  a  longer  term,  especially  if  they  extend  to  the  whole  Or 
a  considerable  portion  of  the  forces  of  the  belligerents,  or  have  an 
entirely  or  partially  political  object. 
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As  neither  belligerent  can  be  supposed  in  making  such  agreements 
to  be  willing  to  prejudice  his  own  military  position,  it  is  implied  in 
them  that  all  things  shall  remain  within  the  space  and  between  the 
forces  affected  as  nearly  as  possible  in  the  condition  in  which  they 
were  at  the  moment  when  the  compact  was  made,  except  in  so  far' 
as  causes  may  operate  which  are  independent  of  the  state  of  things 
brought  about  by  the  previous  operations;  the  effect  of  truces  and 
like  agreements  is  therefore  not  only  to  put  a  stop  to  all  directly 
offensive  acts,  but  to  interdict  all  acts  tending  to  strengthen  a 
belligerent  which  his  enemy  apart  from  the  agreement  would  have 
been  in  a  position  to  hinder.  Thus  in  a  truce  between  the  com- 
mander of  a  fortress  and  an  investing  army  the  besieger  can  not 
continue  his  approaches  or  make  fresh  batteries,  while  the  besieged 
can  not  repair  damages  sustained  in  the  attack,  nor  erect  fresh  works 
in  places  not  beyond  the  reach  of  the  enemy  at  the  beginning  of  the 
truce,  nor  throw  in  succours  by  roads  which  the  enemy  at  that  time 
commanded ;  and  in  a  truce  between  armies  in  the  field  neither  party 
can  seize  upon  more  advanced  positions,  nor  put  himself  out  of 
striking  distance  of  his  enemy  by  retreat,  nor  redistribute  his  corps 
to  better  strategical  advantage.  But  in  the  former  case  the  besieged 
may  construct  works  in  places  hidden  from  or  unattainable  by  his 
enemy,  and  the  besieger  may  receive  reinforcements  and  material 
of  war;  and  in  the  latter  case  magazines  may  be  replenished  and  fresh 
troops  may  be  brought  up  and  may  occupy  any  position  access  to 
which  could  not  have  been  disputed  during  the  progress  of  hostili- 
ties. During  the  continuance  of  a  truce  covering  the  whole  forces 
of  the  respective  states  a  belligerent  may  still  do  all  acts,  within  such 
portion  of  his  territory  as  is  not  the  theater  of  war,  which  he  has  a 
right  to  do  independently  of  the  truce ;  he  may  therefore  levy  troops, 
fit  out  vessels,  and  do  everything  necessary  to  increase  his  power 
of  offense  and  defence. 

Whether  the  revictualing  of  a  besieged  place  should  be  permitted 
as  of  course  during  the  continuance  of  a  truce  is  a  g_uestion  which 
stands  somewhat  apart.  The  introduction  of  provisions  is  usually 
mentioned  by  writers  as  being  forbidden  in  the  absence  of  special 
stipulations  whenever  the  enemy  might  but  for  the  truce  have  pre- 
vented their  entrance;  there  can  be  no  doubt  that  the  same  view 
would  be  taken  by  generals  in  command  of  a  besieging  army;  and 
as  it  is  not  in  most  cases  possible  to  introduce  trains  of  provisons  in 
the  face  of  an  enemy,  the  act  of  doing  so  under  the  protection  of  a 
truce  might  at  first  sight  seem  to  fall  naturally  among  the  class  of 
acts  prohibited  for  the  reason  that  apart  from  the  truce  they  could 
not  be  effected.  It  is  however  in  reality  separated  from  them  by  a 
very  important  difference.  Provisions  are  an  exhaustible  weapon 
of  defence,  the  consumption  of  which,  unlike  that  of  munitions  of 
war,  continues  during  a  truce  or  armistice;  the  ultimate  chances  of 
successful  resistance  are  lessened  by  every  ration  which  is  eaten, 
and  to  prohibit  their  renewal  to  the  extent  to  which  they  are  con- 
sumed IS  precisely  equivalent  to  destroying  a  certain  number  of 
arms  for  each  day  that  the  armistice  lasts.  To  forbid  revictualment 
is  therefore  not  to  support  but  to  infringe  the  principle  that  at  the 
end  of  a  truce  the  state  of  things  shall  be  unchanged  in  those  matters 
which  an  eneiny  can  influence-.  Generally  no  doubt  armistices  con-- 
tain  special  stipulations  for  the  supply  of  food  by  the  besieger,  or 
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securing  the  access  of  provisions  obtained  by  the  garrison  or  non- 
combatant  population  under  the  supervision  of  the  enemy,  who 
^ecifies  the  quantity  which  may  from  time  to  time  be  brought  in. 
The  view  consequently  that  revictualing  is  not  a  necessary  accom- 
paniment of  a  truce  is  rarely  of  practical  importance;  but  as  a  bel- 
ligerent can  not  be  expected  to  grant  more  favorable  terms  to  his 
enemy  than  can  be  demanded  in  strict  law,  if  he  sees  advantage  in 
severity  he  will  be  tempted  to  refuse  to  allow  provisions  to  be  brought 
into  an  invested  place,  if  he  is  strong  enough  to  impose  his  will, 
whenever  the  starvation  of  the  garrison  and  the  inhabitants  is 
likely  to  influence  the  determination  of  his  adversary.  A  case  in 
point  is  supplied  by  the  refusal  of  Count  Bismarck  in  November,  1870, 
to  allow  Paris  to  receive  sufficient  food  for  the  subsistence  of  the 
population  during  an  armistice  of  twenty-five  days'  duration  which 
it  was  then  proposed  to  conclude  in  order  that  an  Assembly  might 
be  elected  competent  to  decide  upon  the  question  of  making  peace. 
There  can  be  no  question  that  a  rule  permitting  revictualment 
from  day  to  day,  or  at  short  intervals,  under  the  supervision  of  the 
besieger,  unless  express  stipulations  to  the  contrary  were  made, 
would  be  better  than  at  present  recognized.  Besides  being  more 
equitable  in  itseK,  it  would  strengthen  the  hands  of  the  besieged,  or 
in-  other  words  the  weaker  party,  in  negotiation. 
Hall,  pp.  565-568. 

All  commanding  officers  may  conclude  suspensions  of  arms  with  a 
view  to  burying  the  dead,  to  have  time  for  obtaining  permission  to 
surrender,  or  for  a  parley  or  conference ;  for  longer  periods  and  larger 
purposes  officers  in  superior  command  have  provisional  competence 
within  their  ovra  districts,  but  armistices  concluded  by  them  cease  to 
have  effect  if  not  ratified  by  the  supreme  authority,  so  soon  as  notice 
of  non-ratification  is  given  to  the  enemy;  agreements  for  an  armistice 
binding  the  .whole  forces  of  a  state  are  obviously  state  acts,  the  ordi- 
nary powers  of  a  general  or  admiral  in  chief  do  not  therefore  extend 
to  them,  and  they  can  only  be  made  by  the  specially  authorized  agents 
of  the  government. 
Hall,  p.  569. 

Truces  and  like  agreements  are  sometimes  made  for  an  indefinite, 
but  more  commonly  for  a  definite  period.  In  the  former  case  the 
agreement  comes  to  an  end  on  notice  from  one  of  the  belligerents, 
which  he  is  sometimes  required  to  give  at  a  stated  time  before  the 
resumption  of  hostilities;  in  the  latter  case  provision  is  sometimes 
made  for  notice  to  be  given  a  certain  number  of  days  before  the  date 
fixed  and  sometimes  the  truce  expires  without  notice. 
Hall,  p.  570. 

There  is  no  difference  of  meaning,  according  to  British  usage  at 
least,  between  a  "truce,"  an  "armistice,"  and  a  "suspension  of  arms." 
See  General  Horsford's  remarks  at  the  Brussels  Conference,  Pari. 
Paper,  Misc.  No.  1,  1875,  p.  32. 
Holland,  p.  50. 
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Feimissible  acts,  duiing  an  aimistice. 

It  is  now  generally  held  that  a  belligerent  may  do  everything  which 
is  not  expressly  forbidden  in  the  armistice  and  if  he  thus  secures  an 
advantage,  the  other  belligerent  is  estopped  from  coniplaining,  for 
he  should  have  displayed  more  foresight  in  the  negotiations.  It  was 
proposed,  in  the  draft  for  the  Brussels  Conference,  to  make  the  matter 
clear  by  laying  down  that — 

"On  the  conclusion  of  an  armistice,  what  each  of  the  parties  may 
do,  and  what  he  may  not  do,  shall  be  precisely  stated." 

The  article  was  suppressed,  not  because  its  principle  was  contro- 
verted, but  because  it  was  supposed  to  be  implied  in  the  terms  of 
what  is  now  Article  36.  It  is  perhaps  unfortunate  that  the  article 
was  not  allowed  to  stand,  but  one  cannot  take  the  suppression  as  a 
denial  of  its  correctness.  It  is  certainly  the  principle  which  has  been 
followed  in  practice.  A  case  which  arose  in  the  Russo-Turkish  War 
of  1877-8  is  instructive  on  the  point.  During  the  armistice  of 
Adrianople,  which  preceded  the  peace  of  San  Stefano,  General  Tot- 
leben  erected  a  series  of  liigh  observation  posts,  from  which  the 
Russian  sentries  could  see  into  the  Turkish  entrenchments,  along  the 
front  of  his  position.  Such  posts  could  not  have  been  erected  without 
opposition  had  no  armistice  existed,  and  the  Turkish  commander, 
Fuad  Pasha,  demanded  that  they  should  be  removed  at  once,  failing 
which  he  proposed  to  open  fire  along  the  whole  liue.  Totleben  de- 
clined to  remove  the  posts  and  sent  a  strongly-worded  remonstrance 
to  Constantinople,  with  the  result  that  Fuad  Pasha's  action  was  dis- 
avowed by  his  Government.  The  right  of  Totleben  to  do  as  he  had 
done  was  never  questioned.  The  same  prLQciple  of  liberty  of  action 
was  followed  in  the  armistice  arranged  at  S;antiago  in  1898,  each 
belligerent  being  left  free  "to  profit  by  the  armistice  to  the  best  of 
his  interests,  on  the  sole  condition  that  his  acts  were  not  actually 
hostile  ones" — which  would,  of  course,  amoimt  to  a  violation  of  the 
armistice,  hostilities  being  suspended.  Similarly  during  the  armistice 
concluded  in  July,  1866,  at  the  close  of  the  Seven  Weeks'  War,  the 
Prussian  commander,  whose  line  lay  from  Brunn  to  Ebenthal,  aroused 
no  Austrian  protest  when  he  massed  his  troops  on  his  left  with  a 
view  to  making  a  dash  on  Presburg  if  the  peace  negotiations  should 
fail;  the  Prussians  lay  "concentrated  in  one  huge  mass,  like  a 
crouching  lion,  readjr  to  spring  upon  the  Danube." 

If  Hall's  opinion  is  correct,  that  "in  a  truce  between  armies  in 
the  field,  neither  party  can  *  *  *  redistribute  his  corps  to  better 
strategical  advantage,"  then  the  action  of  Prince  Frederick  Charles 
on  this  occasion  was  a  breach  of  the  armistice,  which  Austria  would 
hardly  have  allowed  to  go  without  a  protest.  But  the  English  jurist's 
view  does  not  appear  to  commend  itself  even  to  the  British  military 
authorities.  The'  British  Official  History  of  the  Boer  War  records 
that,  as  the  armistice  arranged  by  Buller  and  Botha  at  the  Tugela 
Heights  on  25th  February,  1900,  did  not  expressly  forbid  the  move- 
ments of  troops,  the  artillery  commanders  were  able  to  transfer  their 
guns  to  new  positions  without  being  shelled  by  the  Boers,  and  much 
work  was  done  on  the  right  bank  of  the  river  in  making  roads  to  the 
site  of  the  proposed  pontoon  bridge.  There  is  little  likelihood  of  a 
belligerent  regarding  himself  as  bound  by  the  very  doubtful  rule 
which  the  English  jurists  maintain,  and  of  refraining  from  exercising 
a  very  full  liberty  of  action  in  future  armistices ;  if  his  liberty  is  cur- 
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tailed  it  must  be  in  virtue  of  an  express  clause  in  the  armistice  and 
not  under  any  general  rule  of  war  law.  Where  no  mention  of  a  par- 
ticular act  or  operation  is  made,  silence  will  certainly  be  taken  as 
giving  consent.     *    *     * 

The  French  Manuel  (p.  62)  expressly  rejects  the  view  that  a  bel- 
ligerent must  abstain  from  everything  which  the  other  could  have 
prevented  had  there  been  no  armistice.  "This  theory,"  says  the 
Manuel,  "has  the  capital  defect  of  not  being  practical,  of  opening 
the  way  to  abuses  and  recriminations,  and  consequently  it  has  not 
prevailed  during  recent  wars."  Both  the  American  Instructions 
(paragraph  143)  and  the  German  Kriegshrauch  im  LandJcriege  (p.  44) 
recommend  that  the  conditions  of  the  armistice  should  malie  it  quite 
clear  in  each  case  whether  damaged  or  destroyed  fortifications  may 
be  repaired,  in  view  of  the  diversity  of  opinions  on  the  subject,  and 
the  recommendation  is  equally  applicable  to  the  many  other  points  in 
which  disputes  may  arise  as  to  a  belligerent's  right  of  action  during 
an  armistice. 

Spaight,  pp.  236-238;  Brussels  B.  B.  pp.  175,  209;  Hozier,  Seven  Weeks'  War, 
p.  414;  Hall,  p.  544;  Maurice,  Official  History,  vol.  II,  p.  502. 

Aimistice  not  "temporary  peace." 

Armistices  or  truces,  in  the  wider  sense  of  the  term,  are  all  agree- 
ments between  belligerent  forces  for  a  temporary  cessation  of  nos- 
tilities.  They  are  in  no  wise  to  be  compared  with  peace,  and  ought 
not  to  be  called  temporary  peace,  because  the  condition  of  war 
remains  between  the  belligerents  themselves,  and  between  the  bel- 
ligerents and  neutrals  on  all  points  beyond  the  mere  cessation  of 
hostilities.  In  spite  of  such  cessation  the  right  of  visit  and  search 
over  neutral  merchantmen  therefore  remains  intact,  as  does  like- 
wise the  right  to  capture  neutral  vessels  attempting  to  break  a  block- 
ade, and  the  right  to  seize  contraband  of  war. 
Oppenheim,  vol.  2,  p.  290. 

Conditions  as  to  time. 

In  case  an  armistice  has  been  concluded  for  an  indefinite  period, 
the  parties  having  made  no  stipulations  regarding  notice  to  recom- 
mence hostilities,  notice  may  be  given  at  any  time,  and  hostilities 
recommenced  at  once  after  notification.  In  most  cases,  however, 
armistices  are  agreed  upon  for  a  definite  period,  and  then  they  expire 
with  such  period  without  special  notice,  unless  notification  has  been 
exi)ressly  stipulated.  If,  in  case  of  an  armistice  for  a  definite  period, 
the  exact  hour  of  the  termination  has  not  been  agreed  upon,  but  only 
the  date,  the  armistice  terminates  at  twelve  o'clock  midnight  of 
such  date.  In  case  an  armistice  has  been  arranged  to  last  from  one 
certain  day  to  another,  e.  g.  from  June  15  to  July  15,  it  is  again  con- 
troversial whether  July  15  is  excluded  or  included.  An  armistice 
may,  lastly,  be  concluded  under  a  resolutive  condition,  in  which 
case  the  occurrence  of  the  condition  brings  the  armistice  to  an  end. 
Oppenheim,  vol.  2,  p.  299. 

Terms. 

The  agreement  for  an  armistice  should  contain  clear  announcements 
with  regard  to  all  matters  as  to  which  the  intentions  of  the  parties 
might  be  doubtful  in  the  absence  of  specific  declarations,  such,  for 
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instance,  as  the  exact  day  and  hour  when  the  armistice  begins  and 
ends,  the  exceptions,  if  any,  from  the  rule  that  no  hostilities  are  to 
be  allowed  while  it  lasts,  the  precise  boundaries  of  the  neutral  zone 
that  is  generally  interposed  between  the  armies,  and  the  prepara- 
tions that  may  be  allowed  for  continuing  the  contest  if  necessary. 
The  terms  used  cannot  be  too  precise,  if  dangerous  disputes  are  to 
be  avoided.  In  default  of  definite  stipulations,  we  may  extract  a 
certain  amount  of  guidance  from  the  general  rules  of  International 
Law.  But  the  provisions  of  law-making  documents  do  not  cover 
the  whole  ground,  and  constantly  require  interpretation  from  usage, 
which  is  itself  wanting  in  precision  on  several  points. 
Lawi-ence,  pp.  565,  566. 

Permissible  acts,  duiing  an  armistice. 

There  is  a  controversy  whether  dm-ing  an  armistice  a  belhgerent 
may  do,  in  the  actual  theatre  of  war,  only  such  things  as  the  enemy 
could  not  have  prevented  him  from  doing  at  the  moment  when 
active  hostilities  ceased,  or  whether  he  may  do  whatever  is  not  tor- 
bidden  expressly,  except,  of  course,  attack  the  enemy  or  advance 
further  into  his  territory.  The  weight  of  authority  is  in  favor  of 
the  former  alternative;  but  the  weight  of  reasoning  seems  on  the 
side  of  the  latter,  which  has  the  decisive  support  of  recent  practice. 
Bej^ond  the  zone  of  active  operations  the  parties  may  perform  what 
acts  of  naval  and  military  preparation  they  please.  They  can  fit  out 
ships,  move  troops,  recruit  armies,  and,  in  short,  act  as  if  hostihties 
were  still  going  on.  There  is,  however,  a  dispute  about  the  revict- 
ualling  of  a  besieged  place.  This  is  a  matter  eminently  fit  for  settle- 
ment by  one  of  the  articles  of  the  armistice.  Generally  the  besiegers 
are  the  stronger  party  and  dictate  their  own  terms,  as  the  Germans 
did  in  1871,  when  they  would  not  allow  Paris  to  receive  any  supplies 
during  the  armistice  which  preceded  its  surrender. 
Lawrence,  pp.  566,  567. 

Principle  of  armistice. 

The  principle  which  governs  the  suspension  of  military  operations 
by  an  armistice  is  that  nothing  may  be  done  by  either  party  which 
the  other  party  would  have  been  in  a  position  to  hinder.  It  has 
been  contended  that  the  principle  ought  to  be  that  during  the  armis- 
tice the  state  of  things  shall  remain  unchanged,  which  would  give 
to  a  besieged  fortress  a  right  to  be  revictualled  to  the  extent  of  the 
provisions  consumed,  but  it  is  certain  that  the  besiegers  will  not 
allow  such  a  right  unless  stipulated. 
Westlake,  vol.  2,  pp.  92,  93. 

An  armistice  is  the  cessation  of  active  hostilities  for  a  period  agreed 
between  beUigerents.  It  must  be  agreed  upon  in  writmg,  and  duly 
ratified  by  the  highest  authorities  of  the  contending  parties.^ 

The  motives  which  induce  the  one  or  the  other  belligerent  to  con- 
clude an  armistice,  whether  it  be  expected  to  be  preliminary  to  a 
treaty  of  peace,  or  to  prepare  during  the  armistice  for  a  more  vig- 
orous prosecution  of  the  war,  does  in  no  way  affect  the  character  of 
the  armistice  itself. 

^  This  is  repeated  m  tbe  U.  S.  Manual  as  paragrapli  256a, 
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Belligerents  sometimes  conclude  an  armistice  while  their  plenipo- 
tentiaries are  met  to  discuss  the  conditions  of  a  treaty  of  peace ;  but 
plenipotentiaries  may  meet  without  a  preliminary  armistice;  in  the 
latter  case,  the  war  is  carried  on  without  any  abatement, 
lieber,  arts.  135,  138,  147. 

If  an  armistice  be  declared,  without  conditions,  it  extends  no 
further  than  to  require  a  total  cessation  of  hostilities  along  the  front 
•of  both  belligerents. 

If  conditions  be  agreed  upon,  they  should  be  clearly  expressed,  and 
must  be  rigidly  adhered  to  by  both  parties. 

An  armistice  may  be  concluded  for  a  definite  time;  or  for  an 
indefinite  time,  during  which  either  belligerent  may  resume  hos- 
tilities on  giving  the  notice  agreed  upon  to  the  other. 

When  an  armistice  is  concluded  between  a  fortified  place  and  the 
army  besieging  it,  it  is  agreed  by  all  the  authorities  on  this  subject 
that  the  besieger  must  cease  all  extension,  perfection,  or  advance  of 
his  attacking  works  as  much  so  as  from  attacks  by  main  force. 

But  as  there  is  a  difference  of  opinion  among  martial  jurists, 
whether  the  besieged  have  the  right  to  repair  breaches  or  to  erect  new 
works  of  defence  within  the  place  during  an  armistice,  this  point 
should  be  determined  by  express  agreement  between  the  parties. 
Lieber,  arts.  136,  137,  143. 

An  armistice  is  not  a  partial  or  a  temporary  peace ;  it  is  only  the 
suspension  of  military  operations  to  the  extent  agreed  upon  by  the 
parties. 

Lieber,  art.  142. 

Unless  the  terms  of  a  truce  or  armistice  indicate  a  different  inten- 
tion of  the  parties,  the  following  rules  apply: 
^_  *    *    * 

2.  Neither  party,  during  its  continuance,  can  do  any  act  directly 
injurious  to  the  other; 

3.  Neither  party  can  take  advantage  of  the  cessation  of  hostilities 
to  gain  a  different  position,  or  to  threaten  or  strengthen  a  besieged 
place  by  works  or  military  supplies,  or  to  do  any  other  act  which 
could  not  safely  be  done  in  the  midst  of  hostilities ;  but  all  things  are 
to  remain  as  they  were  in  the  places  contested,  and  of  which  the 
possession  was  disputed  at  the  moment  of  concluding  the  truce  or 
armistice;  and, 

4.  Subject  to  the  foregoing  restrictions,  either  party  may  con- 
tinue general  active  preparations  for  war,  by  constructing  or  repair- 
ing fortifications,  raising  troops  and  gathering  supplies. 

i^  tf  *  *  *  *  * 

A  truce  or  armistice  is  terminated,  either, 

1 .  By  the  expiration  of  the  time  limited  by  its  terms ;  or, 

2.  If  no  time  be  limited,  then  upon  the  expiration  of  due  notice 
given  to  either  party  by  the  other  to  terminate  it  at  a  specified  time ; 

/-VT"  ^  SjS  JK 

At  the  expiration  of  a  truce  or  armistice,  hostilities  may  be  com- 
menced without  any  new  declaration  of  war,  or  notice,  unless  other- 
wi'se  agreed. 

Field,  pp.  507-509. 
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The  notion  of  an  operation  of  war  should  be  strictly  interpreted. 
In  case  of  doubt,  it  is  only  acts  of  violence  and  movements  of  troops 
beyond  a  line  of  demarcation  regularly  agreed  upon  that  are' 
forbidden. 

There  is  no  right  to  revictual  a  besieged  place. 

The  duration  of  a  limited  armistice  is  generally  determiried  by  the 
time  elapsing  from  the  moment  when  it  is  concluded  until  the  day 
and  hour  fixed  for  its  termination.     There  does  not  exist  any  univer- 
sally adopted  rule  on  this  subject. 
Swiss  Manual,  p.  31. 

An  armistice  is  not  a  partial  or  a  temporary  peace;  it  is  only  the 
suspension  of  military  operations  to  the  extent  agreed  upon  by  the 
parties. 

it:  1):  !>:  *  *  *  * 

In  all  armistices  it  is  of  the  utmost  importance  that  the  exact 
moment  for  the  commencement  and  for  the  termination  of   same 
shall  be  fixed  in  the  terms  thereof  beyond  any  possibility  of  misr- 
take  or  misconception. 
U.  S.  Manual,  p.  88. 

■An  armistice  need  not  in  terms  prohibit  actual  hostilities.     Any- 
thing else  may  be  done  during  an  armistice  that  is  not  in  express, 
terms  prohibited  by  the  agreement. 
U.  S.  Manual,  p.  89. 

The  duration  of  an  armistice  may  be  for  a  definite  or  indefinite' 
time,  and  with  or  without  a  further  period  of  notice  of  expiration. 

If  its  duration  is  indefinite  the  belligerent  parties  may  resume 
operations  at  any  time,  provided  always  that  the  enemy  be  notified 
so  that  the  recommencement  of  hostilities  may  not  be  a  surprise. 
Edmonds  and  Oppenheim,  arts.  275,  276. 

By  armistice  is  understood  a  temporary  cessation  of  hostilities  by 
agreement.     It  rests  upon  the  voluntary  agreement  of  both  parties- 
German  War  Book,  p.  141. 

During,  the  armistice  nothing  must  occur  which  could  be  construed 
as  a  continuation  of  hostilities,  the  status  quo  must  rather  be  observed 
as  far  as  possible,  provided  that  the  wording  of  the  treaty  does  not 
particularize  anythmg  to  the  contrary.     *     *     * 

As  regards  its  duration,  an  armistice  can  be  concluded  either  for 
a  determined  or  an  undetermined  period,  and  with  or  without  a  time 
for  giving  notice.  If  no  fixed  period  is  agreed  upon,  then  hostilities 
can  be  recommenced  at  any  time.  This,  however,  is  to  be  made 
known  to  the  enemy  punctually,  so  that  the  resumption  does  not 
represent  a  surprise.  If  a  fixed  time  is  agreed  on,  then  hostilities 
can  be  recommenced  the  very  moment  it  expires,  and  without  any 
previous  notification. 

German  War  Book,  pp.  144,  145. 
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Article  36,  Annex  to  Hague  Convention  IV,  1907,  is  substantially- 
identical  with  section  186,  Austro-Hungarian  Manual,  1913. 

One  of  the  most  remarkable  examples  of  a  suspension  of  hostilities 
which,  though  in  terms  temporary,  was  in  effect  permanent,  was  the 
armistice  concluded  between  Spain  and  the  allied  republics  on  the 
west  coast  of  South  America,  at  Washington,  in  1871.  By  this 
armistice  the  contracting  parties  were  forbidden  to  renew  hostilities 
against  each  other,  except  on  three  years'  notice  given  through  the 
Government  of  the  United  States  of  an  intention  to  do  so,  and  it  was 
further  stipulated  that  during  the  continuance  of  the  armistice  all 
restrictions  on  neutral  commerce  which  were  incident  to  a  state  of 
war  should  cease. 

Moore's  Digest,  vol.  7,  p.  332. 


ARMISTICES,  GENERAL  OR  LOCAL. 

An  armistice  may  be  general  or  local.  The  first  suspends 
the  military  operations  of  the  belligerent  States  every- 
where ;  the  second  only  between  certain  fractions  of  the  bel- 
ligerent armies  and  within  a  fixed  radius.^ — Article  37,  Reg- 
ulations, Hague  Convention  IV,  1907. 

*  *  *  Article  37  distinguishes  between  general  and  local 
armistices.  These  two  articles  are  simply  reproductions  of  Articles 
47  and  48  of  Brussels. 

Report  to  Hague  Conference,  1899,  from  the  Second  CommiBsion,  "Reports  to 
the  Hague  Conferences,"  p.  148. 

By  Article  II.  of  the  treaty  of  Guadalupe  Hidalgo,  it  was  stipu- 
lated that  immediately  upon  the  signature  of  the  treaty  a  suspen- 
sion of  hostilities  should  be  arranged,  and  that  the  constitutional 
order  should  be  reestablished  so  far  as  the  circumstances  of  military 
occupation  permitted.  A  military  convention  for  this  pxirpose  was 
concluded  in  the  City  of  Mexico,  February  29,  1848,  and  was  ratified 
by  Major-General  Butler  on  the  5th  of  the  following  month,  and 
was  proclaimed  the  next  day.  It  provided  for  the  absolute  and 
general  suspension  of  arms  and  hostilities,  stipulating  that  the  troops 
of  neither  side  should  advance  beyond  the  positions  then  occupied 
by  them.  The  convention  consisted  of  seventeen  articles,  and 
entered  into  much  detail. 
Moore's  Digest,  vol.  7,  p.  332. 

"Immediately  upon  the  conclusion  of  the  protocol  I  issued  a  proc- 
lamation of  August  12th  suspending  hostilities  on  the  part  of  the 
United  States.  The  necessary  orders  to  that  end  were  at  once  given 
by  tel^aph.  The  blockade  of  the  ports  of  Cuba  and  San  Juan  de 
Porto  Rico  was  in  like  manner  raised.  On  the  18th  of  August  the 
muster  out  of  100,900  volunteers,  or  as  near  that  number  as  was 
foimd  to  be  practicable,  was  ordered. " 

President  McKinley,  annual  message,  Dec.  5,  1898,  For.  Rel.  1898,  LXV. 

A  particular  truce  is  only  a  partial  cessation  of  hostilities,  as 
between  a  town  and  an  army  besi^ing  it.  But  a  general  truce 
applies  to  the  operations  of  the  war;  and  if  it  be  for  a  long  or  indefi- 
nite period  of  time,  it  amoimts  to  a  temporary  peace,  which  leaves 
the  state  of  the  contending  parties,  and  the  questions  between  them, 
remaining  in  the  same  situation  as  it  found  them.  A  partial  truce 
may  be  made  by  a  subordinate  commander,  and  it  is  a  power  neces- 
sarily implied  in  the  nature  of  his  trust;  but  it  is  requisite  to  a  gen- 
eral truce,  or  suspension  of  hostilities  throughout  the  nation,  or  for 

1  This  article  is  identical  with  Article  37,  Regulations,  Hague  Convention  II,  1899,  and  with  Article  48 
Declaration  of  Brussels.  ,  ' 

268 


LAWS  OF  LAND  WARFAEE.  269 

a  great  length  of  time,  that  it  may  be  made  by  the  sovereign  of  the 
country,  or  by  his  special  authority.  The  general  principle  on  the 
subject  is,  that  if  a  commander  makes  a  compact  with  the  enemy, 
and  it  be  of  such  a  nature  that  the  power  to  make  it  could  be  rea- 
sonably implied  from  the  nature  of  the  trust,  it  will  be  valid  and 
binding  though  he  abuse  his  trust.  The  obligation  he  is  under  not 
to  abuse  his  trust  regards  his  own  state,  and  not  the  enemy. 
Kent,  vol.  1,  p.  175. 

Suspension  of  aims,  tiuce,  oi  armistice. 

If  the  cessation  of  hostilities  is  only  for  a  very  short  period,  or  at 
a  particular  place,  or  for  a  temporary  purpose,  such  as  for  a  parley, 
or  a  conference,  or  for  removing  the  wounded,  and  burying  the  dead, 
after  a  battle,  it  is  called  a  suspension  of  arms.  This  kind  of  com- 
pact may  be  formed  between  the  immediate  commanders  of  the 
opposing  forces,  and  is  obligatory  upon  all  persons  under  their 
respective  commands.  Even  commanding  officers  of  detachments 
may  enter  into  this  ktad  of  compact,  but  such  an  agreement  can  only 
bind  the  detachment  itself;  it  cannot  affect  the  operations  of  the 
main  army,  or  of  other  troops  not  under  the  authority  of  the  officer 
making  it.  A  suspension  of  arms  is  only  for  a  temporary  purpose, 
and  for  a  limited  period.  If  the  suspension  of  hostilities  is  for  a 
more  considerable  length  of  time,  or  for  a  more  general  purpose,  it  is 
called  a  truce  or  an  armistice.  Truces  are  either  partial  or  general. 
A  partial  truce  is  limited  to  particular  places,  or  to  particular  forces, 
as  a  suspension  of  hostilities  between  a  town  or  fortress  and  the  forces 
by  which  it  is  invested,  or  between  two  hostile  armies  or  fleets.  But 
a  general  truce  appHes  to  the  general  operations  of  the  war,  and 
whether  it  be  for  a  longer  or  shorter  period  of  time,  it  extends  to  all 
the  forces  of  the  belligerent  states,  and  restrains  the  state  of  war 
from  producing  its  proper  effects,  leaving  the  contending  parties 
and  the  questions  between  them  in  the  same  situation  in  which  it 
foxmd  them. 

******* 

Such  a  general  suspension  of  hostilities  throughout  the  nation,  can 
only  be  made  by  the  sovereignty  of  the  state,  either  directly  or  by 
authority  specially  delegated.  Such  authority,  not  being  essential 
to  enable  a  general  or  commander  to  fulfil  his  official  duties,  is  never 
implied,  and,  in  such  a  case,  the  enemy  is  bound  to  see  that  the 
agent  is  specially  authorized  to  bind  his  principal.  But  a  partial 
truce  may  be  concluded  between  the  military  and  naval  commanders 
of  the  respective  forces,  without  any  special  authority  for  that  pur- 
pose, where,  from  the  nature  and  extent  of  their  commands,  such 
authority  is  necessarily  implied,  as  essential  to  the  fulfilment  of 
their  official  duties  If  the  commander,  in  making  such  a  compact, 
has  abused  his  trust  to  the  advantage  of  the  enemy,  he  is  accountable 
to  his  own  state  for  such  abuse. 
Halleck,  pp.  653,  654. 

There  are  various  modes  in  which  the  extreme  rigor  of  the  rights 
of  war  may  be  relaxed  at  the  pleasure  of  the  respective  belUgerent 
parties.  Among  these  is  that  of  a  suspension  of  hostilities,  by  means 
of  a  truce  or  armistice.  This  may  be  either  general  or  special.  If  it 
be  general  in  its  application  to  all  hostilities  in  every  place,  and  is  to 
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endure  for  a  very  long  or  indefinite  period,  it  amounts  in  effect  to  a 
temporary  peace,  except  that  it  leaves  undecided  the  controversy 
in  which  the  war  originated.  Such  were  the  truces  formerly  con- 
cluded between  the  Christian  powers  and  the  Turks.  Such,  too, 
was  the  armistice  concluded,  in  1609,  between  Spain  and  her  revolted 
provinces  in  the  Netherlands.     A  partial  truce  is  Mmited  to  certain 

E laces,  such  as  the  suspension  of  hostilities,  which  may  take  place 
etween  two  contending  armies,  or  between  a  besieged  fortress  and 
the  army  by  which  it  is  invested . 

The  power  to  conclude  a  universal  armistice  op  suspension  of 
hostihties  is  not  necessarily  imphed  in  the  ordinary  ofHcial  authority 
of  the  general  or  admiral  commanding  in  chief  the  military  or  naval 
forces  of  the  State.  The  conclusion  of  such  a  general  truce  requires 
either  the  previous  special  authority  of  the  supreme  power  of  the 
State,  or  a  subsequent  ratification  by  such  power. 

A  partial  truce  or  Umited  suspension  of  hostilities  may  be  con- 
cluded between  the  military  and  naval  officers  of  the  respective 
belligerent  States,  without  any  special  authority  for  that  purpose, 
where,  from  the  nature  and  extent  of  their  commands,  such  an 
authority  is  necessarily  implied  as  essential  to  the  fulfilment  of  their 
ofl[icial  duties. 

Pana's  Wheaton,  pp.  497,  498. 

A  temporary  suspension  of  the  operations  of  war  at  one  or  more 
places  is  called  a  truce  or  armistice.  A  truce  may  be  special,  refer- 
ring to  operations  before  a  fortress  or  in  a  district,  or  between  certain 
detachments  of  armies,  or  general,  implying  a  suspension  of  hostilities 
in  all  places.  A  general  truce  can  be  made  only  by  the  sovereign 
power  or  its  agents,  specially  empowered  for  this  purpose.  A  special 
or  partial  truce  may  be  concluded  according  to  the  usage  of  nations 
by  a  military  officer,  even  by  a  subordinate  one  within  his  district. 
This  usage  rests  on  the  consideration  that  both  policy  and  humanity 
require  that  such  a  discretionary  power  should  be  lodged  in  those 
who,  being  on  the  spot,  can  best  understand  the  exigencies  of  the 
case.  If  an  officer  should  be  restricted  in  the  use  of  this  power  con- 
trary to  usage  and  yet  should  exercise  it,  his  agreement,  at  least  if 
not  corruptly  made,  would  be  binding  on  his  sovereign,  provided 
that  the  other  party  knew  nothing  of  the  restriction.  For  that  party 
had  a  right  to  infer  from  preva;lent  usage  and  the  nature  of  the 
command  entrusted  to  him  that  he  had  this  power. 
Woolsey,  p.  257. 

A  general  armistice  is,  of  course,  in  excess  of  the  imphed  authority 
of  a  local  commander. 

An  armistice  should  specify,  as  far  as  possible,  the  acts  which  are 
forbidden,  and  those  which  are  permitted,  to  the  belligerents  during 
its  continuance. 
Holland,  p.  50. 

English  jurists  make  no  distinction  between  armistices  and  sus- 
pension of  arms,  the  former  term  being  used  indifferently  of  all 
such  conventions;  and  no  distinction  is  drawn  in  the  Reglem^nt. 
A  suspension  of  arms  is  indeed  only  a  particular  kind  of  armistice 
and  the  same  rules  apply  to  both. 
Spaight,  p.  233. 
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_  Although  all  armistices  are  essentially  alike  in  so  far  as  they  con- 
sist of  cessation  of  hostih ties,  three  difi'erent  kinds  must  be  distin- 
guishedy-namely,  (1)  suspensions  of  arms,  (2)  general  armistices,  and 
(3)  partial  arniistices.  It  must  be  emphasised  that  the  Hague  Regu- 
lations deal  with  armistices  in  articles  36  to  41  very  incompletely 
so  that  the  gaps  need  filling  up  from  old  customary  rules. 
Oppenheim,  vol.  2,  p.  290,  291. 

Suspensions  of  aims. 

Suspensions  of  arms,  in  contradistinction  to  armistices  in  the  nar- 
rower sense  of  the  term,  are  such  cessations  of  hostilities  as  are  agreed 
upon  between  large  or  small  military  or  naval  forces  for  a  very 
short  time  and  regarding  momentary  and .  local  military  purposes 
only.  Such  purposes  may  be — collection  of  the  wounded;  burial  of 
the  dead;  negotiation  regarding  surrender  or  evacuation  of  a  de- 
fended place,  or  regarding  an  armistice  in  the  narrower  sense  of  the 
term;  but  may  also  be  the  creation  of  a  possibility  for  a  commander  to 
ask  for  and  receive  instructions  from  a  superior  authority,  and  the 
like.  Suspensions  of  arms  have  nothing  to  do  with  political  pur- 
poses, or  with  the  war  generally,  since  the)-  are  of  momentary  and 
local  importance  only.  They  concern  exclusively  those  forces  and 
that  spot  which  are  the  object  of  the  suspension  of  arms.  The 
Hague  Regulations  do  not  specially  mention  suspensions  of  arms, 
since  article  37  speaks  of  local  armistices  only,  apparently  compris- 
ing suspensions  of  arms  among  local  armistices. 
Oppenbeim,  vol.  2,  p.  291. 

General  aimistices. 

A  general  armistice  is  such  a  cessation  of  hostilities  as,  in  contra^ 
distinction  to  suspensions  of  arms  with  their  momentary  and  local 
military  purposes,  is  agreed  upon  between  belligerents  for  the  whole 
of  their  forces  and  the  whole  region  of  war.  General  armistices  are 
always  conventions  of  vital  political  importance  affecting  the  whole 
of  the  war.  They  are  as  a  rule,  although  not  necessarily,  concluded 
for  a  political  purpose.  It  may  be  that  negotiations  of  peace  have 
ripened  so  far  that  the  end  of  the  war  is  in  sight  and  that,  therefore, 
military  operations  appear  superfluous;  or  that  the  forces  of  either 
belligerent  are  exhausted  and  need  rest;  or  that  the  belligerents  have 
to  face  domestic  difficulties,  the  settlement  of  which  is  more  pressing 
than  the  continuation  of  the  war;  or  any  other  political  purpose. 
Thus  article  2  of  the  general  armistice  agreed  upon  at  the  end  oi  the 
Franco-German  War  on  January  28,  1871,  expressly  declared  the 
purpose  of  the  armistice  to  be  the  creation  of  the  possibility  for  the 
French  Government  to  convoke  a  Parliamentary  Assembly  which 
could  determine  whether  or  not  the  war  was  to  be  continued  or  what 
■conditions  of  peace  should  be  accepted. 

It  is  of  importance  to  note  that,  for  particular  reasons,  small  parts 
of  the  belligerent  forces  and  small  parts  of  the  theatre  of  war  may 
be  specially  excluded  without  detracting  from  the  general  character 
of  the  armistice,  provided  the  bulk  of  the  forces  and  the  greater 
part,  of  the  region  of  war  are  included.  Thus,  article  1  of  the  above- 
mentioned  general  armistice  at  the  end  of  the  Franco-German  war 
specially  excluded  all  military  operations  in  the  D^partements  du 
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Doubs,  du  Jura,  de  la  C6te  d'Or,  and  likewise  the  siege  of  Belfort. 
It  should  also  be  mentioned  that  in  the  practice  of  belligerents  the 
terms  "suspension  of  arms"  and  "general  armistice"  are  sometimes, 
not  sufficiently  distinguished,  but  are  interchangeable.  Thus,  for- 
instance,  the  above-mentioned  general  armistice  between  France  and 
Germany  is  entitled  "Convention  entre  I'Allemagne  et  la  France  pour 
la  suspension  des  hostilites,  *  *  *"  whereas  the  different  articles, 
of  the  Convention  always  speak  correctly  of  an  armistice,  and  whereas, 
further,  an  annexe  to  the  Convention  signed  on  January  2.9  fa  enti- 
tled "Annexe  a  la  Convention  d'armistice." 
Oppenheim,  vol.  2,  p.  291,  292. 

Suspensions  of  arms. 

Since  the  character  and  purpose  of  suspensions  of  arms  are  mili- 
tary, local,  and  momentary  only,  every  commander  is  supposed  to- 
be  competent  to  agree  upon  a  suspension  of  arms,  and  no  ratification 
on  the  part  of  superior  officers  or  other  authorities  is  required.. 
Even  commanders  of  the  smallest  opposing  detachments  may  arrange; 
a  suspension  of  arms. 
Oppenheim,  vol.  2,  p.  293. 

Paitial  armistices. 

Partial  armistices  are  agreements  for  cessations  of  hostilities  whichi 
are  not  concluded  by  belligerents  for  their  whole  forces  and  the- 
whole  region  of  war,  but  do  not  merely  serve,  like  suspensions  (rf' 
arms,  momentary  and  local  military  purposes.  They  are  armistices 
concluded  by  belligerents  for  a  considerable  part  of  their  forces  and; 
front;  they  are  always  of  political  importance  affectiag  the  war  ini 
general;  and  they  are  very  often,  although  they  need  not  be,  agreed 
upon  for  political  purposes.  Article  37  of  the  Hague  Regulations 
apparently  includes  partial  armistices  together  with  suspensions  of 
arms  under  the  term  "local"  armistices.  A  partial  armistice  may 
be  concluded  for  the  military  or  the  naval  forces  only ;  for  cessation, 
of  hostilities  in  the  colonies  only;  for  cessation  of  hostilities  betweeni 
two  of  the  belligerents  in  case  more  than  two  are  parties  to  the  war,, 
and  the  like.  But  it.  is  always  a  condition  that  a  considerable  part 
of  the  forces  and  region  of  war  must  be  included,  and  that  the  pur- 
pose is  not  only  a  momentary  one. 
Oppenheim,  vol.  2,  p.  293. 

General  armistices. 

Since  general  armistices  are  of  vital  political  importance,  only  the 
beUigerent  Governments  themselves  or  their  commander-in-chief 
are  competent  to  conclude  them,  and  ratification,  whether  specially 
stipulated  or  not,  is  necessary.  Should  a  commander-in-chief  con- 
clude a  general  armistice  which  would  not  find  ratification,  hostilities 
may  at  once  be  recommenced  without  breach  of  faith,  it  being  a 
matter  of  common  knowledge  that  a  commander4n-chief  is  not 
authorized  to  agree  upon  exclusion  of  ratification,  unless  he  received 
special  powers  thereto. 

Oppenheim,  vol.  2,  pp.  293,  294. 
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Partial  aimistices. 

Partial  armistices  may  be  concluded  by  the  commanders-in-cbief 
of  the  respective  forces,  and  ratification  is  not  necessary,  unless  spe- 
cially stipulated;  the  commanders  being  responsible  to  their  own 
Governments  in  case  they  agree  upon  a  partial  armistice  without 
being  specially  authorized  thereto. 
Oppenheim,  vol.  2,  p.  294. 

Foim  of  aimistices. 

No  legal  rule  exists  regarding  the  form  of  armistices,  which  may 
therefore  be  concluded  either  orally  or  in  wi'iting.  However,  the 
importance  of  general  as  well  as  partial  armistices  makes  it  advisable 
to  conclude  them  by  signing  written  documents  containing  all  items 
which  have  been  agreed  upon.  No  instance  is  known  of  a  general 
or  partial  armistice  of  modern  times  concluded  otherwise  than  .in 
writing.  But  suspensions  of  arms  are  often  only  orally  concluded. 
Oppenheim,  vol.  2,  p.  294. 

That  hostilities  must  cease  is  the  obvious  contept  of  aU  kinds  of 
armistices.  Usually,  although  not  at  all  necessarily,  the  parties  em- 
body special  conditions  in  the  agreement  instituting  an  armistice. 
If  and  so  far  as  this  has  not  been  done,  the  import  of  armistices  is  for 
some  parts  much  controverted.  Everybody  agrees  that  belligerents 
during  an  armistice  may,  outside  the  line  where  the  forces  face  each 
other,  do  everything  and  anything  they  like  regarding  defence  and 
preparation  of  offence;  for  instance,  they  may  manufacture  and  im- 
port munitions  and  guns,  drill  recruits,  buUd  fortresses,  concentrate  or 
withdraw  troops.  But  no  unanimity  exists  regarding  such  acts  as 
must  be  left  undone  or  may  be  done  within  the  very  line  where  the 
belligerent  forces  face  each  other.  The  majority  oi  writers,  led  by 
Vattel  (III.  §  245),  maintain  that  in  the  absence  of  special  stipula- 
tions it  is  essentially  implied  in  an  armistice  that  within  such  line  no 
alteration  of  the  status  quo  shall  take  place  which  the  other  party, 
were  it  for  the  armistice,  could  by  application  of  force,  for  instance 
by  a  cannonade  or  by  some  other  means,  prevent  from  taking  place. 
These  writers  consider  it  a  breach  of  faith  for  a  belligerent  to  make 
such  alterations  under  the  protection  of  the  armistice.  On  the  other 
hand,  a  small  minority  of  writers,  but  led  by  Grotius  (III.  c.  21, 
§  7)  and  Pufendorf  (VIII.  7,  §  7),  assert  that  cessation  of  hostilities 
and  of  further  advance  only  are  essentially  implied  in  an  armistice; 
all  other  acts,  such  as  strengthening  of  positions  by  concentration  of 
more  troops  on  the  spot,  erection  and  strengthening  of  defences,  re- 
pairing of  breaches  of  besieged  fortresses,  withdrawing  of  troops, 
making  of  fresh  batteries  on  the  part  of  besiegers  without  advancing, 
and  the  like,  being  allowed.  As  the  Hague  Regulations  do  not  men- 
tion the  matter,  the  controversy  still  remains  unsettled.  I  believe 
the  opinion  of  the  minority  to  be  correct,  since  an  armistice  does  not 
mean  anything  else  than  a  cessation  of  actual  hostilities,  and  it  is 
for  the  parties  who  agree  upon  an  armistice  to  stipulate  such  special 
conditions  as  they  think  necessary  or  convenient.  This  applies  par- 
ticularly to  the  other  controversial  questions  as  to  revictuaUing  of 
besieged  places  and  as  to  intercourse,  commercial  and  otherwise,  of 
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the  inhabitants  of  the  region  where  actual  fighting  was  going  on 
before  the  armistice.  As  regards  revictualhng,  it  has  been  correctly 
*  maintained  that,  if  it  were  not  allowed,  the  position  of  the  besieged 
forces  would  thereby  be  weakened  by  the  action  of  the  armistice. 
But  I  cannot  see  why  this  should  be  an  argument  to  hold  revictual- 
ling  permissible.  The  principle  vigilantibus  jura  sunt  scrifta  applies 
to  armistices  as  well  as  to  all  other  legal  transactions.  It  is  for  the 
parties  to  prepare  such  arrangements  as  really  suit  their  needs  and 
wants.  Thus,  during  the  Franco-German  War  an  armistice  for 
twenty-five  days  proposed  in  November  1870  fell  to  the  ground  on 
the  Germans  refusing  to  grant  the  revidtuaUing  of  Paris. 
Oppenheim,  vol.  2,  pp.  294-296. 

An  agreement  to  cease  from  active  operations  within  a  limited 
area,  for  &  short  time,  and  with  the  object  of  carrying  out  a  definite 
purpose  such  as  the  burial  of  the  dead,  is  generally  called  a  Suspension 
of  Arms,  but  it  is  also,  and  with  equal  propriety,  termed  an  Armistice, 
the  latter  being  the  English  usage.  A  similar  agreement,  extending 
over  a  very  long  period  and  applying  to  the  whole  field  of  warfare, 
goes  frequently  by  the  name  of  a  Tiuce.  It  amounts  in  fact  to  a 
peace,  except  that  no  treaty  is  drawn  up.  Such  lengthy  cessations 
of  hostilities  are  unknown  in  modern  warfare,  but  operations  are 
often  suspended  for  a  time  in  order  that  negotiations  may  take  place 
between  the  belligerents,  either  for  a  definite  peace,  or  for  the  sur- 
render of  some  place  or  force ;  and  these  rifts  in  the  clouds  of  war  are 
called  indifferently  Truces  or  Armistices.  The  chief,  if  not  the  only 
distinction  between  them,  appears  to  be  that  the  former  is  an  older 
word  than  the  latter,  which  has  come  into  general  use  within  the  last 
hundred  and  fifty  years.  Every  conomander  has  power  to  conclude 
a  special,  partial,  or  local  armistice  with  respect  to  the  forces  and 
places  under  his  immediate  control,  but  a  general  armistice  covering 
the  whole  field  of  hostilities  can  be  made  only  by  commanders-in- 
chief  or  diplomatic  representatives,  and  requires  ratification  by  the 
supreme  power  in  the  state.  At  the  end  of  the  Russo-Japanese  War 
in  1905  tne  general  armistice  which  preceded  the  peace  was  draWn 
up  and  signed  by  the  plenipotentiaries  engaged  in  negotiating  the 
main  treaty.  After  laying  down  a  few  conditions  of  universal  appli- 
cation, they  provided  for  special  armistices  for  the  various  parts  of 
the  theatre  of  ■s^ar.  In  accordance  with  this  stipulation  separate 
agreements,  negotiated  by  the  generals  and  admirals  on  the  spot, 
were  entered  into  for  the  Manchurian  armies  and  the  naval  forces. 
The  delegates  for  the  forces  confronting  one  another  in  Northern 
Korea  were  unable  to  agree,  and  the  matter  dragged  on,  fortunatelv 
without  bloodshed,  till  the  ratification  of  the  Treaty  of  Portsmoutn 
rendered  temporary  arrangements  unnecessary. 

Lawrence,  pp.  564,  565. 

It  seems  superfluous  to  say  that  no  general  can  conclude  an  armi- 
stice for  forces  not  imder  his  command,  but  even  within  that  limit  the 
superior  commander  or  the-  authorities  of  the  state  may  refuse  to 
ratify  an  armistice.  There  is  no  difference  between  truces,  suspen- 
sions of  arms  and  armistices. 
Westlake,  vol.  2,  p.  92. 
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An  armistice  may  be  general,  and  valid  for  all  points  and  lines  of 
the  belligerents;  or  special,  that  is,  referring  to  certain  troops  or 
certain  localities  only. 

******* 

Commanding  officers  have  the  right  to  conclude  armistices  binding 
on  the  district  over  which  their  command  extends,  but  such  armistice 
is  subject  to  the  ratification  of  the  superior  authority,  and  ceases  so 
soon  as  it  is  made  known  to  the  enemy  that  the  armistice  is  not  ratified, 
even  if  a  certain  time  for  the  elapsing  between  giving  notice  of  cessa- 
tion and  the  resumption  of  hostilities  should  have  been  stipulated  for . 
Lieber,  arts.  137,  140. 

The  term  "truce,"  as  used  in  this  Code,  means  a  suspension  of 
hostilities  as  to  a  part  of  the  forces  on  either  side,  or  as  to  one  or  more 
places. 

The  term  "armistice"  means  a  suspension  of  all  hostilities  between 
the  belligerents. 

A  truce  may  be  concluded  between  the  commanders  of  the  belliger- 
ent forces  respectively,  extending  to  their  own  commands,  without 
special  authority. 

An  armistice  can  be  concluded  only  by  agreement  of  the  govern- 
ments of  the  respective  nations. 
Field,  pp.  505,  506. 

The  term  "suspension  of  arms"  is  generally  used   to  designate 
conventions  concluded  between  commanders  of  sections  of  a  fighting 
line  for  the  purpose  of  interrupting  hostihties  for  a  short  time,  for 
example,  to  remove  the  wounded  and  the  dead. 
Swiss  Manual,  p.  31. 

General  armistices  are  of  a  combined  political  and  military  char- 
acter. They  usually  precede  the  negotiations  for  peace,  but  may 
be  concluded  for  other  purposes.  Due  to  its  political  importance,  a 
general  armistice  is  concluded  by  the  Governments  concerned  or  by 
their  commanders  in  chief,  and  are  ratified  in  all  cases.  General 
armistices  are  frecjuently  arranged  by  diplomatic  representatives. 

A  local  armistice  suspends  operations  between  certain  portions 
of  the  belligerent  forces,  or  within  a  designated  district  of  the  theatre 
of  operations.  A  local  armistice  may  be  concluded  by  the  military 
forces  only,  or  by  the  naval  forces  only,  or  between  a  less  number 
than  all  of  the  belligerents  at  war. 
U.  S.  Manual,  pp.  89,  90. 

The  Hague  Eules  distinguish  only  between  general  and  local 
armistices,"  apparently  comprising  both  suspensions  of  arms  and 
partial  armistices,  under  the  term  "local  armistices." 

A  suspension  of  arms  applies  only  to  the  troops  under  the  command 
■of  the  officers  who  agree  to  it. 

A  general  armistice  suspends  the  entire  mihtary  and  naval  opera- 
tions of  the  belligerents.  It  is  a  formal  interruption  of  the  war 
throughout  the  whole  region  and  theatre  of  war,  although  for  special 
reasons  small  parts  of  the  belligerent  forces  and  small  parts  in  the 
theatre  of  war  may  be  excluded  from  a  general  armistice.  ' 
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A  partial  armistice  suspends  operations  between  certain  consid- 
erable portions  only  of  the  belligerent  forces,  and  within  a  fixed- 
considerable  zone  only  of  the  region  and  theatre  of  war.  A  partial*' 
armistice  may  be  concluded  for  the  military  forces  only;  or  for  the 
nayal  forces  only;  for  cessation  of  hostilities  in  the  colonies  only; 
for  cessation  of  hostilities  between  two  of  the  belligerents  in  case 
more  than  two  are  parties  to  the  war.  It  is,  however,  always  a 
condition  that  a  considerable  part  of  the  forces  and  the  region  of 
war  must  be  included,  and  that  the  cause  for  which  it  has  been  con- 
cluded is  not  only  some  pressing  local  interest,  as  in  the  case  of  a  sus- 
pension of  arms,  but  one  of  a  more  general  character,  such  as  a  general 
exhaustion  of  the  opposing  belhgerent  forces  in  one  part  of  the 
theatre  of  war;  the  outbreak  of  a  virulent  infectious  disease  in.  the 
opposing  camps;  an  earthquake;  or  any  other  cause,  the  require- 
ments of  whicn  can  not  be  satisfied  by  a  mere  suspension  of  arms,, 
but  do  not  demand  a  general  armistice. 

Edmonds  and  Oppenheim,  arts.  257,  259,  261,  263. 

An  armistice,  being  both  political  and  military  in  character,  is. 
concluded  in  theory  by  the  commanders-in-chief  of  the  opposing 
troops,  with  the  authorization  of  the  respective  governments. 
Jacomet,  p.  89. 

A  general  armistice  must  accordingly  be  Distinguished  from  a 
local  or  particular  one.  The  general  armistice  extends  to  the  whole 
seat  of  war,  to  the  whole  army,  and  to  allies;  it  is  therefore  a  formal 
cessation  of  the  war.  A  particular  armistice  on  the  contrary  relates, 
only  to  a  part  of  the  seat  of  war,  to  a  single  part  of  the  opposing 
army. 

Gennan  War  Book,  p.  141. 

Article  37,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  187,  Austro-Htmgarian  Manual,  1913. 


ARMISTICE,  NOTIFICATION  OF— WHEN  HOSTIIITIES  CEASE. 

An  armistice  must  be  notified  oflacially  and  in  good  time  to 
the  competent  authorities  and  to  the  troops.  Hostilities 
are  suspended  immediately  after  the  notification,  or  on 
the  date  fixed.' — Article  38,  Regulations,  Hagui  Convention  IV, 
1907. 

Article  38,  dealing  with  notification  of  an  armistice  and  with 
suspension  ojfJiostilities,  differs  from  Brussels  Article  49  in  admitting 
that  hostilities  can  be  suspended  not  only  from  the  very  moment 
of  notification  but  after  a  time  agreed  upon. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
tne  Hague  Conferences,"  p.  148. 

An  armistice  must  be  officially  and  without  delay  notified  to  the 
competent  authorities  and  to  the  troops.     Hostilities  are  suspended 
immediately  after  the  notification. 
Art.  49,  Declaration  of  Brussels. 

A  truce  binds  the  contracting  parties  from  the  time  it  is  concluded, 
hut  it  does  not  bind  the  individuals  of  the  nation  so  as  to  render 
them  personally  responsible  for  a  breach  of  it,  until  they  have  had 
actual  or  constructive  notice  of  it.  Though  an  individual  may  not 
he  held  to  make  pecuniary  compensation  for  a  capture  made,  or 
destruction  of  property,  after  the  suspension  of  hostilities,  and 
hefore  notice  of  it  had  reached  him,  yet  the  sovereign  of  the  country 
is  bound  to  cause  restoration  to  be  made  of  all  prizes  made  after  the 
date  of  a  general  truce.  To  prevent  the  danger  and  damage  that 
might  arise  from  acts  committed  in  ignorance  of  the  truce,  it  is 
common  and  proper  to  fix  a  prospective  period  for  the  cessation  of 
hostilities,  with  a  due  reference  to  the  distance  and  situation  of 
places. 

Kent,  vol.  1,  pp.  175,  176. 

A  truce  binds  the  contracting  parties  from  the  time  of  its  con- 
clusion, unless  otherwise  specially  provided ;  but  it  does  not  bind  the 
individuals  of  the  nation  so  as  to  make  them  personally  responsible 
for  a  breach  of  it,  until  they  have  had  actual  or  constructive  notice. 
If,  therefore,  individuals,  without  a  knowledge  of  the  suspension  of 
hostilities,  kill  an. enemy  or  destroy  his  property,  they  do  not,  by 
such  acts,  commit  a  crime,  nor  are  they  bound  to  make  pecimiary 
compensation;  but,  if  prisoners  are  taken,  or  prizes  captured,  the 
sovereign  is  under  obligation  to  immediately  release  the  former,  and 
restore  the  latter.     To  prevent  the  danger  and  damage  that  might 

1  This  article  is  identical  with  Article  38,  Regulations.  Hague  Convention  II,  1899. 
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arise  from  acts  committed  in  ignorance  of  the  truce,  it  is  usual  to  fix 
a  prospective  period  for  the  cessation  of  hostilities  in  different  places, 
with  due  reference  to  their  distance,  and  the  means  of  communicating 
with  them;     *     *     * 
Halleck,  p.  656. 

A  suspension  of  hostilities  binds  the  contracting  parties,  and  all 
acting  immediately  under  their  direction,  from  the  time  it  is  con- 
cluded ;  but  it  must  be  duly  promulgated  in  order  to  have  a  force  of 
legal  obligation  with  regard  to  the  other  subjects  of  the  belligerent 
States;  so  that  if,  before  such  notification,  they  have  committed 
any  act  of  hostility,  they  are  not  personally  responsible,  unless  their 
ignorance  be  imputable  to  their  own  fault  or  negligence.  But  as  the 
supreme  power  of  the  State  is  bound  to  fulfil  its  own  engagements,  or 
those  made  by  its  authority,  express  or  implied,  the  government  of 
the  captor  is  bound,  in  the  case  of  a  suspension  of  hostilities  by  sea, 
to  restore  all  prizes  made  in  contravention  of  the  armistice. 
Dana's  Wheaton,  p.  498. 

A  truce  is  binding  on  the  parties  to  it  from  the  time  when  they 
have  agreed  to  its  terms,  but  on  private  persons  from  the  time  when 
intelligence  of  it  can  have  reasonably  reached  them.  For  injuries 
inflicted  in  the  interval  the  sovereign  of  the  injurer  is  responsible. 
When  a  general  suspension  of  arms  is  agreed  upon,  it  is  not  unusual 
to  provide  that  it  shall  take  effect  in  different  portions  of  the  theatre 
of  war  or  parts  of  the  world  at  different  times,  so  as  to  afford  oppor- 
tunity to  give  notice  of  it  to  all  who  are  concerned  in,  or  whose  busi- 
ness is  affected  by,  the  war. 
Wooleey,  p.  258. 

When  a  truce  affects  a  considerable  area  it  is  not  always  possible 
at  once  to  acquaint  the  whole  forces  on  both  sides  with  the  fact  that 
it  has  been  concluded;  it  is  therefore  usual  to  fix  different  dates  for 
its  commencement  at  different  places,  the  period  allowed  to  elapse 
before  it  comes  into  force  at  each  place  being  proportioned  to  the 
length  of  time  required  for  sending  information.  It  sometimes  hap- 
pens in  spite  of  this  precaution  when  it  is  taken,  and  even  when,  a 
limited  area  being  affected,  the  armistice'  begins  everywhere  at  the 
same  moment,  that  acts  of  hostility  are  done  in  ignorance  of  its  hav- 
ing commenced.  In  such  cases  no  responsibility  is  incurred  by  the 
belligerent  who  has  unintentionally  violated  the  truce  on  account  of 
destruction  of  life  or  property,  unless  he  has  been  remiss  in  convey- 
ing information  to  his  subordinates;  but  prisoners  and  property 
which  have  been  captured  are  restored,  and.  partial  truces  or  capitu- 
lations made  by  detached  forces  which  are  at  variance  with  the  terms 
of  the  wider  agreement  are  annulled.  Ignorance  is  considered  to 
exist  until  the  receipt  of  official  notification;  if  therefore  one  of  the 
belligerents  at  a  given  spot  receives  notification  sooner  than  the 
other,  and  communicates  his  knowledge  to  his  enemy,  the  latter  is 
not  boimd  to  act  upon  the  information  which  is  presented  to  him, 
or  before  acting  may  require  rigorous  proof  of  its  correctness. 
Hall,  pp.  568,  569, 
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Spain  protested  against  hostilities  being  continued  by  the  United 
States  in  1898  while  the  French  Ambassador  at  Washington  was  in 
treaty  with  the  President  and  Ministers  as  regards  the  conclusion's 
of  an  armistice.  The  United  States  Government  replied,  quite  prop- 
erly, that  it  was  a  belligerent's  strict  right  to  continue  his  operations 
so  long  as  an  armistice  had  not  been  concluded.  Once  the  armistice 
is  signed,  if  it  is  not  to  commence  at  a  later  date,  any  acts  of  war 
done  in  ignorance  of  it  are  null  and  void,  and  should  be  rectified  as 
far  as  possible. 
Spaight,  p.  243. 

Lines  of  demarcation. 

It  must  be  specially  mentioned  that  for  the  purpose  of  preventing 
the  outbreak  of  hostilities  during  an  armistice  it  is  usual  to  agree 
upon  so-called  lines  of  demarcation — that  is,  a  small  neutral  zone 
between  the  forces  facing  each  other  which  must  not  be  entered  by 
members  of  either  force.  But  such  lines  of  demarcation  do  not 
exist,  if  they  are  not  specially  stipulated  by  the  armistice  concerned. 
Oppenheim,  vol.  2,  p.  296. 

In  case  the  contrary  is  not  stipulated,  an  armistice  commences 
the  very  moment  the  agreement  upon  it  is  complete.  But  often'  the 
parties  stipulate  in  the  agreement  the  time  from  which  the  armistice 
shall  begin.  If  this  is  done  in  so  detailed  a  manner  that  the  very 
hour  of  the  commencement  is  mentioned,  no  cause  for  controversy 
is  given.  But  sometimes  the  parties  fix  only  the  date  by  stipulating 
that  the  armistice  shall  last  from  one  certain  day  to  another,  e.  g. 
from  June  15  to  July  15.  In  such  case  the  actual  commencement 
is  controversial.  Most  publicists  maintain  that  in  such  case  the 
armistice  begins  at  12  o'clock  of  the  night  between  the  14th  and  the 
15th  of  June,  but  Grotius  (III.  c.  21,  §4)  maintains  that  it  be- 
gins at  12  o'clock  of  the  night  between  the  15th  and  the  16th  of 
June.  Therefore,  to  avoid  difficulties,  agreements  concerning  armis- 
tices ought  always  to  stipulate  whether  the  first  day  is  to  be  included 
in  the  armistice.  Be  that  as  it  may,  when  the  forces  included  in  an 
armistice  are  dispersed  over  a  very  large  area,  the  parties  very  often 
stipulate  different  dates  of  commencement  for  the  different  parts  of 
the  front,  because  it  is  not  possible  to  announce  the  armistice  at  once 
to  all  the  forces  included.  Thus,  for  instance,  article  1  of  the  general 
armistice  at  the  end  of  the  Franco-German  War  stipulated  its  im- 
mediate commencement  for  the  forces  in  and  around  Paris,  but'  that 
with  regard  to  the  other  forces  its  commencement  should  be  delayed 
three  days.  Article  38  of  the  Hague  Regulations  enacts  that  an 
armistice  must  be  notified  officially  and  in  good  time  to  the  competent 
authorities  and  the  troops,  and  that  hostilities' are  suspended  imme- 
diately after  the  ratification  or  at  a  fixed  date,  as  the  case  may  be. 

It  sometimes  happens  that  hostilities  are  carried  on  after  the  com- 
mencement of  an  armistice  by  forces  which  did  not  Imow  of  its  com- 
mencement. In  such  cases  the  status  quo  at  the  date  of  the  com- 
mencement of  armistice  has  to  be  re-established  so  far  as  possible, 
prisoners  made  and  enemy  vessels  seized  being  liberated,  capitula- 
tions annulled,  places  occupied  evacuated,  and  the  like;  but  the 
parties  may,  of  course,  stipulate  the  contrary.  , 

Oppenheim,  vol.  2,  pp.  296,  297. 
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A  truce  or  armistice  binds  the  principals  from  the  time  of  making 
the  same,  but  no  others  until  it  has  been  published.  Persons  ig- 
norantly  violating  it  are  not  responsible  civilly  or  criminally,  but  the 
principal  whose  duty  it  was  to  publish  it  is  bound  to  make  compen- 
sation to  the  party  injured . 

*  :|c  4:  «  *  *  * 

Unless  the  terms  of  a  truce  or  armistice  indicate  a  different  inten- 
tion of  the  parties,  the  following  rules  apply: 

1 .  It  takes  effect  from  the  moment  it  is  agreed  on ;     *     *     * 
Field,  pp.  506,  507. 

When  military  operations  have  taken  place  through  mistake  after 
the  conclusion  of  an  armistice,  these  operations  should  be  annulled; 
for  example,  the  return  of  one  thousand  French  prisoners  on  Janu- 
ary 28,  1871,  which  was  effected,  it  is  true,  on  the  faith  of  false 
suppositions. 

Swiss  Manual,  p.  32. 

An  armistice  is  binding  upon  the  belligerents  from  the  day  of  the 
agreed  commencement,  but  the  officers  of  the  armies  are  responsible 
from  the  day  only  when  they  receive  official  information  of  its 
existence.^ 

U.  S.  Manual,  p.  88. 

An  armistice  binds  the  contracting  authorities  from  the  date  at 
which  it  is  concluded.  It  must,  however,  be  published  in  all  the 
places  to  which  it  relates,  for  the  purpose  of  controlhng  the  acts  of 
individuals.  It  is  the  duty  of  the, contracting  authorities,  therefore, 
to  notify  an  armistice  officially  and  in  good  time  to  all  commanders 
and  to  the  troops.  Hostilities  are  suspended  immediately  after  the 
notification,  or  at  a  fixed  time,  as  may  be  arranged. 
Edmonds  and  Oppenheim,  Art.  270. 

In  order  to  prevent  unintentional  violation  both  parties  should 
notify  the  armistice  as  quickly  as  possible  to  all,  or  at  any  rate 
to  the  divisions  concerned.  Delay  in  the  announcement  of  the  armis- 
tice through  negligence  or  bad  faith  lies,  of  course,  at  the  door  of 
him  whose  duty  it  was  to  announce  it.  A  violation  due  to  the  bad 
faith  of  an  individual  is  to  be  sternly  punished.     *     *     * 

The  commencement  of  an  armistice  is,  in  the  absence  of  an  express 
agreement  fixing- another  time,  to  date  from  the  moment  of  its  conclu- 
sion; the  armistice  expires  at  dawn  of  the  day  to  which  it  extends. 
German  War  Book,  pp.  143,  145. 

Article  38,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  188,  Austro-Hvmgarian  Manual,  1913. 

1  This  article  is  identical  with  Lieber,  Art.  139. 


ARMISTICE  FIXES  PEEMISSIBIE  COMMUNICATIONS 
IN  THEATRE  OF  WAR. 

It  rests  with,  the  contracting  parties  to  settle,  in  the  terms 
of  the  armistice,  what  com.munications  may  be  held  in 
the  theatre  of  war  with  the  inhabitants  and  between  the 
inhabitants   of   one    belligerent   State    and   those    of  the 

others— Article  39,  Regulations,  Hague  Convention  IV,  1907. 

The  wording  of  Article  39  follows  that  of  Article  50  of  Brussels, 
but  expands  it  and  renders  it  more  exact.  In  effect,  it  permits  an 
armistice  to  regulate  not  onlj^  the  communications  between  the 
populations  but  also  those  with  them;  at  the  same  time  it  says  that 
this  shall  only  be  'in  the  theatre  of  war'.  In  the  absence  of  spe- 
cial clauses  in  the  armistice  these  matters  are  necessarily  governed 
by  the  ordinary  rules  of  warfare,  especially  by  those  concerning 
•occupation  of  hostile  territory. 

Report  to  Hague  Conference,  1899,  from  the  Second  CommiBeion,  "Reports  to 
the  Hague  Conferences,"  p.  148. 

It  rests  with  the  contracting  parties  to  settle,  in  the  terms  of  the 
armistice,  what  communications  may  be  held  between  the  popula- 
tions. 

Art.  50,  Declaration  of  Brussels. 

In  the  absence  of  special  stipulations  the  general  prohibition  of 
commercial  and  personal  intercourse  which  exists  during  war  remains 
in  force  during  an  armistice. 
Hall,  p.  569. 

Article  XXXIX  has  been  badly  treated  by  official  translators.  The 
French  text  which  was  approved  at  the  Hague  in  1899,  and  con- 
.:firmed  in  1907,  reads  as  follows: 

"II  depends  des  parties  contractantes  de  fixer,  dans  les  clauses 
de  I'armistice,  les  rapports  qui  pourraieht  avoir  lieu,  sur  le  th^^tre 
de  la  guerre,  avec  les  populations  et  entre  elles. " 

The  meaning  of  this  is  that  given  by  me,  but  in  Hague  I  B.  B. 
<p.  332)  it  is  translated — 

"It  is  for  the  contracting  parties  to  settle,  in  the  terms  of  the 
armistice,  what  communications  may  be  held,  on  the  theatre  of  war, 
with  the  populations  and  with  each  other." 

This  incorrect  translation  is  repeated  in  the  British  Official  Manual, 
Laws  and  Customs  of  War,  p.  43.  The  translation  given  in  Hague 
II  B.  B.  (p.  88)  is  inexact  too,  and  quite  misleading:  it  is — 

"It  rests  with  the  contracting  parties  to  settle,  in  the  terms  of  the 
armistice,  what  communications  may  be  held,  in  the  theatre  of  war, 
with  inhabitants  and  between  the  inhabitants  of  the  belligerent 
State  and  those  of  the  other." 

I  This  article  is  substantially  identical  with  article  39,  Regulations,  Hague  Convention  II,  1899. 
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Of  course,  what  is  intended  to  be  regulated  is  the  intercourse  of 
the  population  of  the  occupied  territory  with  the  population  of 
the  country  still  held  by  the  enemy  (in  both  cases  nationals  of  the 
enemy  State);  and  also  between  each  belligerent  force  and  the 
inhabitants  of  the  localities  held.bv  the  other.  See  Hague  I  B.  B. 
p.  148. 

Spaight,  p.  232,  Note. 

Article  XXXIX  lays  down  that  the  parties  must  settle  what  rela- 
tions are  to  exist  with  and  between  the  populations  during  an  armis- 
tice. This  provision  is  rendered  necessary  by  the  principle  that  an 
armistice  suspends  fighting  but  does  not  affect  the  state  of  war. 
Neque  pax  sunt  indutiae;  cessat  enim  pugna,  helium  autem  manet.  In 
the  absence  of  a  special  provision,  the  invading  belligerent's  war  rights 
as  against  the  population  continue  unchanged.  He  can  raise  requi- 
sitions, billet  his  soldiers,  demand  services  in  kind  and  even  levy 
contributions,  and  his  general  martial  law  regulations  remain  in  full 
force.  And  war  conditions  still  hold  good  as  regards  the  mutual 
relations  of  the  inhabitants  of  the  districts  held  by  the  two  bejlig- 
erents.  In  the  absence  of  special  conditions  in  the  Protocol,  the 
conclusion  of  the  armistice  does  not  free  the  inhabitants  of  the 
occupied  territory  from  their  obligation  of  holding  no  intercourse 
with  the  people  in  the  other  belligerent's  zone  of  authority.  They 
may  be  treated  as  spies  or  war- traitors  if  they  offend,  just  as  if  hos- 
tilities continued.  Bluntschli  remarks  that  in  the  case  of  a  general 
armistice,  which  is  the  preliminary  of  a  treaty  of  peace,  there  are 
grounds  for  allowing  the  inhabitants  of  the  territories  occupied  by 
the  two  belligerents  to  circulate  freely,  but  that  there  are  general 
military  objections  to  their  doing  so  when  the  resumption  of  hos- 
tilities is  likely  He  does  not,  however,  appear- to  have  any  author- 
ity for  liis  rule  that  "freedom  of  circulation  is  presumed  if  the  armis- 
tice is  a  general  one  and  has  been  concluded  for  a  sufficiently  long 
time."     *     *     *     The  French  Manuel  (p.  61)  lays  down  that — 

If  the  contractirg  parties  have  omitted  to  arrarge  as  to  the  mutual  relatioEs  of  the 
population  during  the  armistice,  each  telligerent  preserves  the  absolute  right  to 
settle  the  question  as  he  chooses  on  the  territory  held  by  him.  An  armistice  is  not 
a  temporary  peace;  it  leaves  the  state  of  war  in  existence;  corsequently  the  comirgs 
and  goings  of  the  inhabitants  about  the  respective  positions  cr  -within  the  neutral 
zone  may  offer  inconveniences  and  facilitate  spyirg. 
Spaight,  p.  245;  Bluntschli,  sec.  693. 

It  seems  to  be  the  intention  of  the  Hague  Regulations  that  the 
parties  should  always  stipulate  those  special  conditions  which  they 
need.  Article  39  pronounces  this  intention  regarding  intercourse, 
commercial  and  otherwise,  during  armistices,  by  the  following 
words: — ^"It  is  for  the  contracting  parties  to  settle  in  the  terms  of  the 
armistice  what,  communications  may  be  held  within  the  theatre  of 
war  with  the  population  and  with  each  other." 

It  must  be  specially  mentioned  that  for  the  purpose  of  preventing 
the  outbreak  of  hostilities  during  an  armistice  it  is  usual  to  agree 
upon  so-called  lines  of  demarcation — that  is,  a  small  neutral  zone 
between  the  forces  facing  each  other  which  must  not  be  entered  by 
members  of  either  force.  But  such  lines  of  demarcation  do  not 
exist,  if  they  are  not  specially  stipulated  by  the  armistice  concerned. 
Oppenheim,  vol.  2,  p.  296. 
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The  difficult  subject  of  the  kmd  and  amount  of  intercourse  which 
may  be  allowed  during  an  armistice  between  the  invaders  and  the 
population  in  the  theatre  of  war,  or  between  the  inhabitants  of  an 
occupied  territory  and  their  fellow-subjects  in  adjacent  unoccupied 
districts,  should  be  settled  in  the  terms  of  the  armistice. 
Lawrence,  p.  566. 

This  Article  39,  Hague  Regulations]  does  not  refer  to  the  powers 
of  contracting  and  sumg  as  settled  for  each  country  by  the  view 
which  its  courts  take  of  the  legal  doctrine  of  non-intercourse,  or,  in 
the  case  of  countries  occupied  by  an  enemy,  by  the  first  paragraph 
of  H  XXIII  (h),  but  to  the  intercourse  in  fact  which  the  military 
authorities  will  permit. 
Westlake,  vol.  2,  p.  93. 

It  is  incumbent  upon  the  contracting  parties  of  an  armistice  to 
stipulate  what  intercourse  of  persons  or  traffic  between  the  inhabi- 
tants of  the  territories  occupied  by  the  hostile  armies  shall  be  allowed, 
if  any. 

If  nothing  is  stipulated  the  intercourse  remains  suspended,   as 
during  actual  hostilities. 
Lieber,  art.  141. 

Intercourse  in  theater  of  operations. — H.  R.  Art.  XXXIX.  It 
rests  with  the  contracting  parties  to  settle,  in  the  terms  of  the  armis- 
tice, what  intercom-se  may.be  held  in  the  theater  of  war  with  and 
between  the  populations. 

This  translation  of  the  text  is  copied  from  that  of  Messrs.  Westlake 
and  Spaight,  and  is  believed  to  more  accurately  express  the  intent 
of  the  framers.  The  original  from  which  this  article  was  probably 
taken  is  in  G.  O.  100  of  1863,  art.  141:  "It  is  incumbent  upon  the 
contracting  parties  of  an  armistice  to  stipulate  what  intercoiu-se  of 
persons  or  traffic  between  the  inhabitants  of  the  territories  occupied 
by  the  hostile  armies  shall  be  allowed,  it  any.  If  nothing  is  stipulated 
the  intercourse  remains  suspended,  as  during  actual  hostilities." 

Our  own  official  translation  is  as  follows: 

"It  rests  with  the  contracting  parties  to  settle,  in  the  terms  of  the 
armistice,  what  communications  may  be  held  in  the  theater  of  war 
with  the  inhabitants  and  between  the  inhabitants  of  one  belligerent 
State  and  those  of  the  other." 

The  British  official  translation  is  as  follows : 

"It  is  for  the  contracting  parties  to  settle,  in  the  terms  of  the 
armistice,  what  commuuications  may  be  held,  on  the  theater  of 
war,  with  the  populations  and  with  each  other." 

Of  course,  what  is  intended  to  be  regulated  is  the  intercourse  of 
the  population  of  the  occupied  territory  with  the  population  of  the 
country  still  held  by  the  enemy  (in  both  cases  nationals  of  the 
enemy  State),  and  also  between  each  belligerent  force  and  the  inhabi- 
tants of  the  localities  held  by  the  other. 
U.  S.  Manual,  p.  90. 

Rule  in  absence  of  stipulation. — If  nothing  is  stipulated,  the  inter- 
course remains  suspended,  as  during  actual  hostilities. 
U.  S.  Manual,  p.  91. 
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A  road  or  roads  should  be  fixed  by  which  all  communications  be- 
tween the  two  armies  must  pass  during  the  armistice. 

As  a  state  of  war  continues  to  exist  during  an  armistice,  and  as 
the  goings  and  comings  of  the  inhabitants  in  the  positions  of  the 
two  armies,  and  in  the  neutral  zone,  may  offer  inconvenience  and 
facilitate  espionage,  it  rests  entirely  with  the  contracting  parties  to 
settle  in  the  terms  of  the  armistice  how  far  the  relations  imposed  by 
war  between  the  belligerent  forces  and  the  inhabitants  of  occupied 
territory  and  between  the  inhabitants  of  the  belligerent  countries 
are  modified. 

If  nothing  is  said  about  inhabitants,  each  party  has  an  absolute 

Tight  to  settle  the  question  according  to  his  own  convenience  in  the 

territory  over  which  he  has  power.     Usually  the  intercourse  between 

the  two  territories  remains  suspended  just  as  during  actual  hostilities. 

Edmonds  and  Oppenheim,  arts.  291-293. 

Article  39,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  189,  Austro-Hungarian  Manual,  1913. 

By  the  protocol  between  the  United  States  and  Spain  signed  at 
Washington  August  12,  1898,  provision  was  made  for  the  immediate 
suspension  of  hostilities  as  a  preliminary  to  the  conclusion  of  peace. 
The  blockades  were  immediately  raised,  and  on  August  17,  1898,  the 
Department  of  State,  in  response  to  inquiries  made  on  behalf  of  the 
Spanish  Government,  declared  (1)  that  no  obstacle  would  be  inter- 
posed to  the  reestablishment  of  the  postal  service  by  Spanish  steam- 
ers between  Spain  on  the  one  side  and  Cuba,  Porto  Rico,  and  the 
Philippines  on  the  other;  (2)  that  no  objection  would  be  made  to  the 
importation  of  supplies  in  Spanish  bottoms  to  Cuba  and  the  Philip- 
pines, but  that  it  had  been  decided  to  reserve  the  importation  of 
supplies  from  the  United  States  to  Porto  Rico  to  American  vessels; 
and  (3)  that  a  Spanish  steamer,  chartered  by  French  merchants  and 
then  lying  at  Havre,  would  be  permitted  to  proceed  to  Philadelphia 
and  to  take  mineral  oil  for  industrial  purposes,  provided  it  was  not 
to  be  transported  to  Porto  Rico.  These  answers,  it  was  added,  were 
given  with  the  understanding  that  American  vessels  would  not  for 
the  time  being  be  excluded  from  Spanish  ports,  as  well  as  upon  the 
understanding  that,  if  hostilities  should  at  any  time  be  renewed, 
American  vessels  that  might  happen  to  be  in  Spanish  ports  would  be 
allowed  thirty  days  in  which  to  load  and  depart  with  noncontraband 
cargo,  and  that  any  American  vessel  which,  prior  to  the  renewal  of 
hostilities,  should  have  sailed  for  a  Spanish  port  would  be  permitted 
to  enter  such  port  and  discharge  her  cargo,  and  afterwards  forth- 
with to  depart  without  molestation,  and,  ii  met  at  sea  by  a  Spanish 
ship,  to  continue  her  voyage  to  any  port  not  blockaded.  These  con- 
ditions were  accepted  by  the  Spanish  Government,  and  commercial 
intercourse  was  accordingly  restored. 

Moore's  Digest,  vol.  7,  pp.  332,  333,  citing  Mr.  Moore,  Act.  Sec.  of  State  to  M 
Oambon,  French  ambass.  Aug.  17,  1898;  M.  Cambon  to  Mr.  Moore,  Sept.  6, 1898. 

After  the  conclusion  of  the  protocol  of  Aug.  12,  1898,  the  United 
States,  answering  an  inquiry  made  by  the  French  ambassador  in 
behalf  of  the  captain-general  of  Cuba,  stated  that  it  did  not,  under 
the  existing  circumstances,  object  to  officers  of  the  Spanish  army 
returning  singly  to  Spain  by  way  of  the  United  States. 
Moore's  Digest,  vol.  7,  p.  333:  For.  Rel.  1898,  808,  809. 
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Notwithstanding  the  signing  of  the  protocol  and  the  suspension 
of  hostilities,  a  state  of  war  still  exists  between  this  country  and 
Spain,  as  peace  can  only  be  declared  pursuant  to  the  negotiations 
between  the  authorized  peace  commissioners. 

In  the  distribution  of  supplies  to  the  destitute  inhabitants  of  Cuba, 
the  commanding  officers  may  use  either  the  officers  of  the  Army  or 
such  other  volunteer  agencies  as  may  be  available  for  the  purpose. 

The  field  of  their  operations  is  not  necessarily  restricted  to  the 
territory  over  which  they  exercise  actual  control. 

Moore's  Digest,  vol.  7,  pp.  333,  334,   citing  Griggs,  At.  Gen.  Aug.  24,  1898,  22 
Op.  190. 


EFFECT  OF  VIOLATION  OF  ARMISTICE  BY  PARTIES 
THERETO. 

Any  serious  violation  of  the  armistice  by  one  of  the  parties 
gives  the  other  party  the  right  of  denouncing  it,  and  even, 
in  cases  of  urgency,  of  recommencing  hostilities  im.medi- 
ately.' — Article  Ifi,  Regulations,  Hague  Convention  IV,  1907. 

The  subject  of  the  violation  of  an  armistice  by  one  of  the  parties 

fve  rise  to  a  discussion  in  the  meeting  of  May  30.  Article  51  of 
e  Brussels  project  confined  itself  on  this  subject  to  saying  that  a 
violation  of  an  armistice  by  one  of  the  parties  gives  the  other  the 
right  to  denounce  it.  At  the  suggestion  of  Colonel  Gross  von  Schwarz- 
hoff,  the  subcommission  admitted  that  the  right  to  denounce  an 
armistice  would  not  always  be  sufficient,  and  that  it  was  necessary 
to  recognize  in  the  belligerent  the  right,  in  cases  of  urgency  'of 
recommencing  hostilities  immediately.'  On  the  other  hand,  the 
subcommission  thought  that  in  order  to  justify  a  denouncement  of  3,n 
armistice  and,  with  greater  reason,  to  authorize  an  immediate  re- 
sumption of  hostilities,  there  must  be  a  serious  violation  of  the 
armistice;  it  is  for  this  reason  that  the  new  Article  40  differs  to  that 
extent  from  the  article  accepted  at  Brussels. 

Report  to  the  Hague  Conference,  1899,  from  the  Second  Commiasion,  "Reports  to 
the  Hague  Conferences,"  p.  148. 

The  violation  of  the  armistice  by  one  of  the  parties  gives  the  other 
T)arty  the  right  of  denouncing  it. 
Art.  51,  Declaration  of  Brussels. 

Where  a  truce  is  granted  for  a  certain  specified  object,  its  effects  are 
limited  to  the  purpose  mentioned,  and  if  either  party  should  attempt 
to  perform  any  act  to  the  disadvantage  of  the  other,  not  compre- 
hended in  the  object  of  such  truce,  this  other  party  has  the  un- 
doubted right  to  hinder  it  by  force,  notwithstanding  the  compact. 
So,  where  the  truce  is  conditional,  and  the  conditions  which  have 
T)een  agreed  upon  are  broken  by  one  party,  the  truce  is  no  longer 
"binding  upon  the  other.  "All  truces  granted  for  a  certain  purpose," 
says  Rutherforth,  "are  confined  to  this  purpose;  and  the  party  who 
makes  use  of  the  cessation  of  hostilities,  to  do  anything  that  is  not 
included  within  this  purpose,  and  that  is  to  the  disadvantage  of  the 
other  party,  breaks  the  truce.  For  as  this  purpose  is  the  sole  reason 
of  the  compact,  the  right,  arising  from  the  compact,  can  extend  no 
farther  than  this  pvu-pose  extends."  "And  usually,"  says  the  same 
author,  "a  breach  of  truce,  on  one  part,  will  justify  the  other  part 
in  beginning  hostilities  again  before  the  time  of  the  truce  would  have 
otherwise  expired." 

Halleck,  p.  658;  Rutherforth,  Institutes,  b.  2,  ch.  9,  sec.  22. 

1  This  article  is  substantially  identical  with  Article  40,  Eegulations,  Hague  Convention  U,  1899. 
286 
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The  second  rule  is,  that  neither  party  can  take  advantage  of  the 
truce  to  execute,  without  peril  to  himself,  what  the  co^jtinuance  of 
hostilities  might  have  disabled  him  from  doing.  Such  an  act  would 
be  a  fraudulent  violation  of  the  armistice.  For  example: — in  the 
case  of  a  truce  between  the  commander  of  a  fortified  town  and  the 
arriiy  besieging  it,  neither  party  is  at  liberty  to  continue  works, 
constructed  either  for  attack  or  defence  or  to  erect  new  fortifica- 
tions for  such  purposes.  Nor  can  the  garrison  avail  itself  of  the 
truce  to  introduce  provisions  or  succors  into  the  town,  through  the 
passages  or  .in  any  other  manner  which  the  besieging  army  would 
have  oeen  competent  to  obstruct  and  prevent,  had  hostilities  not 
been  interrupted  by  the  armistice. 
Dana's  Wheaton,  pp.  498,  499. 

Disregard  of  the  express  or  tacit  conditions  of  a  truce  releases  an 
enemy  from  the  obligation  to  observe  it,  and  justifies  him  in  recom- 
mencing hostilities,  without  notice  if  the  violation  has  clearly  taken 
place  by  the  order  or  with  the  consent  of  the  state,  or  in  case  of 
doubt  after  a  notice  giving  opportunity  for  the  disavowal  and  pun- 
ishment of  the  delinquent. 
Hall,  p.  570. 

Article  XL  has  gone  through  a  process  of  evolution.  As  originally 
drafted  for  the  Brussels  Conference  it  read: — 

The  violation  of  the  clauses  of  an  armistice,  by  either  one  of  the  Parties 
releases  the  other  from  the  obligation  of  carrying  them  out,  and  -warlike 
operations  may  be  immediately  resumed. 

It  was  admitted  that  in  terminating  an  armistice,  it  was  essential 
that  the  enemy  should  not  be  attacked  unawares,  and  the  following 
clause  was  substituted  for  that  given  above,  in  preference  to  one 
proposed  by  the  German  Military  delegate  which  laid  down  that 
hostilities  might  conamence  in  two  or  three  hoiu-s — 

The  violation  of  the  armistice  by  either  of  the  Parties  gives  to  the  other  the 
right  of  terminating  it  {le  denoncer). 

The  question  was  diicussed  again  at  the  first  Hague  Conference. 
It  was  pointed  out  that  in  some  cases  of  violation  the  aggrieved 
belligerent  cannot  fairly  be  deprived  of  the  right  of  resuming  hos- 
tilities at  once;  a  case  in  point  would  be  where  the  violation  con- 
sisted of  a  treacherous  attack.  But  it  was  at  the  same  time  admitted 
that  to  regard  trivial  violations  as  a  ground  for  terminating  the 
armistice,  and,  a  Jortiori,  for  resuming  hostilities  at  once,  was  un- 
reasonable, and  the  Brussels  Article  was  therefore  modified  and 
enlarged  into  the  present  Article  XL. 

Spaight,  p.  247;  Brussels  B.  B.  pp.  177,  209,  210. 

Any  violation  of  armistices  is  prohibited,  and,  if  ordered  by  the 
Governments  concerned,  constitutes  an  international  delinquency. 
In  case  an  armistice  is  violated  by  members  of  the  forces  on  their  own 
account,  the  individuals  concerned  may  be  punished  by  the  other 
pta^rty  in  case  they  fall  into  its  hands.  Be  that  as  it  may,  the  ques- 
tion must  be  answered,  what  general  attitude  is  to  be  taken  by  one 
party,  if  the  other  violates  the  armistice  ?  No  unanimity  regarding 
this  point  exists  among  the  writers  on  International  Law,  many  as- 
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serting  that  in  case  of  violation  the  other  party  may  at  once,  without 
giving  notice,  re-open  hostilities;  others  maintaining  that  such  party 
may  not  do  this,  but  has  only  the  right  to  denounce  the  armistice; 
The  Hague  Regulations  endeavour  to  settle  the  controversy,  article* 
40  enacting  that  any  serious  violation  of  an  armistice  by  one  of  the 
parties  gives  the  other  the  right  to  denounce  it,  and  even,  in  case 
of  urgency,  to  recommence  hostihties  at  once.  Three  rules  may  be- 
formulated  from  this — (1)  violations  which  are  not  serious  do  not 
even  give  the  right  to  denounce  an  armistice;  (2)  serious  violations 
do  as  a  rule  empower  the  other  party  to  denounce  only  the  armistice, 
but  not  to  recommence  hostilities  at, once  without  notice;  (3)  only 
in  case  of  urgency  is  a  party  justified  in  recommencing  hostilities 
without  notice,  when  the  other  party  has  broken  an  armistice.  But 
since  the  terms  "serious  violation"  and  '-urgency"  lack  precise  defi- 
nition, it  is  practically  left  to  the  discretion  of  the  injured  party.. 
Oppenheim,  vol.  2,  pp.  297,  298. 

If  either  party  violates  any  express  condition,  the  armistice  may 
be  declared  null  and  void  by  the  other. 

When  an  armistice  is  clearly  broken  by  one  of  the  parties,  the 
other  party  is  released  from  all  obligation  to  observe  it. 

Prisoners  taken  in  the  act  of  breaking  an  armistice  must  be  treated 
as  prisoners  of  war,  the  officer  alone  being  responsible  who  gives  the 
order  for  such  a  violation  of  an  armistice.  The  highest  authority 
of  the  belligerent  aggrieved  may  demand  redress  for  the  infraction  of 
an  armistice. 

Lieber,  arts.  136,  145,  146. 

Any  party  to  a  truce  or  armistice  may  interfere  to  prevent  any 
othei  party  from  doing  any  act  in  violation  thereof. 

A  truce  or  armistice  is  terminated,  either,     *     *     *     by  a  breach 
of  its  stipulations,  expressed  to  be  conditions  thereof. 
Field,  p.  508. 

To  denounce  an  armistice  without  some  very  serious  breach,  and 
to  surprise  the  enemy  before  he  can  have  time  to  put  himself  on 
guard,  would  constitute  an  act  of  perfidy.  In  the  absence  of  ex- 
treme urgency,  some  delay  should  be  given  between  the  denunciation, 
and  the  resumption  of  hostilities. 
U.  S.  Manual,  p.  92. 

Any  serious  violation  of  an  armistice  by  one  of  the  parties  gives 
the  other  party  the  right  of  denouncing  it,  and  in  cases  of  urgency 
hostilities  ca,n  even  be  recommenced  at  once,  although  a  certain  time 
between  giving  notice  of  cessation  and  resumption  of  hostihties  may . 
have  been  stipulated  for.  The  violation  must,  however,  be  a  grave 
one  to  justify  a  denunciation  and  a  fortiori  to  authorize  an  immediate 
resumption  of  hostilities. 

A  deliberate  advance  or  pushing  on  of  works  beyond  the  line  agreed 
upon,  the  seizure  of  any  point  outside  the  Unes,  or  the  utilization  of 
the  occasion  to  withdraw  troops  from  an  unfavorable  position  com- 
manded by  the  enemy,  or  any  violation  of  an  express  condition 
would,  as  a  rule,  constitute  a  grave  breach^ 
Edmonds  and  Oppenheim,  arts.  294,  295. 
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If  an  agreement  is  concluded,  then  both  sides  must  observe  its 
provisions  strictly  in  the  letter  and  the  spirit.  A  breach  of  the  obli- 
gations entered  into  on  the  one  side  can  only  lead  to  the  immediate 
renewal  of  hostilities  on  the  other  side.  A  notification  is  in  this  case 
only  necessary  if  the  circumstances  admit  of  the  consequent  loss  of 
time. 

German  War  Book,  p.  142. 

Article  40,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  190,  Austro-Hungarian  Manual,  1913. 

Aug.  29,  1898,  the  French  embassy  at  Washington,  acting  on 
behalf  of  the  Spanish  Government,  represented  that,  according  to 
advices  received  at  Madrid,  the  insurrection  was  spreading  and  be- 
coming more  active  in  the  Philippines,  and  stated  that  the  Spanish 
Government  thought  that  the  situation  might  be  remedied  either  by 
placing  at  the  disposal  of  Spain  for  use  against  the  insurgents  the 
Spanish  troops  whom  the  capitulation  at  ManUa  had  reduced  to  in- 
action, or,  if  the  United  States  objected  to  that  measure,  by  the  dis- 
patch of  troops  directly  from  the  Peninsula  to  the  archipelago. 

The  United  States,  in  view  of  the  fact  that  Manila  was,  some  time 
before  its  surrender,  besieged  by  the  insurgents  by  land  while  it  was 
blockaded  by  the  forces  of  the  United  States  by  sea,  declined  to  con- 
sider the  first  alternative,  and,  as  to  the  second, . said :  "It  will  be  a 
matter  for  regret  if  it  should  be  adopted  on  the  strength  of  rumors, 
some  of  which  have  been  shown  to  be  groundless,  while  others  yet  are 
unconfirmed.  The  Government  of  the  United  States  will,  through 
its  military  and  naval  conmianders  in  the  Philippines,  exert  its  in- 
fluence for  the  purpose  of  restraining  insurgent  hostilities  pending  the 
suspension  of  hostihties  between  the  United  States  and'  Spain.  It 
would  be  unfortunate  if  any  act  should  be  done  by  either  Govern- 
ment which  might,  in  certain  aspects,  be  inconsistent  with  the  sus- 
pension of  hostihties  between  the  two  nations,  and  which  might  neces- 
sitate the  adoption  of  corresponding  measines  of  precaution  by  the 
other  Government. 

Moore's  Digest,  vol.  7,  p.  334,  citing  Mr.  Moore,  Act.  Sec.  of  State,  to  Mr; 
Thidbout,  French  Charg6,  Sept.  5,  1898. 
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EFFECT  OF  VIOLATION  OF  AEMISTICE  BY  IITDIVIDTJALS,  ON 
THEIE  OWN  INITIATIVE. 

A  violation  of  the  terms  of  the  armistice  by  private  persons 
acting  on  their  own  initiative  only  entitles  the  injured  party 
to  demand  the  punishment  of  the  offenders  or,  if  neces- 
sary, compensation  for  the  losses  sustained.' — Article  41, 
Regulations,  Hague  Convention  IV,  1907. 

Article  52,  respecting  violation  of  an  armistice  hy  individuals  was 
not  changed  and  has  become  the  new  Article  41.  It  only  provides 
for  'the  punishment  of  the  offenders  and,  if  necessary,  compensa- 
tion for  the  losses  sustained.' 

Eeport  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  148. 

A  truce  is  not  broken  by  the  acts  of  private  persons,  unless  they 
are  ordered  or  ratified  by  public  authority.  But,  unless  the  private 
offenders  are  punished  or  surrendered,  and  unless  the  thing  seized 
is  restored,  or  compensated  for,  it  is  legally  presumed  that  the  act  of 
the  private  offender  was  duly  ordered  or  ratified.  Tnis  is  the  rule 
of  public  law. 
Halleck,  p.  660. 

A  truce  is  binding  on  the  parties  to  it  from  the  time  when  they 
have  agreed  to  its  terms,  but  on  private  persons  from  the  time 
when  intelligence  of  it  can  have  reasonably  reached  them.  For  in- 
juries inflicted  in  the  interval  the  sovereign  of  the  injurer  is  respon- 
sible. 

Woolsey,  p.  258. 

Violation  of  the  terms  of  a  truce  by  private  persons,  acting  on  their 
own  account,  merely  gives  the  right  to  demand  their  punishment, 
together  with  compensation  for  any  losses  which  may  have  been 
suffered. 

Hall,  p.  570. 

It  must  be  specially  observed  that  violation  of  an  armistice  com- 
mitted by  private  individuals  acting  on  their  own  initiative  is  to  be 
distinguished  from  violation  by  members  of  the  armed  forces.  In 
the  former  case  the  injured  party  has,  according  to  article  41  of  the 
Hague  Regulations,  only  the  right  of  demanding  punishment  of  the 
offenders,  and,  if  necessary,  indemnity  for  losses  sustained. 
Oppenheim,  vol.  2,  p.  298. 

A  truce  or  armistice  is  not  terminated  by  acts  not  authorized  by 
the  commander,  unless  they  are  ratified  by  a  refusal  of  satisfaction 
or  otherwise. 
Field,  p.  508. 


1  This  article  is  substantially  identical  with  Article  41,  Eegulations,  Hague  Convention  n,  1899,  and  with 
Article  62,  Declaration  of  Brussels. 
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By  individuals  in  the  sense  of  the  present  article  [Hague  Kegula- 
tions  41]  it  is  necessary  also  to  include  soldiers  acting  separately  and 
upon  their  own  account.  Compare  Article  44,  letter  a,  of  the  military 
penal  code. 

Swisa  Manual,  p.  32. 

A  violation  of  the  terms  of  the  armistice  by  individuals  acting  on 
their  own  initiative  only  entitles  the  injured  party  to  demand  pun- 
ishment of  the  offenders  or,  if  necessary,  compensation  for  the  losses 
sustained. 

U.  S.  Manual,  p.  92. 

Soldiers  captured  in  the  act  of  breaking  an  armistice  must  be 
treated  as  prisoners  of  war.     Such  acts  do  not  justify  denunciation 
of  the  armistice. 
U.  S.  Manual,  p.  93. 

It  is  usual  to  return  any  prisoners  or  property  that  may  be  cap- 
tured in  any  action  that  takes  place  by  ignorance  or  accident  after 
the  conclusion  of  an  armistice. 

The  violation  of  the  terms  of  an  armistice  by  individuals  does 
not  entitle  the  injured  party  to  do  more  than  demand  the  punish- 
ment of  the  offenders  and  compensation  for  the  losses  sustained,  if 
any.  There  is  no  justification  m  such  circumstances  for  a  renewal 
of  hostilities,  unless  the  behaviour  of  these  individuals  is  approved  of 
or  sanctioned  hj  their  superiors.  If,  however,  the  violation  of  the 
armistice  by  individuals  acting  on  their  own  initiative  be  repeated, 
and  if  it  become  evident  that  the  adversary  is  unable  to  repress  such 
abuses,  there  might  be  no  other  way,  after  proper  protest,  to  obtain 
redress  except  by  denouncing  the  armistice. 

Soldiers  captured  in  the  act  of  breaking  an  armistice  must  be 
treated  as  prisoners  of  war,'since  the  responsibility  for  such  a  violation 
lies  not  with  them  but  with  the  commander.  Should  an  individual 
soldier  be  captured,  who  without  orders  committed  a  hostile  act 
during  an  armistice,  he  may  conveniently  be  handed  over  to  his 
commander  for  punishment. 

Edmonds  and  Oppenheim,  arts.  287,  299,  300. 

If  the  breach  of  the  armistice  is  the  fault  of  individuals,  then  the 
party  to  whom  they  belong  is  not  immediately  responsible  and  can 
not  be  regarded  as  having  broken  faith.  If,  therefore,  the  behav- 
iour of  these  individuals  is  not  favoured  or  approved  by  their  supe- 
riors, there,  is  no  ground  for  a  resumption  of  hostilities.  But  the 
guilty  persons  ought,  in  such  case,  to  be  punished  by  the  party 
concerned. 

Even  though  the  other  party  does  not  approve  the  behaviour  of 
the  trespassers  but  is  powerless  to  prevent  such  trespasses,  then  the 
opponent  is  justified  in  regarding  the  armistice  as  at  an  end. 
German  War  Book,  p.  142. 

Article  41,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  191,  Austro-Hungarian  Manual.  1913. 


MIIITARY  OCCUPATION,  WHEN  IT  EXISTS. 

Territory  is  considered  occupied  when  it  is  actually  placed 
under  the  authority  of  the  hostiLe  army. 

The  occupation  extends  only  to  the  territory  where  such  au- 
thority has  been  established  and  can  be  exercised.^ — Article 
42,  Regulations,  Hague  Convention  IV,  1907. 

The  first  article  of  this  chapter  (Article  42),  defining  occupation, 
is  identical  with  the  first  article  of  the  Declaration  of  Brussels.  It 
should  be  stated  that  it  was  adopted  unanimously  by  the  subcommis- 
sion,  as  also  were  all  or  nearly  all  of  the  principal  articles  of  this 
chapter. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
tne  Hague  Conferences,"  p.  149. 

No  invaded  territory  is  regarded  as  conquered  until  the  end  of 
the  war;  untU  that  time  the  occupant  exercises,  in  such  territory, 
only  a  de  facto  power,  essentially  provisional  in  character. 
Institute,  1880,  p.  29. 

Territory  is  regarded  as  occupied  when,  as  the  consequence  of 
invasion  by  h'ostue  forces,  the  State  to  which  it  belongs  has  ceased, 
in  fact,  to  exercise  its  ordinary  authority  therein,  and  the  invading 
State  is  alone  in  a  position  to  maintain  order  there.  The  limits 
within  which  this  state  of  affairs  exists  determine  the  extent  and 
duration  of  the  occupation. 
Institute,  1880,  p.  34. 

The  government  established  over  an  enemy's  territory  during  its 
military  occupation,  may  exercise  all  the  powers  given  by  the  Taws 
of  war  to  the  conqueror  over  the  conquered,  and  is  subject  to  aU 
the  restrictions  which  that  code  imposes.  It  is  of  little  consequence 
whether  such  government  be  called  a  military  or  a  civil  government; 
its  character  is  the  same,  and  the  source  of  its  authority  the  same: 
in  either  case,  it  is  a  government  imposed  by  the  laws  of  war,  and 
so  far  as  it  concerns  the  inhabitants  of  such  territory,  or  the  rest  of 
the  world,  those  laws  alone  determine  the  legality,  or  illegality  of 
its  acts.     *     *     * 

Bouvier  defines  a  conquest  to  be,  "the  acquisition  of  the  sover- 
eignty of  a  country  hj  force  of  arms,  exercised  by  an  indepenilent 
power,  which  reduces  the  vanciuished  to  the  submission  of  its  em- 
pire." It  follows,  then,  that  the  rights  of  military  occupation  ex- 
tend over  the  enemy's  territory  only  sO  far  as  the  inhabitants  are 
vanquished  or  reduced  to  submission  to  the  rule  of  the  conqueror. 
Thus,  if  a  fort,  town,  city,  harbor,  island,  province,  or  particular 
section  of  country  belonging  to  one  belligerent,  is  forced  to  submit  to 

'This  article  is  substantially  identical  with  Article  42,  Regulations,  Hague  Convention  U,  1899,  and 
with  Article  1,  Declaration  of  Brussels. 
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the  arms  of  the  other,  such  place  or  territory  instantly  becomes  a 
conquest,  and  is  subject  to  the  laws  which  the  conqueror  may  im- 
pose on  it;  although  he  has  not  yet  acquired  the  phnum  dominium 
et  ut  le,  he  has  the  temporary  right  of  possession  and  government. 
As  this  temporary  title  derives  its  validity  entirely  from  the  force 
of  arms  on  the  one  side,  and  submission  to  such  force  on  the  other, 
it  necessarily  follows  that  it  extends  no  further,  and  continues  no 
longer,  than  such  subjugation,  and  submission  extend  and  continue. 
Thus,  if  one  belligerent  take  possession  of  a  port,  or  town,  or  province 
of  the  other,  he  cannot,  therefore,  pretend  to  extend  his  government 
and  laws  over  places  or  provinces  which  he  has  not  yet  reduced  to 
submission,  or,  by  reason  of  a  particular  possession,  to  claim  a  gen- 
eral control  and  authority.    *    *    * 

It  must  not  be  inferred  from  what  has  just  been  said,  that  the 
conqueror  can  have  no  control  or  government  of  iiostUe  territory 
unless  he  actually  occupies  it  with  an  armed  force.  It  is  deemed 
sufficient  that  it  submits  to  him  and  recognizes  his  authority  as  a 
conquteror;  for  conquests  are  in  this  way  extended  over  the  territory 
of  an  enemy  without  actual  occupation  with  armed  force.  But  so 
much  of  such  territory  as  refuses  to  subnait,  or  to  recognize  the 
authority  of  the  conqueror,  and  is  not  forcibly  occupied  by  him,  cannot 
be  regarded  as  under  his  control  or  within  the  limits  of  his  conquest; 
and  he  therefore  cannot  pretend  to  govern  it  or  to  claim  the  temporary 
allegiance  of  its  inhabitants,  or  in  any  way  to  direct  or  restrict  its 
intercourse  with  neutrals.  It  remains  as  the  territory  of  its  former 
sovereign, — hostile  to  him,  as  a  belligerent,  and  friendly  to  others, 
as  neutrals.  The  government  of  the  conqueror  being  de  facto  and 
not  de  jure,  it  must  always  rest  upon  the  fact  of  possession,  which 
is  adverse  to  the  former  sovereign,  and  therefore  can  never  be  inferred 
or  presumed.  In  other  words,  the  rights  of  the  conqueror  are  those 
of  possession  and  not  of  title,  and  whenever  brought  in  question 
they  must  be  proved,  and  cannot  be  presumed.  Not  only  must  the 
possession  be  actually  acquired,  but  it  must  be  maintmned.  The 
moment  it  is  lost,  the  rights  of  military  occupation  over  it  are 
also  lost. 

Halleck,  pp.  776-779;  Bouvier's  iaw  Z)ic.  verb  Conquest. 

Belligerent  occupation  implies  a  firm  possession,  so  that  the  oc- 
cupying power  can  execute  its  will  either  by  force  or  by  acquiescence 
of  the  people,  and  for  an  indefinite  future,  subject  only  to  the  chances 
of  war.  On  the  other  hand,  it  implies  that  the  status  of  war  con- 
tinues between  the  countries,  whether  fighting  has  ceased  or  not, 
and  ihat  the  occupying  power  has  not  become  the  permanent  civil 
sovereign  of  the  country.  The  effect  of  such  occupation  may  be 
considered  under  several  heads. 
Dana's  Wheaton,  p.  436,  note  169. 

The  authority  of  the  conqueror  extends  no  further  than  his  actual 
power  extends.  Such  persons,  such  things,  and  such  districts  of 
country,  as  are  under  his  hand  and  submit  to  his  authority,  or  are 
coerced  by  it,  are  subject  to  his  laws.  His  title  rests  on  force,  and 
is  measured  by  it. 

Dana's  Wheaton,  p.  437,  note  169. 
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We  only  express  our  opinion  that  no  definition  can  confine  the 
notion  of  occupation  within  exact  limits,  and  that  the  fact  of  the  ex- 
ercise of  belhgerent  power  near  a  given  place  is  as  safe  a  rule  to  go 
by  as  any  other. 
Woolsey,  p.  229. 

When  an  enemy  enters  a  hostile  country,  its  advance  by  ousting 
the  forces  of  the  owner  puts  the  invader  iuto  possession  of  territory, 
which  he  is  justified  in  seizing  under  his  general  right  to  appropriate 
the  property  of  his  enemy.  But  he  often  has  no  intention  of  so  ap- 
propriating it,  and  even  when  the  intention  exists  there  is  generally 
a  period  during  which,  owing  to  iuseciu-ity  of  possession,  the  act  of 
appropriation  can  not  be  looked  upon  as  complete.  In  such  cases 
the  invader  is  obviously  a  person  who  temporarily  deprives  an  ac- 
knowledged owfier  of  the  enjoyment  of  his  property;  and  logically 
he  ought  to  be  regardeji  either  as  putting  the  country  which  he  has 
seized  under  a  kind  of  sequestration,  or,  in  stricter  accordance  with 
the  facts,  as  being  an  enemy  who  in  the  exercise  of  his  rights  of  vio- 
lence has  acquired  a  local  position  which  gives  rise  to  special  neces- 
sities of  war,  and  which  therefore  may  be  the  foundation  of  special 
belligerent  rights. 

Self-evident  as  may  seem  to  be  this  view  of  the  position  of  an  in- 
vader, when  the  intention  or  proved  ability  to  appropriate  his  enemy's 
territory  is  wanting,  it  was  entirely  overlooked  in  the  infancy  of  in- 
ternational law.  An  invader  on  entering  a  hostile  country  was  con- 
sidered to  have  rights  explicable  only  on  the  assumption  that  own- 
ership and  sovereignty  are  attendant  upon  the  bare  fact  of  posses- 
sion. Occupation,  which  is  the  momentary  detention  of  property, 
was  confused  with  conquest,  which  is  the  definitive  appropriation 
of  it.  Territory,  in  common  with  all  other  property,  was  supposed, 
in  accordance  with  Roman  Law,  to  become  a  res  nvJlius  on  passing  out 
of  the  hands  of  its  owner  in  war;  it  belonged  to  any  person  choosing 
to  seize  it  for  so  long  as  he  could  keep  it.  The  temporary  possession 
of  territory  therefore  was  regarded  as  a  conquest  which  the  subse- 
quent hazards  of  war  might  render  transient,  but  which  while  it 
lasted  was  assumed  to  be  permanent.  It  followed  from  this  that 
an  occupying  sovereign  was  able  to  deal  with  occupied  territory  as 
his  own,  and  that  during  his  occupation  he  was  the  legitimate  ruler 
of  its  inhabitants. 

Down  to  the  middle  of  the  eighteenth  century  practice  conformed 
itself  to  this  theory.  The  inhabitants  of  occupied  territory  were  re- 
quired to  acknowledge  their  subjection  to  a  new  master  by  taking 
an  oath,  sometimes  of  fidelity,  but  more  generally  of  allegiance,  and 
they  were  compelled,  not  merely  to  behave  peaceably,  but  to  render 
to  the  invader  the  active  services  which  are  due  to  the  legitimate 
sovereign  of  a  state.  Frederic  II,  in  his  General  Principles  of  War, 
lays  down  that  'if  an  army  takes  up  winter  quarters  in  an  enemy's 
country  it  is  the  business  of  the  commander  to  bring  it  up  to  full 
strength ;  if  the  local  authorities  are  willing  to  hand  over  recruits, 
so  much  the  better,  if  not,  they  are  taken  by  force;'  and  the  wars  of 
the  century  teem  with  instances  in  which  such  levies  were  actually 
made.  Finally,  the  territory  itself  was  sometimes  handed  over  to 
a  third  power  while  the  issue  of  hostilities  remained  undecided;  as 
in  the  case  of  the  Swedish  provinces  of  Bremen  and  Verden,  which 
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were  sold  by  the  King  of  Denmark  during  the  continuance  of  war  to 
the  Elector  of  Hanover. 

After  the  termination  of  the  Seven  Years'  War  these  violent  usages 
seem  to  have  fallen  into  desuetude,  and  at  the  same  time  indications 
appear  in  the  writings  of  jurists  which  show  that  a  sense  of  the  dif- 
ference between  the  rights  consequent  upon  occupation  and  upon 
conquest  was  beginning  to  be  felt.  In  saying  that  a  sovereign  only 
loses  his  rights  over  territory  which  has  fallen  into  the  hands  of  an 
enemy  on  the  conclusion  of  a  peace  by  which  it  is  ceded,  Vattel 
abandons  the  doctrine  that  territory  passes  as  a  res  nuUius  into  the 

fiossession  of  an  occupant,  and  in  eftect  throws  back  an  intrusive 
oe  for  a  justification  of  such  acts  of  authority  as  he  may  perform 
within  a  hostile  country  upon  his  mere  right  of  doing  whatever  is 
necessary  to  bring  the  war  to  a  successful  conclusion.  But  the  prin- 
ciple which  was  thus  admitted  by  implication  was  not  worked  out  to  its 
natural  results.  While  the  continuing  sovereignty  of  the  original 
owner  became  generally  recognized  for  certain  purposes,  for  other 
purposes  the  occupant  was  supposed  to  put  himself  temporarily  in 
his  place.  The  original  national  character  of  the  soil  and  its  inhabi- 
tants remained  unaltered ;  but  the  invader  was  invested  with  quasi- 
sovereignty,  which  gave  him  a  claim  as  of  right  to  the  obedience  of 
the  conquered  population,  and  the  exercise  of  which  was  limited 
only  by  the  qualifications,  which  gradually  became  established,  that 
he  must  not  as  a  general  rule  modify  the  permanent  institutions  of- 
the  country,  and  that  he  must  not  levy  recruits  for  his  army.  The  first 
portion  of  this  self-contradictory  doctrine,  besides  being  a  common- 
place of  modern  treatises,  has,  in  several  countries  been  expressly 
affirmed  by  the  courts.  In  1808,  when  the  Spanish  insurrection 
against  the  French  broke  out.  Great  Britain,  which  was  then  at  war 
with  Spain,  issued  a  proclamation  that  all  hostilities  against  that 
country  should  immeoiately  cease.  A  Spanish  ship  was  shortly 
afterwards  captured  on  a  voyage  to  Santander,  a  port  still 
occupied  by  the  French,  and  was  brought  in  for  condemna- 
tion. In  adjudicating  upon  the  case  Lord  Stowell  observed: 
'Under  these  public  declarations  of  the  state  establish- 
ing this  general  peace  and  amity,  I  do  not  know  that  it  would  be  in 
the  power  of  the  Court  to  condemn  Spanish  property,  though  belong- 
ing to  persons  resident  in  those  parts  of  Spain  which  are  at  the 
present  moment  under  French  control,  except  under  such  circum- 
stances as  would  justify  the  confiscation  of  neutral  property.'  In 
France  the  Cour  de  Cassation  has  had  occasion  to  render  a  decision 
of  like  effect.  In  1811,  during  the  occupation  of  Catalonia,  a  French- 
man accused  of  the  murder  of  a  Catalan  within  that  province  was 
tried  and  convicted  by  the  assize  Court  of  the  Department  of  the 
Pyr6n6es  Orientales.  Upon  appeal  the  conviction  was  quashed, 
on  the  ground  that  the  courts  of  the  territory  within  which  a  crime 
is  perpetrated  have  an  exclusive  right  of  jurisdiction,  subject  to  a 
few  exceptions  not  affecting  the  particular  case,  that  '  the  occupa- 
tion of  Catalonia  by  French  troops  and  its  government '  by  French 
authorities  had  not  communicated  to  its  inhabitants  the  character 
of  French  citizens,  nor  to  their  territory  the  character  of 
French  territory,  and  that  such  character  could  only  be  acquired 
by  a  solemn  act  of  incorporation  which  had  not  been  gone  through.' 
It  is  somewhat  curious  that  a  principle  which  has  sufficiently  seized 
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upon  the  minds  of  jurists  to  be  applied  within  the  large  scope  of  the 
foregoing  cases  should  not  have  been  promptly  extended  by  inter-^ 
national  lawyers  to  cover  the  whole  position  of  an  occupied  countryi 
relatively  to  an  invader.  The  restricted  admission  of  the  principle  | 
is  the  more  curious  that  the  usages  of  modern  war  are  perfectly  con-  ^ 
sistent  with  its  full  application.  The  doctrine  of  substituted  sover- 
eignty, and  with  it  the  corollary  that  the  inhabitants  of  occupied 
territory  owe  a  duty  of  obedience  to  the  conqueror,  are  no  longer 
permitted  to  lead  to  their  natural  results.  They  confer  no  privileges 
upon  an  invader  which  he  would  not  otherwise  possess;  and  they  only 
now  serve  to  enable  him  to  brand  acts  of  resistance  on  the  part  of  an 
invaded  population  with  a  stigma  of  criminality  which  is  as  useless 
as  it  is  unjust.  Until  recently  nevertheless  many  writers,  and 
probably  most  belligerent  governments,  have  continued  to  hold  that 
in  spite  of  the  xmchanged  national  character  of  the  people  and  the  ter- 
ritory, the  fact  of  occupation  temporarily  invests  the  invading  state 
with  the  rights  of  sovereignty,  and  dispossesses  its  enemy,  so  as  to 
set  up  a  duty  of  obedience  to  the  former  and  of  disregard  to  the  com- 
mands of  the  latter.  The  reasoning  or  the  assumptions  upon  which 
this  doctrine  rests  may  be  stated  as  follows.  The  power  to  protect  is 
the  foundation  of  the  duty  of  allegiance;  when  therefore  a  state 
ceases  to  be  able  to  protect  a  portion  of  its  subjects  it  loses  its  claim 
upon  their  allegiance;  and  they  either  directly  'pass  under  a  tempo- 
rary or  qualified  allegiance  to  the  conqueror,'  or,  as  it  is  also  put, 
being  able  in  their  state  of  freedom  to  enter  into  a  compact  with  the 
invader,  they  tacitly  agree  to  acknowledge  his  sovereignty  in  con- 
sideration of  the  relmquishment  by  him  of  the  extreme  rights  of  war 
which  he  holds  over  their  lives  and  property.  It  is  scarcely  necessary 
to  point  out  that  neither  of  these  conclusions  is  justified  by  the 
premises.  Supposing  a  state  to  have  lost  its  right  to  the  allegiance 
of  its  subjects,  the  bare  fact  of  such  loss  can  not  transfer  the  right 
to  any  other  particular  state.  The  invaded  territory  and  its  inhab- 
itants merely  lie  open  to  the  acceptance  or  the  imposition  of  a  new 
sovereignty.  To  attribute  this  new  sovereignty  directly  to  the 
occupymg  state  is  to  revive  the  doctrine  of  a  res  nullius,  which  is 
consistent  only  with  a  complete  and "  permanent  transfer  of  title. 
On  the  other  hand,  while  it  majr  be  granted  that  incapacity  on  the 
part  of  a  state  to  protect  its  subjects  so  far  sets  them  free  to  do  the 
best  they  can  for  themselves  as  to  render  valid  any  bargain  actually 
made  by  them,  the  assertion  that  any  such  bargain  as  that  stated  is 
implied  in  the  relations  which  exist  between  the  invader  and  the 
invaded  population  remains  wholly  destitute  of  proof.  Any  contract 
whic^  may  be  implied  in  these  relations  can  only  be  gathered  from 
the  facts  of  history,  and  though  it  is  certain  that  mvaders  have 
habitually  exercised,  the  privileges  of  sovereignty,  it  is  equally  certain 
that  invaded  populations  have  generally  repudiated  the  obligation 
of  obedience  whenever  they  have  foimd  themselves  possessed  of 
the  strength  to  do  so  with  effect.  The  only  understanding  which 
can  fairly  oe  said  to  be  recognized  on  both  sides  amounts  to  an  engage- 
ment on  the  part  of  an  invader  to  treat  the  inhabitants  of  occu- 
pied territory  in  a  milder  manner  than  is  in  strictness  authorized 
by  law,  on  the  condition  that,  and  so  long  as,  they  obey  the  com- 
mands which  he  imposes  under  the  guidance  of  custom. 
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In  the  face  of  so  artificial  and  inconsistent  a  theory  as  that  which 
has  jiist  been  described  it  is  not  surprising  that  a  tendency  should 
have  become  manifest  of  late  years  to  place  the  law  of  occupation 
upon  a  more  natural  basis.  liecent  writers  adopt  the  view  that  the 
acts  which  are  permitted  to  a  belligerent  in  occupied  territory  are 
merely  incidents  of  hostihtie^,  that  the  authority  which  he  exercises 
is  a  form  of  the  stress  which  he  puts  upon  his  enemy,  that  the  rights 
of  the  sovereign  remain  iutact,  and  that  the  legal  relations  of  the 
population  towards  the  invader  are  unchanged.  If  the  same  doctrine 
has  not  yet  been  expressly  accepted  by  most  of  the  great  military 
powers,  it  is  probably  not  premature  to  say  that  the  smaller  states 
are  unanimous  in  its  support,  and  the  former  at  the  Conference  of 
Brussels  at  least  consented  to  frame  the  proposed  Declaration  in 
language  which  implies  it. 

Looking  at  the  history  of  opinion  with  reference  to  the  legal  char- 
acter of  occupation,  at  the  fact  that  the  fundamental  principle  of 
the  continuing  national  character  of  an  occupied  territory  and  it's 
population  is  fully  estabhshed,  at  the  amount  of  support  which  is 
alrea,dy  given  to  the  doctrines  which  are  necessary  to  complete  its 
appUcation  in  detail,  and  to  the  uselessness  of  the  illogical  and 
oppressive  fiction  of  substituted  sovereignty,  the  older  theories  may 
be  unhesitatingly  ranked  as  effete,  and  the  rights  of  occupation  may 
be  placed  upon  the  broad  foundation  of  simple  military  necessity. 
Hall,  pp.  481-488;  1  Edwards,  182;  Ortolan,  Dip.  de  la  Mer,  liv.  II,  ch.  XIII; 
American  Insurance  Co.  v.  Canter,  1  Peters,  542. 

Kztent  of  occupation. 

The  consequences  of  occupation  being  so  serious  as  they  in  fact  are 
to  the  inhabitants  of  an  occupied  territory,  it  becomes  important  to 
determine  as  accurately  as  possible  at  what  moment  it  begins  and 
ends  in  a  given  spot.  Up  to,  a  certain  point  there  can  be  no  doubt. 
Within  the  outposts  of  an  army  and  along  its  lines  of  communication, 
so  long  as  they  are  kept  open,  the  exclusive  power  of  the  invader 
is  an  obvious  fact.  But  in  the  territory  along  the  flank  and  in  ad- 
vance of  the  area  thus  defined  it  is  an  unsettled  question  under  what 
conditions  occupations  can  exist.  According  to  one  view  it  is  com- 
plete throughout  the  whole  of  a  district  forming  an  administrative 
unit  so  soon  as  notice  of  occupation  has  been  given  by  placard  or 
otherwise  at  any  spot  within  it,  unless  military  resistance  on  the 
part  of  duly  organized  national,  troops  still  continues;  when  occu- 
pation is  once  established  it  does  not  cease  by  the  absence  of  the' 
invading  force,  so  that  flying  columns  on  simply  passing  through  a 
place  can  render  the  inhabitants  liable  to  penalties  for  disobedience 
to  orders  issued  subsequently  when  no  means  of  enforcing  them 
exists,  or  for  resistance  offered  at  any  later  time  to  bodies  of  men 
in  themselves  insufficient  to  subdue  such  resistance;  although  also 
occupation  comes  to  an  end  if  the  invader  is  expelled  by  the  regular 
army  of  the  country,  it  is  not  extinguished  by  a  temporary  disposses- 
sion, effected  by  a  popular  movement,  even  if  the  national  govern- 
ment has  been  reinstated. 

Hall,  p.  500. 

As  a  matter  of  fact,  except  in  a  few  cases  which  stand  aside 
from  the  common  instances  of  extension  of  the  rights  of  occupa- 
tion over  a  district,  of  which  part  only  has  been  touched  by  the 
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occupying  troops,  the  enforcement  of  those  rights  through  a  time 
when  no  troops  are  within  such  distance  as  to  exercise  actual  control, 
and  still  more  the  employment  of  inadequate  forces,  constitute  a 
system  of  terrorism,  grounded  upon  no  principle,  and  only  capable 
of  being  maintained  because  an  occupying  army  does  not  scruple 
to  threaten  and  to  inflict  penalties  which  no  government  can  impose- 
upon  its  own  subjects. 

If  it  were  settled  that  occupation  should  be  considered  to  exist 
only  together  with  the  power  of  immediate  enforcement  of  the  rights 
attendant  on  it,  occupation  by  flying  columns,  and  occupation  evi- 
denced by  the  presence  of  a  plainly  inadequate  force,  would  dis- 
appear; and  with  them  would  disappear  the  abuses  which  are 
now  patent.  To  insist  without  reservation  upon  the  requirement 
of  present  force  would  not  however  be  altogether  just  to  the  invader. 
It  must  be  admitted  that  the  country  which  is  covered  by  the  front 
of  an  army,  although  much  of  it  may  not  be  strongly  held,  and 
though  it  may  in  part  be  occupied  only  by  the  presence  of  a  few 
ofl&cials,  is  as  a  rule  far  more  effectually  under  command  than  ter- 
ritory beyond  those  limits,  even  when  held  by  considerable  detach- 
ments. This  is  so  much  the  case  that  in  such  districts  a  presumption 
in  favor  of  efficient  control  may  be  said  to  exist  which  the  occur- 
rence of  a  raid  by  national  troops,  the  momentary  success  of  an 
insurrection,  or  the  presence  of  gueriUa  bands,  is  not  enough  to 
destroy.  An  invader  may  therefore  fairly  demand  to  be  allowed  to 
retain  his  rights  of  punishment,  within  the  district  indicated,  irntU 
the  enemy  can  offer  proofs  of  success,  solid  enough  to  justify  his 
assertion  that  the  occupier  is  dispossessed.  This  requirement  might 
probably  be  satisfied,  and  at  the  same  time  sufficient  freedom  of 
action  might  be  secured  to  the  invaded  nation  by  considering  that 
a  territory  is  occupied  as  soon  as  local  Resistance  to  the  actual  pres- 
ence of  an  enemy  has  ceased,  and  continues  to  be  occupied  so  long 
as  the  enemy's  army  is  on  the  spot;  or  so  long  as  it  covers  it,  unless- 
the  operations  of  the  national  or  an  allied  army  or  local  insurrection 
have  re-established  the  public  exercise  of  the  legitimate  sovereign- 
authority. 

Hall,  pp.  503,  504. 

Flying  columns. 

The  authority  of  the  occupant  may  be  exercised,  by  flying  columns, 
beyond  the  places  in  which  his  forces  are  actually  present,  or  in- 
which  the  inhabitants  have  been  disarmed. 

The  occupation  of  a  given  district  should  be,  as  far  as  possible^, 
made  known  to  the  inhabitants  of  it,  by  proclamations  posted  up 
at  the  principal  localities,  or  otherwise.     But  see  Art.  12,  supra. 

It  should  be  noted  that  all  restrictions  imposed  upon  an  occupant 
P-Pplj)  S'Hd  ^itl^  greater  force,  also  to  an  invader  of  territory  who- 
is  not  yet  in  occupation  of  it. 
Holland,  p.  52. 
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Distinction  between  invasion  and  occupation. 

War  law  distinguishes  between  tlie  invasion  and  the  occupation  of 
a  hostile  territory.  If  invasion  is  trespass  which  is  constantly  ac- 
companied by  assault  and  battery,  occupation  is  trespass  plus  un- 
disputed possession.  Invasion  ripens  into  occupation  when  the 
national  troops  have  been  completely  ousted  from  the  invaded  terri- 
tory and  the  enemy  has  acquired  control  over  it.  "The  state  of 
invasion  corresponds  to  the  period  of  resistance,  of  combats  in  which 
the  national  army  defends,  foot  by  foot,  the  soil  of  its  country.  It 
ends  and  gives  place  to  occupation  when  the  defending  troops,  in 
despair  of  maintaining  their  lines,  retreat  and  go  off  to  seek  fresh 
woods  and  pastures  new  for  fighting  in."  During  invasion,  neither 
belligerent  was  com]5lete  master  of  the  theatre  of  war,  and  if  the  in- 
vader had  certain  rights  as  against  the  population  (which  I  have 
touched  upon  in  an  earlier  chapter),  those  rights  did  not  extend  to  a 
general  government  of  the  invaded  territory  and  to  responsibility  for 
the  maintenance  of  law  and  order  therein.  The  right  and  responsi- 
bility of  the  national  Government,  whose  troops  were  still  in  part 
possession  of  the  soil,  remained  unaltered  in  these  respects.  But  once 
the  national  troops  have  been  displaced,  a  new  set  of  conditions  arise. 
In  the  normal  case  of  occupation,  the  occupied  country  is  cut  off,  as 
it  were,  by  a  wall  of  steel  and  fire,  from  the  nation  to  which  it  belongs. 
Nature  alshors  a  vacuum  in  political  as  well  as  in  physical  science, 
and  as  anarchy  would  result  if  there  were  no  Government,  war  law 
recognises  in  the  occupying  belligerent  a  right  of  government  which 
comes  very  near  to  the  right  of  sovereignty.  At  one  period  of  history 
the  military  occupant  dm  exercise  the  full  rights  of  sovereignty;  he 
forced  the  inhabitants  to  renounce  their  fealty  to  their  legal  sovereign 
and  to  supply  recruits  for  the  occupying  army.  *  *  *  But  under 
modern  usage  and  convention  the  sovereignty  of  the  original  owner  is 
regarded'  as  mtact.  The  occupant  acquires  full  sovereignty  only  when 
the  war  ends,  and  the  territory  is  acquired  by  him  either  under  the 
express  terms  of  the  treaty  of  peace,  or  by  virtue  of  the  debelkttio 
of  the  other  belligerents,  i.  e.,  when  the  latter  is  so  completely  beaten 
that  he  gives  up  the  struggle — "throws  up  the  sponge" — and  tacitly 
acquiesces  in  the  wresting  from  him  of  the  occupied  province. 
Spaight,  p.  321;  PUlet,  p.  238. 

As  defined  in  Article  XLII,  two  distinct  ideas  imderlie  the  juristic 
meaning  of  occupation:  (a)  the  invader  must  have  estabUshed  his 
authority;  and  (b)  he  must  be  in  a  position  to  enforce  it.  One  sees 
the  latter  idea  in  operation  in  the  refusal  of  the  rights  of  an  occupant 
to  an  invader  whose  possession  is  disputed ;  the  former,  in  the  refusal 
of  such  rights  to  one  who  claims  them,  on  first  entering  a  hostile 
province,  in  virtue  of  a  proclamation  previously  issued  there  by  his 
agents.  The  two  ideas  are  combined  to  limit  the  rights  of  a  bellig- 
erent in  respect  to  a  hostile  province  through  which  he  has  swept 
hurriedly  on  his  way  to  a  more  distant  province,  but  in  which  he  has 
neither  established  any  kind  of  miUtary  government  nor  left  any 
force  on  the  spot  or  within  reach  to  maintam  his  power. 
Spaight,  p.  327. 
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When  occupation  begins. 

"If  the  invading  army,"  says  Professor  Fillet,  "has  secured  a  suc- 
cess sufficient  to  oblige  the  enemy  to  retire,  all  the  territory  which  the 
latter  leaves  free  is  susceptible  of  occupation  and  it  is  considered  as 
occupied  as  soon  as  the  invader,  by  some  positive  act,  has  manifested 
his  intention  of  exercisiug  his  authority  there." 
Spaight,  p.  328;  Fillet,  p.  240. 

Time  and  ciicumstances  of  occupation. 

Since  an  occupant,  although  his  power  is  merely  mihtary,  has  cer- 
tain rights  and  duties,  the  first  question  to  deal  with  is,  when  and 
under  what  circumstances  a  territory  must  be  considered'  occupied. 

Now  it  is  certain  that  mere  invasion  is  not  occupation.  Invasion 
is  the  marching  or  riding  of  troops — or  the  flying  of  a  mihtary  air 
vessel — into  enemy  country.  Occupation  is  invasion  fins  taking 
possession  of  enemy  country  for  the  purpose  of  holding  it,  at  any 
rate  temporarily.  The  difference  between  mere  invasion  and  occu- 
pation becomes  apparent  by  the  fact  that  an  occupant  sets  up  some 
kind  of  administration,  whereas  the  mere  invader  does  not.  A  small 
belligerent  force  can  raid  enemy  territory  without  estabUshing  any 
administration,  but  quickly  rush  on  to  some  place  in  the  interior 
for  the  purpose  of  reconnoitering,  of  destroying  a  bridge  or  depot  of 
munitions  and  provisions,  and  the  like,  and  quickly  withdraw  after 
having  realised  its  purpose.  Although  it  may  correctly  be  asserted 
that,  so  long  and  in  so  far  as  such  raiding  force  is  in  possession  of  a 
locality  and  sets  up  a  temporary  administration  therein,  it  occupies 
this  locality,  yet  it  certainly  does  not  occupy  the  whole  territory, 
and  even  the  occupation  of  such  locality  ceases  the  moment  the  force 
withdraws. 

However  this  may  be,  as  a  rule  occupation  will  be  coincident  with 
invasion.  The  troops  march  into  a  district,  and  the  moment  they 
get  into  a  village  or  town — unless  they  are  actually  fighting  their  way 
— they  take  possession  of  the  Municipal  Offices,  the  Post  Office,  the 
Police  Stations,  and  the  like,  and  assert  their  authority  there.  From 
the  mihtary  point  of  view  such  villages  and  towns  are  now  "occu- 
pied." Article  42  of  the  Hague  Eegulations  enacts  that  territory  is 
considered  occupied  when  it  is  actually  placed  under  the  authority  of 
the  hostile  army,  and  that  such  occupation  applies  only  to  the  territory 
where  that  authority  is  established  and  in  a  position  to  assert  itself. 
This  definition  of  occupation  is  not  at  all  precise,  but  it  is  as  precise 
as  a  legal  definition  of  such  kind  of  fact  as  occupation  can  be.  If,  as 
some  pubhcists  maintain,  only  such  territory  were  actually  occu- 
pied, in  which  every  part  is  held  by  a  sufficient  number  of  soldiers  to 
enforce  immediately  and  on  the  very  spot  the  a;Uthority  of  an  occu- 
pant, an  effective  occupation  of  a  large  territory  would  be  impossible, 
since  then  not  only  in  every  town,  village,  and  railway  station,  but 
also  in  every  isolated  habitation  and  hut  the  presence  of  a  sufficient 
number  of  soldiers  would  be  necessary.  Keasonably  no  other  condi- 
tions ought  to  be  laid  down  as  necessary  to  constitute  effective  occu- 
pation in  war  than  those  under  which  in  time  of  peace  a  Sovereign 
is  able  to  assert  his  authority  over  a  territory.  What  these  condi- 
tions are  is  a  question  of  fact  which  is  to  be  answered  according  to 
the  merits  of  the  special  case.  When  the  legitimate  Sovereign  is 
prevented  from  exercising  his  powers  and  the  occupant,  being  able 
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to  assert  his  authority,  actually  establishes  an  administration  over  a 
territory,  it  matters  not  with  what  means  and  in  what  ways  his  au- 
thority is  exercised.  For  instance,  when  in  the  centre  of  a  territory 
a  large  force  is  established  from  which  flying  columns  are  constantly- 
sent  round  the  territory,  such  territory  is  indeed  effectively  occupiedf, 
provided  there  are  no  enemy  forces  present,  and,  further,  provided 
those  columns  can  really  keep  the  territory  concerned  under  con- 
trol. Again,  when  an  army  is  marching  on  through  enemy  territory, 
taking  possession  of  the  lines  of  communication  and  the  open  towns, 
surrounding  the  fortresses  with  besieging  forces,  and  disarmmg  the  in- 
habitants in  open  places  of  habitation,  the  whole  territory  left  be- 
hind the  army  is  effectively  occupied,  provided  some  kind  of  admin- 
istration is  established,  and  further  provided  that,  as  soon  as  it  be- 
comes necessary  to  assert  the  authority  of  the  occupant,  a  sufficient 
force  can  within  reasonable  time  be  sent  to  the  locality  affected. 
The  conditions  vary  with  those  of  the  country  concerned.  When  a 
vast  country  is  thinlv  populated,  a  smaller  force  is  necessary  to 
occupy  it,  and  a  smaller  number  of  centres  need  be  garrisoned  than 
in  the  case  of  a  thickly  populated  country. 
Oppenheim,  vol.  2,  p.  206. 

When  occupation  ends. 

Occupation  comes  to  an  end  when  an  occupant  withdraws  from 
a  territory  or  is  driven  out  of  it.  Thus,  occupation  remains  only 
over  a  Hmited  area  of  a  territory  if  the  forces  in  occupation  are  drawn 
into  a  fortress  on  that  territory  and  are.  there  besieged  by  the  re- 
advancing  enemy,  or  if  the  occupant  concentrates  his  forces  in  a 
certain  place  of  the  territory,  withdrawing  before  the  re-advancing 
enemy.  But  occupation  does  not  cease  because  the  occupant,  after 
having  disarmed  the  inhabitants  and  having  made  arrangements 
for  the  administration  of  the  country,  is  marching  on  to  ovei'take 
the  retreating  enemy,  leaving  only  comparatively  few  soldiers  behind. 

'   Oppenheim,  vol.  2,  p.  210. 

What  constitutes  occupation. 

These  words  [of  Article  42,  Hague  Convention  IV,  1907]  might  be 
more  explicit  with  advantage;  but  when  they  are  read  in  the  light 
of  the  discussions  that  were  carried  on  at  Brussels  in  1874  they  are 
fairly  clear.  They  certainly  rule  out  the  view  acted  on  by  the  Ger- 
mans in  their  invasion  of  France  in  1870,  that  a  district  was  occupied 
if  flying  columns,  advanced  parties,  or  even  scouts  and  patrols, 
marched  through  it  either  without  resistancie,  or  after  having  over- 
come the  resistance  of  the  regularly  organized  national  troops.  In 
such  territory  the  authority  of  the  invaded  state  is  still  in  existence, 
and  has  not  been  superseded  by  that  of  tl.e  hostile  army.  Very 
likely  this  will  happen  almost  immediately;  but  till  it  has  happened 
the  invader  has  not  gained  the  large  rights  that  belong  to  a  military 
occupant.  In  fact  occupation  on  land  is  analogous  to  blockade  at 
sea;  and  as  blockades  are  not  recognized  unless  they  are  effective,  so 
occupation  must  rest  on  effective  control.  Its  rights  are  founded  on 
mere  force,'and  therefore  they  cannot  extend  beyond  the  area  of  avail- 
able force.  But  the  force  need  not  be  actually  en  the  spot.  The  coun- 
try embraced  within  the  invader's  lines  may  be  very  extensive,  and 
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the  bulk  of  Ms  troops  will,  of  course,  be  found  on  its  outer  edge 
opposing  the  armies  of  the  invaded  state.  Any  territory  covered  by 
the  front  of  the  invaders  should  be  held  to  be  occupied,  but  not 
territory  far  in  advance  of  their  main  bodies.  The  fact  that  it  is 
penetrated  here  and  there  by  scouts  and  advance  guards  does  not 
bring  it  under  firm  control,  and  therefore  cannot  support  a  claim  to 
have  deprived  the  invaded  state  of  aU  authority  therein.  But  the 
rights  of  occupancy,  once  acquired,  remain  until  the  occupier  is 
completely  dispossessed.  The  temporary  success  of  a  raid  or  a 
popular  rising  wiU  not  destroy  them;  but  if  an  insurrection  wins 
back  and  holds  the  disputed  territory,  it  is  absurd  to  argue,  as  do 
some  of  the  great  mihtary  powers,  that  they  still  exist  because  the 
occupying  forces  have  not  been  driven  away  by  regtdar  troops. 
This  is  one  of  the  questions  untouched  by  the  Hague  Regulations, 
and,  therefore,  left  by  the  preamble  of  the  fourth  Convention  of 
1907  to  usage,  humanity,  and  "the  requirements  of  the  pubhc  con- 
science." These  combine  to  declare  that  rights  founded  on  force 
expire  when  that  force  is  overcome,  no  matter  what  agency  be  em- 
ployed in  overcoming  it.  It  is  impossible  to  travel  with  safety  far 
beyond  the  statement  that  belligerent  occupation  imphes,  first  firm 
possession,  so  that  the  occupying  power  has  the  country  under  its 
control  and  can  exercise  its  wiU  therein,  and  secondly  a  continuance 
of  the  war,  so  that  the  invader  has  not  become  the  sovereign. 
Lawrence,  pp.  435,  436. 

What  an  invader  may  do  in  the  territory  which  he  has  invaded 
depends  in  part  on  whether  his  presence  in  the  district  in  question, 
combined  with  his  means  of  influence  in  that  district,  amounts  to 
an  occupation  of  it,  for  with  regard  to  the  territory  which  he  occu- 
pies and  its  population  he  has  special  rights  and  duties.  H  XLIIj 
which  reproduces  B  1,  lays  down  the  principle  that  occupation  in 
the  mihtary  sense  must  be  real,  a  character  which  it  shares  with  the 
occupation  necessary  to  confer  the  ownership  of  a  res  nuV.ius,  al- 
though these  two  senses  of  the  word  are  distinct  and  there  can  be 
no  reasoning  from  one  to  the  other.  It  will  be  a  great  mitigation 
of  the  sufferings  of  invaded  countries  if  this  principle  should  finallv 
prevail  over  the  practice  of  presumptive  occupation,  which  Hall 
sums  up  as  follows  from  the  wars  oi  Napoleon  and  that  of  1870. 
According  to  the  view  embodied  in  that  practice,  he  says,  occupa- 
tion "is  complete  throughout  the  whole  of  a  district  forming  an 
administrative  unit  so  soon  as  notice  of  it  has  been  given  by  placard 
or  otherwise  at  any  spot  within  the  district,  unless  military  resistance 
on  the  part  of  duly  organised  national  troops  still  continues.  When 
occupation  is  once  estabHshed  it  does  not  cease  by  the  absence  of 
the  invading  force,  so  that  flying  columns  on  simply  passing  through 
a  place  can  render  the  inhabitants  hable  to  penalties  for  disobedience 
to  orders  issued  subsequently  when  no  means  of  enforcing  them 
exists,  or  for  resistance  offered  at  any  later  time  to  bodies  of.  men  in 
themselves  insuflacient  to  subdue  such  resistance.  Although  also 
occupation  comes  to  an  end  if  the  invader  is  expelled  by  the  regular 
army  of  the  country,  it  is  not  extinguished  by  a  temporary  dispossession 
effected  by  a  popular  movement,  even  if  the  national  government  has 
been  reinstated.  And  he  adds  that "  the  administrative  unit  adopted 
by  the  Germans  in  1870,  as  that  the  whole  of  which  was  affected  by 
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notice  of  occupation  given  at  any  spot  within  it,  was  the  French 
•canton,"  of  which  "the  average  size  is  about  72  square  miles." 
Excessive  however  as  are  such  claims,  it  must  be  admitted  that  diflS,- 
culty  will  sometimes  arise  in  deciding  on  the  reahty  of  occupation  on 
the  flanks  or  in  the  rear  of  an  invading  army.  In  trying  to  express 
more  precisely  the  spirit  of  B  1  or  H  XLll  we  can  scarcely  do  better 
than  again  quote  Hall,  who  says -that  the  just  requirements  of  an 
invader  "nught  probably  be  satisfied,  and.  at  the  time  sufificient 
freedom  of  action  might  be  secured  to  the  invaded  nation,  by  con- 
sidering that  a  territory  is  occupied  as  soon  as  local  resistance  to 
the  actual  presence  of  an  enemy  has  ceased,  and  continues  to  be 
occupied  so  long  as  the  enemy's  army  is  on  the  spot;  or  so  long  as  it 
covers  it,  unless  the  operations  of  the  national  or  an  allied  army, 
or  local  insurrection,  have  re-established  the  pubhc  exercise  of  the 
legitimate  sovereign  authority." 
Westlake,  vol.  2,  p.  93;  Hall,  sec.  161. 

Occupation  question  of  fact. — Mihtary  occupation  is  a  question  of 
fact.  It  presupposes  a  hostile  invasion  as  a  result  of  which  the  in- 
vader has  rendered  the  invaded  Government  incapable  of  pubhcly 
exercising  its  authority,  and  that  the  invader  is  in  position  to  sub- 
stitute and  has  substituted  his  own  authority  for  that  of  the  legiti- 
mate Government  in  the  territory  invaded. 
U.  S.  Manual,  p.  105. 

Does  Twt  transfer  sovereignty. — Being  an  incident  of  war,  military 
occupation  confers  upon  the  invading  force  the  right  to  exercise 
control  for  the  period  of  occupation.  It  does  not  transfer  the  sov- 
ereignty to  the  occupant,  but  simply  the  authority  or  power  to 
exercise  some  of  the  rights  of  sovereignty.  The  exercise  of  these 
rights  results  from  the  estabhshed  power  of  the  occupant  and  is 
considered  legitimate  by  reason  of  the  necessity  for  maintaining 
law  and  order,  indispensable  for  both  the  inhabitants  and  -for  the 
occupying  force. 

U.  S.  Manual,  p.  105. 

Distinguished,  from  invasion. — The  state  of  invasion  corresponds 
with  the  period  of  resistance.  Invasion  is  not  necessarily  occupation, 
although  it  precedes  it  and  may  frequently  coincide  with  it.  An 
invader  may  push  rapidly  through  a  large  portion  of  enemy  country 
without  establishing  that  effective  control  which  is  essential  to  the 
status  of  occupation.  He  may  send  small  raiding  parties  or  flying 
columns,  reconnoitering  detachments,  etc.,  into  or  through  a  dis- 
trict where  they  may  be  temporarily  located  iand  exercise  control, 

et  when  they  pass  on  it  can  not  be  said  that  such  district  is  under 

is  military  occupation. 
U.  S.  Manual,  p.  106. 

DistinguisTied  from  subjugation  or  con^Mesf.— Subjugation  and  con- 
quest imply  the  annexation  of  the  property  or  territory  by  the 
conqueror  through  the  treaty  of  peace,  and  with  it  the  sovereignty. 
Military  occupation  is  based  upon  the  fact  of  possession  and  is 
essentially  provisional  until  the  conclusion  of  peace  or  the  annihila- 
tion of  the  adversary,  when  sovereignty  passes  and  military  occupa- 
tion technically  ceases 
U.  S.  Manual,  p.  106. 
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Presence  of  invested  fort  immaterial. — -The  existence  of  a  fort  or 
defended  area  within  the  occupied  district,  provided  such  place  is 
invested,  does  not  render  the  occupation  of  the  remainder  of  the 
district  ineffective,  nor  is  the  consent  of  the  inhabitants  in  any 
manner  essential. 
U.  S.  Manual,  p.  107. 

Proclamation  of  occupation. — In  a  strict  legal  sense  -no  proclama- 
tion of  military  occupation  is  necessary.  On  account  of  the  special 
relations  established  between  the  inhabitants  of  the  occupied  territory 
and  the  occupant,  by  virtue  of  the  presence  of  the  invading  force, 
the  fact  of  mihtary  occupation,  with  the  extent  of  territory  affected 
by  the  same,  should  be  made  known.  The  practice  in  this  country 
is  to  make  this  fact  known  by  proclamation. 
TJ.  S.  Manual,  p.  107. 

According  to  these  Eules,  "Territory  is  considered  occupied  when 
actually  placed  trnder  the  authority  of  the  hostile  army.  The  occu- 
pation extends  only  to  the  territories  where  such  authority  has  been 
established  and  is  in  a  position  to  assert  itself." 

This  definition  is  not  precise,  but  it  is  as  precise  as  a  legal  definition 
of  such  a  kind  of  fact  can  be,  and  there  should,  in  practice,  be  no  great 
difficulty  ia  understanding  it. 

Invasion  is  not  necessarily  occupation,  although  as  a  rule  occupa- 
tion wiU  be  coincident  with  invasion. 
Edmonds  and  Oppenheim,  arts.  341-343. 

Occupation  must  be  actual  and  effective,  that  is,  there  must  be 
more  than  a  mere  declaration  or  proclamation  that  possession  has 
been  taken,  or  that  there  is  the  intention  of  taking  possession. 
Edmonds  and  Oppenheim,  art.  344. 

It  has  been  proposed  as  a  test  of  occupation  that  two  conditions 
should  be  satisfied:  firstly,  that  the  legitimate  Government  should, 
by  the  act  of  the  invader,  be  rendered  incapable  of  pubhcly  exer- 
cising its  authority;  secondly,  that  the  invader  should  be  in  a  posi- 
tion to  substitute  his  own  authority  for  that  of  the  legitimate  Govern- 
ment. These  conditions  afford  in  most  cases  a  useful  guide,  but  it 
must  not  be  forgotten  that  Article  42  of  the  Hague  Rules  stipulates 
distinctly  that  the  authority  of  the  occupant  must  actually  have  been 
established. 

Edmonds  and  Oppenheim,  art.  346. 

This  is  the  case  when  the  li'vful  government  is  rendered  powerless, 
through  the  act  of  the  invader,  to  exercise  its  authority  publicly  in 
the  territory  and  when  the  invader  is  in  a  position  to  effectively  sub- 
stitute therein  the  exercise  of  his  own  authority.  A  transient  dis- 
turbance provoked  by  the  enemy  can  not  cause  the  occupation  to 
cease. 

Jacomet,  p.  68. 

Occupation  should  be  effective  and  the  most  certain  sign  of  this 
fact  is  the  abandonment,  on  the  part  of  the  vanquished,  of  the 
exercise  of  the  right  of  sovereignty  in  the  country  occupied  by  the 
enemy,  and  the  physical  impossibility  of  resuming  at  any  moment 
whatever  the  exercise  of  these  rights. 
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Practically,  all  enemy  territory  will  be  considered  as  effectively 
occupied  by  a  French  Army  upon  which  a  supply  service  shall  have 
been  organized  in  the  rear  of  the  army  of  invasion. 

Occupation  should  be  preceded  by  a  notification  which  may  take 
the  form  of  proclamations  posted  in  communes,  or  circulars  addressed 
to  the  local  authorities,  of  notices  inserted  in  the  local  press.  These 
publications  must  enumerate  the  acts  from  which  the  inhabitants  are 
to  refrain  and  the  penalties  imposed  for  the  corresponding  infractions. 

An  indication  to  the  civil  authorities  of  the  taking  possession  of  a 
supporting  region,  prescribed  by  Article  50  of  the  decree  of  March 
25,  1908,  on  services  in  the  rear,  followed  by  notification  of  the  acts 
forbidden  the  inhabitants,  will  be  for  the  French  Army  the  usual  mode 
of  notification  of  occupation. 
Jacomet,  p.  69. 

These  are  the  chief  principles  for  the  administration  of  an  occupied 
country  or  any  portion  of  it.  From  them  emerges  quite  clearly  on 
the  one  hand  the  duties  of  the  population,  but  also  oil  the  other  the 
limits  of  the  power  of  the  conqueror.  But  the  enforcement  of  ail 
these  laws  presupposes  the  actual  occupation  of  the  enemy's  terri- 
tory and  the  possibility  of  really  carrying  them  out.  So-called 
"fictitious  occupations,"  such  as  frequently  occurred  in  the  eighteenth 
century  and  only  existed  in  a  declaration  of  the  claimant,  without 
the  country  concerned  being  actually  occupied,  are  no  longer  recog- 
nized by  influential  authorities  on  the'i3;aw  of  nations  as  valid.  If 
the  conqueror  is  compelled  by  the  vidssitudes  of  war  to  quit  an 
occupied  territory,  or  if  it  is  voluntarily  given  up  by  him,  then  his 
military  sovereignty  immediately  ceases  and  the  old  State  authority 
of  itself  again  steps  into  its  rights  and  duties. 
German  War  Book,  p.  185. 

Article  42,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with   section    192,  Austro-Hungarian-  Manual,  1913- 

The  American  Ins.  Co.  v.  Canter,  1  Peters,  511. 

In  considering  the  status  of  the  people  of  Florida  after  the  cession 
of  that  territory  to  the  United  States,  the  Court  said:  "The  usage  of 
the  world  is,  if  a  nation  be  not  entirely  subdued, -tcf  consider  the  hold- 
ing of  conquered  territory  as  a  mere  military  occupation,  until  its 
fate  shall  be  dfetermined  at  the  treaty  of  peace." 

Thirty  Hogsheads  of  Sugar  v.  Boyle,  9  Cranch,  191. 

The  Court  said : 

"Some  doubt  has  been  suggested  whether  Santa  Cruz,  while  in 
the  possession  of  Great  Britain,  could  properly  be  considered  as  a 
British  island.  But  for  this  doubt  there  can  be 'no  foundation. 
Although  acquisitions  made  during  war  are  not  considered  as  per- 
manent until  confirmed  by  treaty,  yet  to  every  commercial  and 
belligerent  purpose,  they  are  considered  as  a  pa.rt'of  the  domain  of 
the  conqueror,  so  long  as  he  retains  the  possession  and  government 
of  them.  The  island  of  Santa  Cruz,  after  its  capitulation,  remained  a 
British  island  until  it  was  restored  to  Denmark." 

95257—19 20 


DUTIES  OF  OCCUPANT  AS  TO  PUBLIC  OEDEE  AND   SAFETY. 

The  authority  of  the  legitimate  power  havihg  in  fact  passed 
into  the  hands  of  the  occupant,  the  latter  shall  take  aU 
the  measures  in  his  power  to  restore,  and  insiire,  as  far  as 
possible,  public  order  and  safety,  while  respecting,  unless 
absolutely  prevented,  the  laws  in  force  in  the  country.'— 
Article  43,  Regulations,  Hague  Convention  IV,  1907. 

Article  43  condenses  into  a  single  text  articles  2  and  3  of  the 
Brussels  Declaration.  The  new  wording  was  proposed  by  Mr. 
Bihourd,  the  Minister  of  France  at  The  Hague,  and  one  of  the  dele- 
gates of  his  Government.  The  last  words  of  article  43,  where  it  is 
said  that  the  occupant  shall  restore  or  insure  order  'while  respect- 
ing, unless  absolutely  prevented,  the  laws  in  force  in  the  country,' 
really  give  all  the  guaranties  that  the  old  article  3  could  offer  and 
do  not  offend  the  scruples  of  which  Mr.  Beemaert  spoke  in  his 
address,  referred  to  at  the  b^jnning  of  this  report,  which  had  led 
him  to  propose  at  first  that  article  3  be  omitted. 

The  omission  of  article  4  of  the  Brussels  Declaration  was  unani- 
mou'ily  voted  for  at  the  instance  of  Mr.  Beemaert,  vigorously  sup- 
ported by  ^Ir.  van  Kamebeek.  The  first  delegate  of  the  >.ether- 
ands  stated  that  he  opposed  any  provision  that  might  seem  directly 
or  indirectly  to  give  the  public  officers  of  an  mvaded  country 
any  authority  to  place  themselves  at  the  service  of  the  invader.  It 
was  not  denied,  however,  that  certain  officers,  particularly  munici- 
pal officers,  might  sometimes  best  perform  their  duty,  in  a  moral 
sense  at  least,  towards  their  people  if  they  remained  at  their  posts 
in  the  presence  of  the  invader. 

Keport  to  Hague  Conference,  1899,  from  the  Second  Commiagion,  "Reports  to 
the  Hague  Conferences,"  p.  149. 

The  authority  of  the  legitimate  power  being  suspended  and  having 
in  fact  passed  into  the  hands  of  the  occupant,  the  latter  shall  take 
all  the  measures  in  his  power  to  restore  and  insure,  as  far  as  possi- 
ble, public  order  and  safety. 
Art.  2,  Declaration  of  Brussels. 

With  this  object  he  shall  maintain  the  laws  which  were  in  force 
Ln  the  country  in  time  of  peace,  and  shall  not  modify,  s\ispend,  or 
replace  them  unless  necessary. 
Art.  3,  Declaration  of  Brussels. 

The  occupant  should  take  all  due  and  needful  measures  to  restore 
and  insure  public  order  and  public  safety. 
Institute,  1880,  p.  3-5. 

i  Tliis  article  is  snbstantially  idcnticaJ  with  article  43,  Kegulations,  Hague  Convention  II,  1S8». 
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The  occupant  should  maintain  the  laws  which  were  in  force  in 
the  country  in  time  of  peace,  and  should  not  modify,  suspend,  or 
replace  them  unless  necessary. 
Institute,  1880,  p.  35. 

In  case  of  urgency,  the  occupant  may  demand  the  cooperation 
of  the  inhabitants,  in  order  to  provide  for  the  necessities  of  local 
administration. 

Institute,  1880,  p.  35. 

The  civil  functionaries  and  employees  of  every  class  who  consent 
to  perform  their  duties  are  under  the  protection  of  the  occupant. 

They  may  always  be  dismissed,  and  they  always  have  the  right  to 
resign  their  places. 

They  should  not  be  summarily  punished  unless  they  fail  to  fulfill 
obligations  accepted  by  them,  and  should  be  handed  over  to  justice 
only  if  they  violate  these  obligations. 
Institute,  1880,  p.  35. 

The  inhq,bitants  of  an  occupied  territory  who  do  not  submit  to 
the  orders  of  the  occupant  may  be  compelled  to  do  so. 

The  occupant,  however,  can  not  compel  the  inhabitants  to  assist 
him  in  his  works  of  attack  or  defense,  or  to  take  part  in  military 
operations  against  their  own  country. 
Institute,  1880,  p;p.  35,  36. 

The  municipal  laws  of  a  conquered  territory,  or  the  laws  which 
regulate  private  rights,  continue  in  force  during  military  occupation, 
except  so  far  as  they  are  suspended  or  changed  by  the  acts  of  the 
conqueror.  Important  changes  of  this  kind  are  seldom  made,  as 
tne  conqueror  has  no  interest  in  interfering  with  the  municipal  laws 
of  the  coimtry  which  he  holds  by  the  temporary  rights  of  military 
occupation.  He  nevertheless  has  all  the  powers  of  a  de  facto  gov- 
ernment, and  can,  at  his  pleasure,  either  change  the  existing  laws, 
or  make  new  ones.  Such  changes,  however,  are,  in  general,  only  of  a 
temporary  character,  and  end  with  the  government  vmich  made  them. 
On  the  confirmation  of  the  conquest  by  a  treaty  of  peace,  the  inhab- 
itants of  such  territory  are,  as  a  general  rule,  remitted  to  the  municipal 
laws  and  usages  whicn  prevailed  among  them  prior  to  the  conquest. 
Neither  the  civil  nor  the  criminal  jurisdiction  of  the  conquering  state 
is  considered,  in  international  law,  as  extending  over  the  conquered 
territory  during  military  occupation.  Althou^  the  national  juris- 
diction of  the  conquered  power  is  replaced  by  that  of  military  occu- 
pation, it  by  no  means  follows  that  this  new  jurisdiction  is  the  same 
as  that  of  tne  conquering  state.  On  the  contrary,  it  is  usually  very 
different  in  its  character,  and  always  distinct  in  its  origin.  Hence, 
the  ordinary  jurisdiction  of  the  conquering  state  does  not  extend  to 
actions,  whether  civil  or  criminal,  originating  in  the  occupied  terri- 
tory. 

Halleck,  p.  781. 

How  then  are  crimes  to  be  punished  which  are  committed  in  terri- 
tory occupied  by  force  of  arms,  but  which  are  not  of  a  military  char- 
acter nor  provided  for  in  the  military  code  of  the  conquering  state  ? 
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To  solve  this  question  it  will  be  sufficient  to  recur  to  the  principles 
already  laid  down.  Although  the  laws  and  jurisdiction  of  the  con- 
quering state  do  not  extend  over  such  foreign  territory,  yet  the  laws 
of  war  confer  upon  it  ample  power  to  govern  such  territory,  and  to 
punish  all  offenses  and  crimes  therein  by  whomsoever  committed. 
The  trial  and  punishment  of  the  guilty  parties  may  be  left  to  the  or- 
dinary courts  and  authorities  of  the  country,  or,  they  may  be  re- 
ferred to  special  tribunals  organized  for  that  purpose  by  the  govern- 
ment of  military  occupation;  and  where  they  are  so  referred  to  special 
tribunals,  the  ordinary  jurisdiction  is  to  be  considered  as  suspended 
q'lf.oad  hoc.  It  must  be  remembered  that  the  authority  of  such 
tribunals  has  its  source,  not  in  the  laws  of  the  conquering  nor  in  those 
of  the  conquered  state,  but,  like  any  other  powers  of  the  government 
of  military  occupation,  in  the  laws  of  war;  and,  in  all  cases  not  pro- 
vided for  by  the  laws  actually  in  force  in  the  conquered  territory, 
such  tribunals  must  be  governed  and  guided  by  the  principles  of 
imiversal  public  jurisprudence. 
Halleck,  p.  782. 

Bights  and  duties  of  conqueror  and  conquered. 

As  the  [occupied]  State  has  not  been  able  to  protect  its  citizens,  its 
claim  upon  their  allegiance  is  suspended  during  hostile  occupation. 
They  not  only  cannot  be  afterwards  punished  for  having  acquiesced 
in  the  authority  that  has  gained  control  over  the  place,  but  they  can- 
not be  compelled  to  pay  to  theu-  government,  after  restoration, 
taxes  or  excise  or  customs  duties  for  the  time  the  place  was  in  the 
enemy's  possession.  (United  States  r.  Rice  (the  Castine  Case,) 
Wheaton's  Rep.  iv.  246.  Fleming  v.  Page,  Howard,  ix.  663.  Cross 
V.  Harrison,  Howard,  xvi.  164.)  The  people  of  the  conquered  place 
who  submit  to  the  conqueror  and  remain,  as  non-combatants,  owe 
a  temporary  and  qualified  allegiance  to  the  occupying  power.  The 
commander  of  the  occupying  forces  has  a  right  to  require  of  the 
inhabitants  an  oath  or  parole,  not  inconsistent  with  their  general 
and  ultimate  allegiance  to  their  own  State.  He  may  require  of 
them  an  oath  or  promise  to  remain  quiet,  and  make  no  attempt  to 
disturb  his  authority,  and  to  submit  to  such  laws  as  shall  be  made 
for  the  government  of  the  place.  He  may  require  them  to  do  pohce 
service,  but  not  to  take  arms  against  their  own  country.  Indeed,  in 
the  absence  of  any  such  formal  promise,  it  is  understood  in  modem 
times,  that,  by  taking  the  attitude  of  non-combatants  and  submitting, 
to  the  authority,  the  citizen  holds  himself  out  as  one  not  requiiing 
restraint,  and  is  treated  as  having  given  an  impUed  parole  to  that 
eflect.  Combatants,  or  persons  who,  by  resistance,  or  attempts  at 
resistance,  or  by  refusal  to  submit  to  the  authority,  take  the  attitude 
of  combatants,  may  be  placed  under  restraint  as  prisoners  of  war. 
Modern  writers  have  gone  so  far  as  to  contend,  that  citizens,  who  come 
under  this  temporary  and  partial  allegiance  to  the  conqueror,  can- 
not throw  it  off  and  resist  the  authority  by  force,  except  on  grounds 
analogous  to  those  which  justify  revolution.  If  the  occupying  power 
does  not  do  its  part  to  protect  the  citizen  in  his  person  or  property, 
or  makes  unreasonable  and  tyrannical  exactions,  these  may  con- 
stitute, as  in  a  case  of  revolution,,  ethical  justification  for  a  resort 
to  stratagem  or  force  to  overthrow  the  government. 

Whether  the  laws  which  the  occupying  power  establishes  over  a 
conquered  place  are  those  of  the  conquering  coimtry,  or  such  other 
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and  different  laws  as  that  power  shall  choose  to  establish,  is  a  matter 
of  internal  and  not  of  international  law.  Under  the  Constitution  of 
the  United  States,  a  place  so  held  is  not  a  State  of  the  Union,  and 
the  general  laws  of  the  Union  do  not;  frojrrio  vigor e,  extend  over  it; 
but  it  is  simply  a  district  held  by  the  military  power,  for  the  bel- 
ligerent purposes  of  the  Union,  and  is  subject  to  such  laws  as  the 
belligerent  authorities  of  the  Union  may  establish.  Congress  is 
considered  as  having  a  general  authority  to  make  laws  for  the  gov- 
ernment of  such  places,  under  its  authority  over  martial  and  mili- 
tary law;  and,  in  the  absence  of  Acts  of  Congress,  the  President,  as 
commander-in-chief,  establishes  such  rules  as  he  sees  fit.  (Halleck's 
Intern.  Law,  784-6.  Fleming  r.  Page,  How.  ix.  615.  Cross  v. 
Harrison,  How.  xvi.  164.)  *  *  *  §\,\jX^  it  is  not  to  be  supposed 
that  the  citizens  of  such  a  place  are  citizens  of  England,  Scotland,  or 
Ireland,  or  have  political  privileges  as  such,  as  a  right  to  vote,  or  to 
be  represented  in  Parliament.  Foreign  nations  must  accept  the  de 
facto  condition  of  the  place,  and  comply  with  such  commercial  and 
police  regulations,  and  pay  such  duties,  as  the  occupying  power 
shall  establish,  if  they  choose  to  trade  there ;  and  treaty  rights  bearing 
on  those  subjects,  whether  made  with  the  conquering  or  the  con- 
quered State,  are  inapplicable. 

Dana's  Wheaton,  pp.  436,_  437,  note  169. 

In  case  of  belligerent  occupation,  as  in  case  of  completed  conquest, 
the  private  laws  of  the  former  state  subsist,  unless  they  are  sus- 
pencled  by  the  act  of  the  occupying  power,  and  for  the  same  reason, — 
that  some  laws  must  exist,  to  regulate  private  rights  and  relations, 
and  the  persons  and  things  which  are  their  subjects  remain  unchanged: 
therefore  the  laws  are  permitted  to  continue  until  a  change  is  ex- 
{iressly  made. 

Dana's  Wheaton,  p.  437,  ijote  169. 

Begulation  of  trade. 

The  right  of  the  military  occupant  to  regulate,  as  an  incident  of 
military  government,  trade  with  the  inhabitants  of  the  territory 
subject  to  his  jurisdiction  is  well  established  by  the  laws  and  usages 
of  nations. 

Moore's  Digest,  vol.  7,  p.  273,  citing  Magoon's  Reports,  302. 

If  occupation  is  merely  a  phase  in  military  operations,  and  implies 
no  change  in  the  legal  position  of  the  invader  with  respect  to  the 
occupied  territory  and  its  inhabitants,  the  rights  which  he  possesses 
over  them  are  those  which  in  the  special  circumstances  represent  his 
general  right  to  do  whatever  acts  are  necessary  for  the  prosecution 
of  his  war;  in  other  words,  he  has  the  right  of  exercising  such  control, 
and  such  control  only  within  the  occupied  territory  as  is  required  for 
his  safety  and  the  success  of  his  operations.  But  the  measure  and 
range  of  military  necessity  in  particular  cases  can  only  be  determined 
by  the  circumstances  of  those  cases.  It  is  consequently  impossible 
formally  to  exclude  any  of  the  subjects  of  legislative  or  administrative 
action  from  the  sphere  of  the  control  which  is  exercised  in  virtue  of  it; 
and  the  rights  acquired  by  an  invader  in  effect  amount  to  the  momen- 
tary possession  of  all  ultimate  legislative  and  executive  power.  On 
occupying  a  country  an  invader  at  once  invests  himself  with  absolute 
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authority;  and  the  fact  of  occupation  draws  with  it  as  of  course 
the  substitution  of  his  will  for  previously  existing  law  whenever 
such  substitution  is  reasonably  needed,  and  also  the  replacement  of 
the  actual  civil  and  judicial  administration  by  military  jurisdiction. 
In  its  exercise,  however,  this  ultimate  authority  is  governed  by  the 
condition  that  the  invader,  having  only  a  right  to  such  control  as  is 
necessary  for  his  safety  and  the  success  of  his  operations,  must  use 
his  power  within  the  limits  defined  by  the  fundamental  notion  of 
occupation,  and  with  due  reference  to  its  transient  character. 
Hall,  pp.  488,  489. 

The  invader  deals  freely  with  the  relations  of  the  inhabitants  of 
the  occupied  territory  towards  himseM.  He  suspends  the  operation 
of  the  laws  under  which  they  owe  obedience  to  their  legitimate  ruler, 
because  obedience  to  the  latter  is  not  consistent  with  his  own  safety; 
for  his  security  also,  he  declares  certain  acts,  not  forbidden  by  the 
ordinary  laws  of  the  country,  to  be  pimishable;  and  he  so  far  sus- 
pends tne  laws  which  guard  personal  hberty  as  is  required  for  the 
summary  punishment  of  any  one  doing  such  acts.  All  acts  of  dis- 
obedience or  hostihty  are  regarded  as  punishable;  and  by  specific 
rules  the  penalty  of  death  is  incurred  by  persons  giving  information 
to  the  enemy,  or  serving  as  guides  to  the  troops  of  their  own  country, 
by  those  who  while  serving  as  guides  to  the  troops  of  the  invader 
intentionally  mislead  them,  and  by  those  who  destroy  telegraphs 
roads,  canals,  or  bridges,  or  who  set  fire  to  stores  or  soldiers'  quar- 
ters. If  the  inhabitants  of  the  occupied  territory  rise  in  insurrec- 
tion, whether  in  small  bodies  or  en  masse,  they  can  not  claim  com- 
batant privileges  until  they  have  displaced  the  occupation,  and  all 
persons  foimd  with  arms  in  their  hands  can  in  strict  law  be  killed, 
or  if  captured  be  executed  by  sentence  of  court-martial.  Some- 
times the  inhabitants  of  towns  or  districts  in  which  acts  of  the  fore- 
going nature  have  been  done,  or  where  they  are  supposed  to  have 
originated,  are  rendered  collectively  responsible,  and  are  punished  by 
fines  or  by  their  houses  being  burned.  In  1871  the  German  governor 
of  Lorraine  ordered,  "in  consequence  of  the  destruction  of  the  bridge 
of  Fontenoy,  to  the  east  of  Toul,  that  the  district  included  in  the 
Governor-Generalship  of  Lorraine  shall  pay  an .  extraordinary  con- 
tribution of  10,000,000  francs  by  way  of  fine,"  and  announced  that 
' '  the  village  of  Fontenoy  has  been  immediately  burned. "  In  Octo- 
ber 1870  the  general  commanding  in  chief  the  second  German  Army 
issued  a  proclamation  declaring  that  all  houses  or  villages  affording 
shelter  to  Francs  Tireurs  would  be  burned,  imless  the  Mayor  of  the 
Commune  informed  the  nearest  Prussian  officer  of  their  presence  im- 
mediately on  their  arrival  in  the  Commune;  aU  Communes  in  which 
injury  was  suffered  by  railways,  telegraphs,  bridges,  or  canals,  were 
to  pay  a  special  contribution,  notwithstanding  that  such  injury 
might  have  been  done  by  others  than  the  inhabitants,  and  even 
without  their  knowledge.  A  general  order  affecting  all  territory 
occupied  or  to  be  occupied  had  been  already  issued  in  August,  under 
which  the  Communes  to  which  any  persons  doing  a  punishable  act 
belonged,  as  well  as  those  in  which  the  act  was  carried  out,  were  to 
be  fined  for  each  offense  in  a  sum  equal  to  the  yearly  amount  of  their 
land-tax. 

Hall,  pp.  490,  491. 
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It  has  been  seen  that  the  authority  of  the  local  civil  and  judicial 
administration  is  suspended  as  of  course  so  soon  as  occupation  takes 
place.  It  is  not  usuall  however  for  an  invader  to  take  the  whole 
administration  into  his  own  hands.  Partly  because  it  is  more  easy 
to  preserve  order  through  the  agency  of  the  native  functionaries, 
partly  because  they  are  more  competent  to  deal  with  the  laws  which 
remain  in  force,  he  generally  keeps  in  their  posts  such  of  the  judicial 
ftnd  of  the  inferior  administrative  officers  as  are  wiQing  to  serve 
under  him,  subjecting  them  only  to  supervision  on  the  part  of  the 
mihtary  authorities,  or  of  superior  civU  authorities  appointed  by 
him.  He  may  require  persons  so  serving  him  to  take  an  oath  engag- 
ing themselves  during  the  continuance  of  the  occupation  to  obey  his 
orders,  and  not  to  do  anything  to  his  prejudice;  but  he  can  not 
demand  that  they  shall  exercise  their  functions  in  his  name.  The 
former  requirement  is  merely  a  precaution  which  it  is  reasonable 
for  him  to  take  in  the  interests  of  his  own  safety;  the  latter  would 
imply  a  claim  to  the  possession  of  rights  of  sovereignty,  and  would 
therefore  not  be  justified  by  the  position  which  he  legally  holds  within 
the  occupied  territory. 
Hall,  pp.  494^96, 

It  has  been  already  mentioned  that  belligerents  have  commonly 
assumed,  and  that  some  writers  still  maintain,  that  it  is  the  duty  of 
the  inhabitants  of  an  occupied  country  to  obey  the  occupying  sovereign, 
and  that  the  fact  of  occupation  deprives  the  legitimate  sovereign  of  his 
authority.  It  has  been  shown,  however,  upon  the  assumption  that 
the  rights  of  an  occupant  are  founded  only  on  military  necessity, 
that  this  view  of  the  relation  between  the  invader  and  the  invaded 
population,  and  between  the  latter  and  their  government,  is  unsound. 
The  invader  succeeds  in  a  military  operation,  in  order  to  reap  the 
fruits  of  which  he  exercises  control  within  the  area  affected;  but 
the  right  to  do  this  can  no  more  imply  a  correlative  duty  of  obedience 
than  the  right  to  attack  and  destroy  an  enemy  obliges  the  latter  to 
acquiesce  in  his  own  destruction.  The  legal  and  moral  relation 
therefore  of  an  enemy  to  the  government  and  people  of  an  occupied 
territory  are  not  changed  by  the  fact  of  occupation.  He  has  gained 
certain  rights;  but  side  by  side  with  these  the  rights  of  the  legiti- 
mate sovereign  remain  intact.  The  latter  may  forbid  his  officials 
to  serve  the  invader,  he  may  order  his  subjects  to  refuse  obedience, 
or  he  may  excite  insurrections.  So  also  the  inhabitants  of  the  occu- 
pied territory  preserve  fuU  liberty  of  action.  Apart  from  an  express 
order  from  their  own  government  they  are  not  called  upon  to  resist 
the  invader,  or  to  neglect  such  commands  as  do  not  imply  a  renuncia- 
tion of  their  allegiance;  but  on  the  other  hand  thev  may  rise  against 
him  at  any  moment,  on  the  full  understanding  that  they  do  so  at 
their  own  peril. 
Hall,  pp.  498,  499. 

Though  the  fact  of  occupation  imposes  no  duties  upon  the  inhabi- 
tants of  the  occupied  territory  the  invader  himself  is  not  left  equally 
free.  As  it  is  a  consequence  of  his  acts  that  the  regular  government 
of  the  country  is  suspended,  he  is  bound  to  take  whatever  means 
are  required  for  the  security  of  public  order;  and  as  his  presence,  so 
long  as  it  is  based  upon  occupation,  is  confessedly  temporary,  and 
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his  rights  of  control  spring  only  from  the  necessity  of  the  case,  he  is 
also  bound,  over  and  above  the  limitations  before  stated,  to  alter  or 
override  the  existing  laws  as  little  as  possible,  whether  he  is  acting 
in  his  own  or  the  general  interest. 
Hall,  p.  499. 

It  may  be  necessary  to  vary  the  criminal,  administrative,  and 
other  branches  of  Pubuc  Law,  but  hardly  to  interfere  with  the  rules 
of  Private  Law,  e.  g.,  as  to  property,  contracts,  or  family  relations. 

The  occupant  will  often  be  glad  to  avail  himself  of  the  ser-vices  of 
the  native  local  authorities,  so  far  as  he  can  trust  them,  in  case,  and 
so  long  as,  they  are  willing  to  continue  in  ofl&ce. 

In  addition  to  so  much  of  the  native  law  as  he  considers  suitable 
to  be  enforced,  the  occupant  will  also  administer  "martial  law"; 
as  to  which  see  articles  4-13,  supra. 
Holland,  p.  53. 

Until  the  war  ends,  "the  invader  is  not  juridically  substituted  for 
the  legal  government,  for  the  government,  that  is,  of  the  invaded 
State.  He  is  not  sovereign  of  the  country.  His  powers  are  limited 
to  the  necessities  of  war.  When  these  are  respected  and  satisfied, 
the  invader  must,  for  the  rest,  leave  in  force  the  existing  laws  and 
usages.  But,  by  reason  of  his  actual  mastery,  he  assumes  the 
obhgations  of  maintaining  order,  of  allowing  the  social  life  of  the 
inhdaitants  to  continue  unimpeded,  and  of  respecting  their  persons. 
On  the  other  hand,  the  occupant's  duty  to  mmseu  gives  him  the 
right  to  take  aU  measures  requisite  for  his  security,  to  suppress  any 
resistance  which  might  endanger  the  advantages  he  has  won." 
Spaight,  p.  322;  Bonfils,  sec.  1159. 

The  principle  underlying  these  modern  rules  is  that,  although  the 
occupant  does  in  no  wise  acquire  sovereignty  over  such  territory 
through  the  mere  fact  of  having  occupied  it,  he  actually  exercises 
for  the  time  being  a  military  authority  over  it.  As  he  thereby  pre- 
vents the  legitimate  sovereign  from  exercising  his  authority  and 
claims  obedience  for  himself  from  the  inhabitants,  he  has  to  administer 
the  country  not  only  in  the  interest  of  his  own  military  advantage, 
but  also,  so  far  as  possible  at  any  rate,  for  the  public  benefit  of  the 
inhabitants.  Thus,  the  '  present  international  law  not  only  gives 
certain  rights  to  an  occupant,  but  also  imposes  certain  duties  upon 
him. 

Oppenheim,  vol.  2,  p.  206. 

As  the  occupant  actually  exercises  authority,  and  as  the  legitimate 
government  is  prevented  from  exercising  its  authority,  the  occu- 
pant acquires  a  temporary  right  of  administration  over  the  respective 
territory  and  its  inhabitants.  And  all  steps  he  takes  in  the  exer- 
cise of  this  right  must  be  recognized  by  the  legitimate  government 
after  occupation  has  ceased.  This  administration  is  in  no  wise  to 
be  compared  with  ordinary  administration,  for  it  is  distinctly  and 
precisely  military  administration.  In  carrying  it  out  the  occupant  is, 
on  the  one  hand,  totally  independent  of  the  constitution  and  the  laws 
of  the  respective  territory,  since  occupation  is  an  aim  of  warfare, 
and  since  the  maintenance  and  safety  of  his  forces  and  the  purpose 
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of  war  stand  in  the  foreground  of  his  interest  and  must  be  promoted 
under  all  circumstances  and  conditions.  But,  although  as  regards 
the  safety  of  his  army  and  the  purpose  of  war  the  occupant  is  vested 
~with  an  almost  absolute  power,  he  is  not  the  sovereign  of  the  territory, 
and  therefore  has  no  right  to  make  changes  in  the  laws  or  in  the 
administration  except  those  which  are  temporarily  necessitated  by 
his  interest  in  the  maintenance  and  safety  of  his  army  and  the 
reahzation  of  the  purpose  of  war.  On  the  contrary,  he  has  the  duty 
•of  administering  the  country  according  to  the  existing  laws  and  the 
existing  rules  of  administration;  he  must  insure  public  order  and 
safety,  must  respect  family  honor  and  rights,  individual  lives, 
private  property,  rehgious  convictions  and  liberty. 
Oppenheim,  vol.  2,  p.  210. 

Treatment  of  officials. 

As  through  occupation  authority  over  the  territory  actually 
passes  into  the  hands  of  the  occupant,  he  may  for  the  time  of  his 
occupation  depose  all  government  officials  and  municipal  function- 
aries that  have  not  withdrawn  with  the  retreating  enemy.  On  the 
other  hand,  he  must  not  compel  them  by  force  to  carry  on  their 
functions  during  occupation,  if  they  refuse  to  do  so,  except  where  a 
mihtary  necessity  for  the  carrying  on  of  a  certain  function  arises. 
Oppenheim,  vol.  2,  p.  213. 

Couits  of  justice. 

The  particulai-  position  which  courts  of  justice  have  nowadays 
in  civilized  countries,  makes  it  necessary  to  discuss  their  position 
during  occupation;  There  is  no  doubt  that  an  occupant  may  suspend 
the  judges  as  well  as  other  officials.  However,  if  he  does  suspend 
them,  he  must  temporarily  appoint  others  in  their  place.  If  they 
are  willing  to  serve  under  him,  he  must  respect  their  independence 
according  to  the  laws  of  the  country.  Where  it  is  necessary,  he  may 
set  up  nulitary  Courts  instead  of  the  ordinary  Courts.  In  case  and 
in  so  far  as  he  admits  the  administration  of  justice  by  the  ordinary 
Courts,  he  may  nevertheless,  so  far  as  it  is  necessary  for  military 
purposes  or  for  the  maintenance  of  public  order  and  safety,  tempo- 
rarily alter  the  laws,  especially  the  Criminal  Law,  on  the  basis  of 
which  justice  is  administered,  as  well  as  the  laws  regarding  pro- 
cedure. He  has,  however,  no  right  to  constrain  the  Com'ts  to  pro- 
nounce their  verdicts  in  his  name,  although  he  need  not  allow  them 
to  pronounce  verdicts  in  the  name  of  the  legitimate  Government. 
A  case  that  happened  during  the  Franco-German  War  may  serve  as 
an  illustration.  In  September,  1870,  after  the  fall  of  the  Emperor 
Napoleon  and  the  proclamation  of  the  French  Republic,  the  Court 
of  Appeal  at  Nancy  pronounced  its  verdicts  under  the  formula 
"In  the  name  of  the  French  Governihent  and  People."  Since  Ger- 
many had  not  yet  recognized  the  French  Republic,  the  Germans 
ordered  the  Court  to  use  the  formula  "  In  the  name  of  the  High 
German  Powers  occupying  Alsace  and  Lorraine,"  but  gave  the 
Cqurt  to  understand  that,  if  the  Court  objected  to  this  formula,  they 
were  disposed  to  admit  another,  and  were  even  ready  to  admit  the 
formula  "In  the  name  of  the  Emperor  of  the  French,"  as  the  Emperor 
had  not  abdicated.  The  Court,  however,  refused  to  pronounce  its 
verdict  otherwise  than  "In  the  name  of  the  French  Government  and 
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People,"  and,  consequently,  suspended  its  sittings.  There  can  be- 
no  doubt  that  the  Germans  had  no  right  to  order  the  formula,  "In 
the  name  of  the  High  German  Powers,  etc.,"  to  be  used,  but  they 
were  certainly  not  obliged  to  admit  the  formula  preferred  by  the 
Court;  and  the  fact  that  they  were  disposed  to  admit  another  formula 
than  that  at  first  ordered  ought  to  have  made  the  Court  accept  a 
compromise.  Bluntschli  (§  547)  correctly  maintains  that  the  most 
natural  solution  of  the  difficulty  would  have  been  to  use  the  neutral 
formula  "In  the  name  of  the  law." 
Oppenheim,  vol.  2,  pp.  214,  215. 

The  peaceful  iuhabitants  of  an  invaded  country,  who  are  content 
to  go  about  their  ordinary  avocations  and  submit  to  the  lawful  de- 
mands of  the  invaders,  have  a  right  to  protection. 
Lawrence,  p.  417. 

While  the  occupation  lasts,  the  occupant  has  duties  as  well  as  rights. 
He  must  substitute  his  own  authority  for  that  of  the  State  he  has 
dispossessed,  maintain  order,  insure  safety,  and  administer  the  laws 
with  such  alterations,  if  any,  as  he  may  deem  it  necessary  to  make 
by  virtue  of  his  miUtary  supremacy. 
Lawrence,  p.  436. 

The  word  "safety,"  used  in  the  official  English  translation  [of 
article  43,  Hague  Regulations,  1907]  does  not   adequately  render 
the  vie  puhlique  of  the  original,  which  describes  the  social  and  com- 
mercial life  of  the  coimtry. 
Westlake,  vol.  2,  p.  95. 

Occupancy  distinguished  from  conq^uest. 

Down  to  the  middle  of  the  eighteenth  century  the  authority  of  an. 
invader  was  not  distinguished  from  conquest.  The  doctrine  had  not 
been  established  that  the  sovereignty  over  a  territory  and  its  popula- 
tion is  not  transferred  till  the  end  of  a  war,  when  it  may  pass  by 
cession  in  the  treaty  of  peace,  or  by  conquest  if  all  contest  ceases  and 
the  war  comes  to  an  end  without  such  a  treaty,  as  happens  when  one 
of  the  belligerent  States  is  extinguished.  The  documents  drawn  up 
by  local  authorities  in  the  ordinary  course  of  administration  were 
expressed  in  the  name  of  one  prince  or  another,  as  the  tide  of  invasion 
and  recovery  swayed  to  and  fro  over  the  locality.  Frederick  the 
Great  taught  that  the  business  of  an  invader  in  winter  quarters  was 
to  raise  recruits  from  the  country  by  compulsion,  and  that  was  his 
practice  as  well  as  that  of  other  commanders  in  the  War  of  the 
Austrian  Succession  and  in  the  Seven  Years  War.  But  now  that  a 
distinction  between  conquest  and  military  occupation  is  firmly 
drawn  the  source  of  an  invader's  authority  can  not  be  looked  for  in 
a  transfer  of  that  of  the  territorial  sovereign.  It  is  a  new  authority 
based  on  the  necessities  of  war  and  on  the  duty  which  the  invader 
owes  to  the  population  of  the  occupied  districts. 
Westlake,  vol.  2,  pp.  95, 96. 

The  modern  doctrine  appears  in  Vattel,  liv.  3,  §197,  in  a  hesitating 
form,  since  he  says  that  the  acquisition  by  the  invader  is  not  com- 
plete, his  property  does  not  become  stable  and  perfect,  but  by  the 
treaty  of  peace  or  the  extinction  of  the  invaded  State.  It  appears 
fuUy  in  the  decision  of  Lord  S  to  well  that  the  inhabitants  of^a  part  of 
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a  friendly  coimtry  (Spain)  which  the  common  enemy  has  occupied 
are  not  enemies  as  owners  of  ships;  The  Santa  Anna,  Edwards  180; 
and  in  the  official  French  Manuel  de  droit  international  pour  les  of- 
jiciers  de  I'armee  de  terre,  which  says,  page  93,  that  "t'occupatior), 
est  simplement  un  etat  de  fait  qui  p'roduit  les  consequences  d'un  cas  d^ 
force  majeure;  V  occupant  n'est  pas  substitue  en  droit  au  gouvemrhent 
Ugal" 

Westlake,  vol.  2,  pp.  95,  96,  Note. 

Iiaw  to  be  enfoiced. 

H  XLIII  indicates .  that  the  law  to  be  enforced  by  the  occupant 
consists  of,  first,  the  territorial  law  in  general,  as  that  which  stands 
to  the  pubUc  order  and  social  and  commercial  life  of  the  district  in  a 
relation  of  mutual  adaptation,  so  that  any  needless  displacement  of 
it  would  defeat  the  object  which  the  invader  is  enjoined  to  have  in 
view,  and  secondly,  such  variations  of  the  territorial  law  as  may  be 
required  by  real  necessity  and  are  riot  expressly  prohibited  by  any 
of  the  further  rules  which  wiU  come  before  us.  Such  variations 
will  naturally  be  greatest  in  what  concerns  the  relation  of  the  com- 
munities and  individuals  within  the  district  to  the  invading  army 
and  its  followers,  it  being  necessary  for  the  protection  of  the  latter, 
and  for  the  unhindered  prosecution  of  the  war  by  them,  that  acts 
committed  to  their  detriment  shall  not  only  lose  what  justification 
the  territorial  law  might  give  them  as  committed  against  enemies, 
but  shall  be  repressed  more  severely  than  the  territorial  law  would 
repress  acts  committed  against  fellow  subjects.  Indeed  the  entire 
relation  between  the  invaders  and  the  invaded,  so  fiar  as  it  may  fall 
within  the  criminal  department  whether  by  the  intrinsic  nature  of 
the  acts  done  or  in  consequence  of  the  acts  done  or  in  consequence 
of  the  regulations  made  by  the  invaders,  may  be  considered  as  taken 
out  of  the  territorial  law  and  referred  to  what  is  called  martial  law. 
Westlake,  vol.  2,  pp.  96,  97. 

Lawmaking. 

To  the  extent  to  which  the  legal  power  of  the  occupant  is  admit- 
ted he  can  make  law  for  the  duration  of  his  occupation.  Like  any 
other  legislator,  he  is  morally  subject  to  the  duty  of  giving  sufficient 
notice  of  his  enactments  or  regulations,  not  indeed  so  as  to  be  de- 
barred from  carrying  out  his  will  without  notice,  when  required  by 
military  necessity  and  so  far  as  practically  carrying  out  his  will  can 
be  distinguished  from  punishnnent,  but  always  remembering  that 
to  punish  for  breach  of  a  regulation  a  person  who  was  justifiably 
ignorant  of  it  would  be  outrageous.  But  the  law  made  by  the  occu- 
pant within  his  admitted  power,  whether  morally  justifiable  or  not, 
will  bind  any  member  of  the  occupied  population  as  against  any 
other  member  of  it,  and  will  bind  as  between  them  aU  and  their 
national  government,  so  far  as  it  produces  an  effect  during  the  occu- 
pation. When  the  occupation  comes  to  an  end  and  the  authority 
of  the  national  government  is  restored,  either  by  the  progress  of 
operations  during  the  war  or  by  the  conclusion  of  a  peace,  no  redress 
can  be  had  for  what  has  been  actually  carried  out  but  nothing  fur- 
ther can  follow  from  the  occupant's  legislation.  A  prisoner  detained 
under  it  must  be  released,  and  no  civil  right  conferred  by  it  can  be 
further  enforced.     The  enemy's  law  depends  on  him  for  enforcement 
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as  well  as  for  enactment.  The  invaded  State  is  not  subject  to  the 
indignity  of  being  obliged  to  execute  his  commands.  This  however, 
if  the  occupation  has  laeen  prolonged,  may  be  subject  to  an  exception 
which  will  be  best  understood  from  an  example.  The  French  island 
of  Guadeloupe,  in  the  West  Indies,  was  occupied  by  the  British  in 
1810,  and  was  restored  to  France  only  by  the  treaty  of  Stockholm 
in  1814,  Great  Britain  having  ceded  her  rights  in  it  to  Sweden  in 
1813.  The  French  court  decided  that  certain  benevolent  institutions 
{bureaux  de  iievfaisance),  founded  by  the  inhabitants  with  the  aid 
of  the  British  Government,  retained  the  character  of  public  estab- 
lishments. "Progress,"  the  court  said,  "being  the  supreme  law  of 
societies,  a  conqueror  who  is  de  facto  sovereign  £Qs  the  place  of  the 
legitimate  sovereign,  and  is  bound  to  satisfy  ih  his  stead  the  needs 
of  the  country  which  he  occupies ;  and  the  measures  which  he  takes 
with  that  view  have  the  same  force  and  stability  as  if  they  had  been 
taken  by  the  legitimate  authority  itself .  *  *  *  The  inhabitants, 
in  order  to  found  benevolent  institutions  with  the  aid  of  public 
authority,  were  not  bound  to  wait  indefinitely  for  the  chances  of 
war  or  a  peace  to  replace  them  under  their  legitimate  government." 
Westlake,  vol.  2,  pp.  97,  98;  Beauvarlet  c.  Bureau  de  bienfaisance  de  la  Pointe-a- 

Pitre,  Guadalupe,  31  August,  1869,  confirmed  by  Cassation  Req.  6  January, 

1873;  Dalloz,  1873,  1,  p.  115;  1  Clunet,  243. 

Martial  law. 

It  remains  to  explain  more  fully  the  martial  law  which  has  been 
spoken  of  as  governing  the  relations  between  the  invaders  and  the 
invaded,  and  so  entermg  as  an  element  into  the  law  administered 
by  an  occupant.  It  must  be  distinguished  both  in  its  purpose  and 
in  its  rules  from  the  martial  law  or  "state  of  siege"  to  which  govern- 
ments often  have  recourse  in  times  of  internal  disturbance;  the 
internal  measures  which  pass  under  that  name  can  be  discussed 
only  in  connection  with  the  constitutional  laws  of  the  respective 
countries  in  which  they  are  taken.  It  must  also  be  distinguished 
from  the  military  laws  issued  by  governments  for  the  discipline  and 
conduct  of  their  armies.  So  far  as  these  deal  with  the  conduct  of 
the  respective  armies  towards  the  populations  of  the  countries 
invaded  by  them,  they  cover  the  same  ground  as  the  martial  law  of 
international  jurists  and  ought  to  be  in  accordance  with'  whatever 
has  been  agreed  on  as  internationally  binding,  but,  being  the  regu- 
lations of  particular  S.tates,  they  have  no  international  force.  The 
martial  law  of  international  jurists  consists  of  the  regulations  which 
by  convention  or  approved  custom  are  agreed  on  as  internationally 
binding  for  the  relations  between  invaders  and  invaded,  and,  as 
such,  is  not  peculiar  to  the  cases  in  which  invasion  has  ripened  into 
occupation.  It  comes  into  play  from  the  first  moment  of  an  inva- 
sion, but  during  ah  occupation  its  rules  are  increased  in  stringency 
in  proportion  to  the  greater  security  which  the  invader  claims  to 
enjoy  in  the  midst  of  a  population  which  he  benefits  by  maintaining 
social  order  among  them.  Its  courts  of  justice  are  courts-martial, 
to  be  held  with  as  great  security  for  fuU  enquiry  and  fair  dealing  as 
circumstance^  permit,  but  so  that  drumhead  courts-martial  are  not 
necessarily  excluded. 

Westlake,  vol.  2,  pp.  98,  99. 
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Punishment  of  inhabitants. 

That  the  inhabitant  of  an  occupied  district  should  incur  death  for 
giving  infotmation  to  the  enemy,  or  for  serving  as  a  guide  to  the 
troops  of  his  own  country,  is  a  rehc  of  the  time  when  occupation 
meant  conquest,  transferring  the  allegiance  of  the  occupied  popula- 
tion. There  is  no  other  foundation  for  the  epithet  of  "war-treason" 
Qcriegsverrath)  which  German  writers  apply  to  every  act  of  a  mem- 
ber of  that  population  directed  against  the  occupying  army,  for  the 
duty  owed  in  return  for  the  maintenance  of  order  will  not  extend  so 
far.  No  act  of  that  kind  can  be  regarded  as  treasonable  without 
violating  the  modern  view  of  the  nature  of  military  occupation,  and 
to  introduce  the  notion  of  moral  fault  into  an  invader's  view  of  what 
is  detrimental  to  him  serves  only  to  inflame  his  passions,  and  to  make 
it  less  likely  that  he  will  observe  the  true  limit  of  necessity  in  his 
repression  of  what  is  detrimental  to  him.  And  in  the  cases  of  giv- 
ing information  and  serving  as  guide  to  one's  own  people,  the  at- 
tempt at  sanguinary  repression  would  have  the  additional  demerit 
of  inutility,  smce  it  could  not  succeed  except  among  a  people  more 
abject  than  it  would  be  possible  to  discover.  And  when  the  inhab- 
itants of  an  occupied  district  rise  in  insurrection,  and  satisfy  the  con- 
ditions of  loyal  fighting  laid  down  by  H  I,  it  is  difficult  to  refuse  the 
privileges  of  combatants  to  a  body  of  them  operating  on  a  scale 
which  may  fairly  be  considered  as  war.  If  they  are  to  have  those 
privileges  when  "they  have  displaced  the  occupation,"  they  can  not 
reasonably  be  refused  them  when  taking  the  necessary  means  of 
displacing  it;  and  that  H  I  applies  in  occupied  territory  may  be  in- 
ferred from  the  restriction  of  H  II  to  unoccupied  territory. 
Westlake,  vol.  2,  pp.  100,  101. 

Officials  of  the  tenitorial  government. 

Lastly,  it  may  be  worth  while  to  enquire  how  the  civil  officials  of 
the  territorial  or  legitimate  government  are  affected  by  the  district 
in  which  they  serve  passing  into  the  occupation  of  an  enemy.  It  will 
generally  be  the  better  course  for  the  population  whose  interest  they 
ought  to  consult  that  they  should  continue  to  carry  on  the  ordinary 
administration  under  the  invader,  but  he  has  no  right  to  force  them 
to  do  so.  If  they  decline  to  do  it,  his  only  right,  and  it  is  also  his 
duty,  is  to  replace  them  by  appointees  of  his  own,  so  far  as  necessary 
for  maintaining  order  and  the  continuance  of  the  daily  life  of  the  dis- 
trict: other  purposes,  as  those  of  the  superior  judicial  offices,  can 
bide  their  time. 

Westlake,  vol.  2,  pp.  122,  123. 

Contra  as  to  respecting  laws. 

Mr.  Walker,  Secretary  of  the  Treasury,  March  30,  1847,  made  a 
report  to  the  President,  accompanied  with  a  scale  of  duties,  as  well 
as  with  a  scheme  of  regulations.  He  had,  he  said,  found  it  to  be  im- 
possible to  adopt  as  a  basis  the  tariff  of  Mexico,  because  the  duties 
were  extravagantly  high.  There  were  also  sixty  articles  the  importa- 
tion of  which  was  forbidden  by  that  tariff,  among  these  articles  being 
sugar,  rice,  cotton,  boots,  coffee,  soap,  and  many  other  articles  of 
daily  use.  He  recommended  that  the  Mexican  Government  monop- 
oly in  tobacco  should  be  abolished,  so  as  to  diminish  the  resources 
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of  that  Government  and  augment  those  of  the  United  States  by  col- : 
lecting  the  duty  on  all  imported  tobacco.     The  Mexican  interior 
transit  duties  were  also  to  be  abolished,  as  well  as  the  internal  Govern-- 
ment  duty  on  coin  and  bulUon.    The  prohibition  of  exports  and  the 
duties  on  exports  should  be  annulled. 

March  31,  1847,  President  Polk  communicated  Mr.  Walker's  report 
to  the  Secretary  of  the  Navy,  with  instructions  to  carry  its  recom- 
mendations into  effect.  April  3,  1847,  Mr.  Mason,  Secretary  of  the 
Navy,  enclosed  to  the  President  a  copy  of  instructions  which  he  had 
on  that  day,  after  consultation  with  the  Secretary  of  War,  addressed 
to  the  officers  commanding  the  naval  forces  of  the  United  States  in 
the  Pacific  Ocean,  and  in  the  Gulf  of  Mexico,  respectively.  Thepe 
instructions  stated  that  on  the  occupation  of  California  Commodore 
Stockton  was,  on  November  5,  1846,  instructed  to  admit  the  com- 
merce of  Americans  and  neutrals,  except  contraband,  into  places  in 
actual  military  occupation,  on  the  payment  of  moderate  duties, 
within  the  limits  prescribed  by  the  tariff  laws  of  the  United  States. 
After  the  occupation  of  Matamoras,  and  subsequently  of  Tampico, 
instructions  were  given  by  which  the  moderate  trade  at  those  plJtces 
was  confined  to  cargoes  ia  American  bottoms  which  had  paid  duties 
in  a  customhouse  of  the  United  States;  but,  as  Mexico  still  refused 
to  negotiate  for  peace,  the  President  had  determined  to  place  'the 
trade  of  all  occupied  places  on  a  footing  more  favorable  to  neutral 
commerce  and  better  calculated  to  secure  a  contribution  to  be  used 
in  carrying  on  the  war  and  in  relief  of  the  United  States  Treasury. 
It  was  expressly  pointed  out  that  the  orders  in  this  regard  derived  no 
authority  from  the  Treasury  Department,  which  had  no  control  over 
the  subject,  but  from  the  President,  who,  as  Commander  in  Chief, 
had  determined  to  cause  them  to  be  carried  into  effect  by  the  officers 
of  the  Army  and  Navy. 

Moore's  Digest,  vol.  7,  pp.  283,  284. 

"Though  the  powers  of  the  mihtary  occupant  are  absolute  and 
supreme  and  immediately  operate  upon  the  political  condition  of  the 
inhabitants,  the  municipal  laws  of  the  conquered  territory,  such  as 
affect  private  rights  of  person  and  property  and  provide  for  the  pim- 
ishment  of  crime,  are  considered  as  continuing  in  force,  so  far  as  they 
are  compatible  with  the  new  order  of  things,  until  they  are  suspended 
or  superseded  by  the  occupying  belligerent;  and  in  practice  they  are 
not  usually  abrogated,  but  are  allowed  to  remain  in  force  and  to  be 
administered  by  the  ordinary  tribunals,  substantially  as  they  were 
before  the  occupation.  This  enUghtened  practice  is,  so  far  as  pos- 
sible, to  be  adhered  to  on  the  present  occasion.  The  judges  and  other 
officials  connected  with  the  administration  of  justice  may,  if  they 
accept  the  supremacy  of  the  United  States,  continue  to  administer 
the  ordinary  law  of  the  land,  as  between  man  and  man,  under  the 
supervision  of  the  American  conmiander-in-chief.  The  native  con- 
stabulary will,  so  far  as  may  be  practicable,  be  preserved.  The  free- 
dom of  the  people  to  pursue  their  accustomed  occupations  will  be 
abridged  only  when  it  may  be  necessary  to  do  so. 

"While  the  rule  of  conduct  of  the  American  commander-in-chief 
will  be  such  as  has  just  been  defined,  it  will  be  his  duty  to  adopt  meas- 
ures of  a  different  kind  if,  unfortunately,  the  course  of  the  people 
should  render  such  measures  indispensable  to  the  maintenance  of  law 
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and  order.  He  will  then  possess  the  power  to  replace  or  expel  the 
native  officials  in  part  or  altogether;  to  substitute  new  courts  of  his 
own  constitution  for  those  that  now  exist,  or  to  create  such  new  or 
supplementary  tribunals  as  may  be  necessary.  In  the  exercise  of 
these  high  powers  the  commander  must  be  guided  by  his  judgment 
and  his  experience  and  a  high  sense  of  justice." 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the  oc- 
cupation of  Santiago  de  Cuba  by  the  American  Forces,  Correspondence  relating 
.to  War  with  Spain  I.  159. 

All  civil  and  penal  law  shall  continue  to  take  its  usual  course  in 
the  enemy's  places  and  territories  under  martial  law,  unless  inter- 
rupted or  stopped  by  order  of  the  occupying  miUtary  power;  but  all 
the  functions  of  the  hostile  government — legislative,  executive,  or 
administrative — whether  of  a  general,  provincial,  or  local  character, 
cease  under  martial  law,  or  continue  only  with  the  sanction,  or,  if 
deemed  necessary,  the  participation  of  the  occupier  or  invader. 
Lieber,  art.  6. 

Crimes  ptmishable  by  all  penal  codes,  such  as  arson,  murder,  maim- 
ing, assaults,  highway  robbery,  theft,  burglary,  fraud,  forgery,  and 
rape,  if  committed  by  an  American  soldier  in  a  hostile  country 
against  its  inhabitants,  are  not  only  punishable  as  at  home,  but  in  all 
cases  in  which  death  is  not  inflicted,  the  severer  punishment  shall  be 
preferred. 

Lieber,  art.  47. 

Functions  of  government. — All  the  fimctions  of  the  hostile  govern- 
ment— legislative,  executive,  or  administrative — whether  of  a  general, 
provincial,  or  local  character,  cease  under  mihtary  occupation,  or 
continue  only  with  the  sanction,  or,  if  deemed  necessary,  the  partici- 
pation of  the  occupier  or  invader; 
U.  S.  Manual,  p.  108. 

Nature  of  government. — It  is  immaterial  whether  the  government 
estabUshed  over  an  enemy's  territory  be  called  a  military  or  civil 
government.  Its  character  is  the  same  -and  the  source  of  its  author- 
ity is  the  same.  It  is  a  government  imposed  by  force,  and  the  legality 
of  its  acts  are  determined  by  the  laws  of  war.  During  military  occu- 
pation it  may  exercise  all  the  powers  given  by  the  laws  of  war. 
U.  S.  Manual,  p.  108. 

The  laws  in  force. — The  principal  object  of  the  occupant  is  to  pro- 
vide for  the  security  of  the  invading  army  and  to  contribute  to  its 
support  and  efficiency  and  the  success  of  its  operations.  ,In  restor- 
ing public  order  and  safety  he  will  continue  m  force  the  ordinary 
civil  and  criminal  laws  of  the  occupied  territory  which  do  not  conffict 
with  this  object.  These  laws  will  be  administered  by  the  local  offi- 
cials as  far  as  practicable.  All  crimes  not  of  a  military  nature  and 
which  do  not  affect  the  safety  of  the  invading  army  are  left  to  the 
jurisdiction  of  local  courts. 
U.  S.  Manual,  p.  109. 
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Power  to  suspend  and  promulgate  laws. — The  military  occupant 
may  suspend  existing  laws  and  promulgate  new  ones  when  the  ex- 
igencies of  the  miUtary  service  demand  such  action. 
XT.  S.  Manual,  p.  109. 

Nature  of  laws  suspended. — The  occupant  will  naturally  alter  or 
suspend  all  laws  of  a  pohtical  nature  as  well  as  political  privileged 
and  all  laws  which  affect  the  welfare  and  safety  of  his  command. 
Of  this  class  are  those  relating  to  recruitment  in  occupied  territory, 
the  right  of  assembly,  the  right  to  bear  arms,  the  right  of  suffrage, 
the  freedom  of  the  press,  the  right  to  quit  or  travel  freely  in  occupied 
territory.  Such  suspensions  should  be  made  known  to  the  inhab- 
itants. 

U.  S.  Manual,  p.  109. 

It  is  no  longer  considered  permissible  for  him  to  work  his  will 
unhindered,  altering  the  existing  form  of  government,  upsetting  the 
constitution  and  the  domestic  laws,  and  ignoring  the  rights  of  the 
inhabitants. 

The  occupant,  therefore,  must  not  treat  the  coimtry  as  part  of 
his  own  territory,  nor  consider  the  inhabitants  as  his  lawful  sub- 
jects. He  may,  however,  demand  and  enforce  such  measure  of 
obedience  as  is  necessaiy  for  the  security  of  his  forces,  the  mainte- 
nance of  order,  and  the  proper  administration  of  the  country. 
Edmonds  and  Oppenheim,  arts.  354,  355. 

The  authority  of  the  power  of  the  State  having  passed  de  facto 
into  the  hands  of  the  occupant,  the  latter  has  the  duty  to  do  all  in 
his  power  to  restore  and  ensure,  so  far  as  possible,  pubUc  order  and 
safety. 

Edmonds  and  Oppenheim,  art.  358. 

Neither  the  ordinary  civil  nor  criminal  jurisdiction  in  force  in 
the  home  territory  of  the  occupant  is  considered  to  extend  over  oc- 
cupied territory. 

Edmonds  and  Oppenheim,  art.  363. 

Therefore  the  civil  and  penal  laws  of  the  occupied  country  con- 
tinue as  a  rule  to  be  valid,  the  courts  which  administer  them  are 
permitted  to  sit,  and  all  crimes  of  the  inhabitants  not  of  a  military 
nature  or  not  affecting  the  safety  of  the  army  are  left  to  their 
jurisdiction. 

Edmonds  and  Oppenheim,  art.  364. 

If  demanded  by  the  exigencies  of  war,  it  is  within  the  power  of 
the  occupant  to  alter  or  suspend  any  of  the  existing  laws,  or  to 
promulgate  new  ones,  but  important  changes  can  seldom  be  neces- 
sary and  should  be  avoided  as  far  as  possible. 
Edmonds  and  Oppenheim,  art.  366. 

The  occupier  shall  facilitate  the  resumption  of  commercial  trans- 
actions and  the  operation  of  the  main  public  services. 

The  military  authority  shall  allow  to  prevail  the  law  in  force  in 
the  occupied  country. 
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Unless  absolutely  prevented,  the  occupier  shall  allow  the  local 
legislation  to  continue  in  force  as  far  as  compatible  with  his  safety. 

We  shall  respect  in  their  entirety  the  constitutional  laws,  the  civil 
and  penal  laws,  and  the  laws  on  commerce.  He  may  suspend  the 
enforcement  of  certain  political,  administrative,  and  financial  laws. 
The  occupier  has,  for  instance,  a  right  to  suspend  the  application 
of  the  military  and  recruiting  or  conscription  laws,  and  the  laws  on 
the  freedom  of  the  press, and  on  the  right  of  assembly. 
Jacomet,  p.  70. 

In  civil  matters,  the  provisional  tribimals  of  the  occupier  shall  ap- 
ply the  law  of  the  occupied,  but,  after  the  occupation  has  terminated,, 
if  the  judgments  rendered  by  these  tribunals  have  not  been  carried 
out,  they  shall  be  considered  as  foreign  judgments  and  not  be  en- 
forceable until  they  have  received  an  order  of  execution. 

In  ordinary  penal  matters,  the  provisional  tribunals  established 

by  the  occupier  shall,   as  far  as  possible,  render  their  judgments 

in  accordance  with  the  ordinary  penal  law  of  the  occupied.     These 

judgments  shall  be  enforceable  only  during  the  period  of  the  occupation. 

Jacomet,  p.  73. 

Since  the  conqueror  is  only  the  substitute  for  the  realGovernmenf , 
he  wiU  have  to  estabhsh  the  continuation  of  the  administration  of 
the  country  with  the  help  of  the  existing  laws  and  regulations.  The 
issue  of  new  laws,  the  abolition  or  alteration  of  old  ones,  and  the 
like,  are  to  be  avoided  if  they  are  not  excused  by  imperative  require- 
ments of  war;  only  the  latter  permit  legislation  which  exceeds  the 
need  of  a  provisional  administration. 
German  War  Book,  p.  181. 

The  civil  and  criminal  jurisdiction  continues  in  force  as  before. 
Gennan  War  Book,  p.  182. 

Article  43,  Annex  to  Hague  Convention  IV,  1907,  is  substantiallj 
identical  with  section  193,  Austro-Hungarian  Manual,  1913. 

Begnlation  of  trade. 

With  reference  to  restrictions  placed  by  the  American  military 
authorities  on  commerce  with  the  Sulu  Islands,  the  Government  of 
the  United  States  took  the  groimd  that,  as  the  islands  were  then 
.subject  to  military  occupation,  it  was  the  right  of  the  commander 
of  the  occupying  forces  to  regulate  or  prohibit  trade  with  the  terri- 
tory so  occupied.  The  fact  was  also  pointed  out  that  the  mihtary 
forces  of  the  United  States  were  engaged  in  suppressing  an  insur- 
rection in  a  part  of  the  Philippine  Archipelago  accessible  from  the 
Sulu  Islands,  and  that  the  military  authorities  conducting  the  opera- 
tions against  the  insurrection  were  at  one  time  of  opinion  that  a 
military  necessity  existed  for  proJiibiting  commercial  intercourse 
between  the  Sulu  Islands  and  the  outside  world.  To  that  end 
Admiral  Dewey,  in  June,  1899,  issued  an  order  prohibiting  aU  trade 
with  the  Philippines,  except  with  the  ports  of  Manila,  lUoilo,  Cebu, 
and  Bakalota.  Subsequently  this  order  was  modified  and  new 
orders  were  substituted,  imder  which  such  restrictions  on  trade. 

95257—19 ^21 
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with  the  Sulu  Islands  were  enforced  as  were  deemed  essential  to 
meet  the  military  necessity  occasioned  by  the  insurrection.  These 
restrictions  were  emergency  measures,  and  were  not  intended  as  an 
evidence  of  what  the  permanent  policy  of  the  Uuited  States  would 
be  when  peace  was  restored  in  the  PhiUppiaes. 

Moore's  Digest,  vol.  7,  pp.  272,  273,  citing  Mr.  Adee,  Act.  Sec.  of  State,  to  Count 
Quadt,  German  charge,  Oct.  19, 1900. 

Case  of  Guerin,  Dalloz,  n,  p.  18S. 

This  was  a  case  which  arose  during  the  military  occupation  by 
Germany  of  a  portion  of  France,  in  1870-71,  and  involved  a  French- 
man who  purchased,  from  the  Germans,  trees  felled  by  them  in  the 
state  forests  and  who  was  prosecuted  after  the  war  for  a  breach  of 
the  forestry  laws  of  France. 

The  Court  held  that  the  miUtary  occupation  did  not  suspend  the 
civil  and  criminal  laws  of  France,  which  continued  to  be  obligatory 
on  all  Frenchmen,  so  long  at  least  as  such  laws  had  not  been  expressly 
and  specifically  abrogated  by  the  exigencies  of  the  war. 

Snow's  Cases  on  International  Law,  pp.  375-377. 

TTnited  States  ▼.  Bice,  4  Wheaton.  246. 

In  this  case  it  was  held  that  while  Castine,  in  Maine,  was  in  the 
mihtary  possession  of  the  British  forces,  during  the  war  of  1812,  it 
was  not  a  part  of  the  United  States  within  the  meaning  of  the  reve- 
nue laws,  so  that,  after  the  evacuation  by  the  British,  the  United 
States  could  collect  duties  on  goods  imported  into  it  during  the 
mihtary  occupation. 

The  Court  said: 

"By  the  conquest  and  miUtary  occupation  of  Castine,  the  enemy 
acquired  that  firm  possession  which  enabled  him  to  exercise  the 
fullest  rights  of  sovereignty  over  that  place.  The  sovereignty  of 
the  United  States  over  the  territory  was,  of  course,  suspended,  and 
the  laws  of  the  United  States  could  no  longer  be  rightfiuly  enforced 
there,  or  be  obligatory  upon  the  inhabitants  who  remained  and 
submitted  to  the  conquerors.  By  the  surrender,  the  inhabitants 
passed  under  a  temporary  allegiance  to  the  British  government,  and 
were  botmd  by  such  laws,  and  such  only,  as  it  chose  to  recognize 
and  impose.  From  the  nature  of  the  case,  no  other  laws  could  be 
obligatory  upon  them,  for  where  there  is  no  protection  or  allegiance 
or  sovereignty,  there  can  be  no  claim  to  obedience.  Castine  was, 
therefore,  during  this  period,  so  far  as  respected  our  revenue  laws, 
to  be  deemed  a  foreign  port;  and  goods  unported  into  it  by  the 
inhabitants  were  subject  to  such  duties  only  as  the  British  govern- 
ment chose  to  require.  Such  goods  were  in  no  correct  sense  im- 
ported into  the  United  States. " 

Fleming  t.  Page,  9  Howard,  603. 

In  this  case,  it  was  held  that  goods  imported  into  the  United  States 
from  Tampico,  Mexico,  while  that  place  was  in  the  miUtary  occupa- 
tion of  the  United  States  forces,  were  to  be  considered  as  importa- 
tions from  a  foreign  country.    However,  the  court  said: 

"It  is  true,  that,  when  Tampico  had  been  captured,  and  the  State 
of  Tamauhpas  subjugated,  other  nations  were  bound  to  regard  the 
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country,  while  our  possession  continued,  as  the  territory  of  the 
United  States,  and  to  respect  it  as  such.  For,  by  the  laws  and  usages 
of  nations,  conquest  is  a  valid  title,  while  the  victor  maintains  the 
exclusive  possession  of  the  conquered  country.  The  citizens  of  no 
other  nation,  therefore,  had  a  nght  to  enter  it  without  the  permis- 
sion of  the  American  authorities,  nor  to  told  intercourse  with  its 
inhabitants,  nor  to  trade  with  them.  As  regards  all  other  nations, 
it  was  a  part  of  the  United  States,  and  belonged  to  them  as  exclu- 
sively as  the  territory  in  our  established  boimdaries. " 

Jeckei  V.  Montgomery,  13  Howard,  498. 

In  the  course  of  a  decision  holding  that  the  executive  authority 
of  the  United  States  could  not  estabush  courts  of  prize  in  territory 
under  mihtary  occupatipn,  the  Court  said : 

"The  courts,  established  or  sanctioned  in  Mexico  during  the  war 
by  the  commanders  of  the  American  forces,  were  nothing  more  than 
the  agents  of  the  military  power,  to  assist  it  in  preserving  order  in  the 
conquered  territory,  and  to  protect  the  inhabitants  in  their  persons 
and  property,  while  it  was  occupied  by  the  American  arms.  Thej 
Were  subject  to  the  military  power,  and  their  decisions  under  its  con- 
trol, whenever  the  commanding  officer  thought  proper  to  interfere." 

Cross  T.  Harrison,  16  Howard,  164. 

The  Court,  in  considering  the  character  of  the  government  set  up 
in  California  under  the  military  occupation  of  the  United  Stateis 
Army,  said : 

"The  formation  of  the  civil  government  in  California,  when  it  was 
done,  was  the  lawful  exercise  of  a  belligerent  right  over  a  conquerred 
territory." 

The  territory  of  Castine,  by  the  conquest  and  occupation  by  Great 
Britain,  passed  under  the  temporary  allegiance  and  sovereignty  of 
the  British  sovereign.  The  sovereignty  of  the  United  States  over 
the  territory  was  suspended  during  such  occupation,  so  that  the  laws 
of  the  United  States  could  not  be  rightfully  enforced  there,  or  be 
obligatory  upon  the  inhabitants  who  remained  and  submitted  to  the 
conquerors.  But  a  territory  conquered  by  an  enemy  is  not  to  be 
considered  as  incorporated  into  the  dominions  of  that  enemy  without 
a  renunciation  in  a  treaty  of  peace,  or  a  long  and  permanent  posses- 
sion. Until  such  incorporation  it  is  still  entitled  to  the  full  benefit 
of  the  law  of  postliminy. 

Moore's  Digest,  vol.  7,  p.  258^  citing  United  States  v.  Rice,  4  Wheat.,  246;  United 
•  States  V.  Hayward,  2  Gallison,  485. 

On  the  occupation  of  New  Mexico  in  1846,  General  Kearny,  com- 
manding the  American  forces,  established  a  provisional  government. 

"By  this  substitution,"  says  Mr.  Justice  Daniel,  delivering  the 
.opinion  of  the  court,  "of  a  new  supremacy,  although  the  former 
political  relations  of  the  inhabitants  were  dissolved,  their  private 
relations,  their  rights  vested  under  the  Government  of  their  former 
allegiance,  or  those  arising  from  contract  or  usage,  remained  in  full 
force  and  unchanged,  except  so  far  as  they  were  in  their  nature  and 
character  found  to  be  in  conflict  with  the  Constitution  and  laws  of  the 
United  States,  or  with  any  regulations  which  the  conquering  and 
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occupying  authority  should  ordain.  Amongst  the  consequences  which 
would  be  necessarily  incident  to  the  change  of  sovereignty,  would  he 
the  appointment  or  control  of  the  agents  by  whom  and  the  modes  in 
which  the  government  of  the  occupant  should  be  administered — this 
result  being  indispensable,  in  order  to  secure  those  objects  for  which 
such  a  government  is  usually  established." 

In  this  relation,  the  opinion  cites  The  Fama,  5  Robinson's  Rep.  106; 
Vattel,  bk.  3,  chap.  13,  sec.  200 ;  United  States  v.  Percheman,  7  Pet.  86; 
Mitchel  V.  United  States,  9  Pet.  711;   1  Kent's  Comm.  177. 

General  Kearny,  among  other  things,  established  courts  and  a 
code  of  laws.  The  present  action  was  brought  in  one  pf  those  courts 
and  under  a  provision  of  the  code.  Congress,  by  an  act  approved 
Sept.  9,  1850  (9  Stat.  446),  established  a  Territorial  government  for 
New  Mexico.  The  legislative  assembly  of  the  Territory,  by  an  act  of 
July  14,  1851,  provided  for  the  transfer  of  suits  and  processes  of  the 
Kearny  courts  to  the  new  courts,  and  this  was  done  in  the  present 
case. 

No  question  was  made  by  coimsel  as  to  the  validity  of  the  Kearny 
ordinances,  said  the  court,  "with  respect  to  the  period  during  which 
the  territory  was  held  by  the  United  States  as  occupying  conqueror, 
and  it  would  seem  to  admit  of  no  doubt  that  durmg  the  period  of 
their  valid  existence  and  operation,  these  ordinances  must  have  dis- 
placed and  superseded  every  previous  institution  of  the  vanquished 
or  deposed  political  power  which  was  incompatible  with  them.  But 
it  was  contended  that  all  rights  of  the  occupying  conqueror,,  as  such, 
were  terminated  by  the  close  of  the  war,  and  that  the  prior  institutions, 
which  were  overthrown  or  suspended,  were  revived  and  reestablished. 
"The  fallacy  of  this  pretension,"  said  the  court,  "is  exposed  by  the 
fact,  that  the  territory  never  was  relinquished  by  the  conqueror,  nor 
restored  to  its  original  condition  or  allegiance,  but  was  retained  by 
the  occupant  until  possession  was  matured  into  absolute  permanent 
dominion  and  sovereignty;  and  this,  too,  under  the  settled  purpose 
of  the  United  States  never  to  relinquish  the  possession  acquired  by 
arms.  We  conclude,  therefore,  that  the  ordinances  and  institutions 
of  the  provisional  government  would  be  revoked  or  modified  by  the 
United  States  alone,  either  by  direct  legislation  on  the  part  of  Con- 
gress, or  by  that  of  the  Territorial  government  in  the  exercise  of 
powers  delegated  by  Congress." 

In  reality,  however,  the  opinion  of  the  court  on  these  points  was 
obiter,  since  the  case  went  off  on  a  mere  question  of  pleading,  the 
opinion  declaring  that  the  record  presented  a  matter  "not  within  the 
appellate  or  revisory  power"  of  the  court. 

Moore's  Digest,  vol.  7,  pp.  258,  259;  Leitenadorfer  v.  Webb  (1857),  20  How.,  176, 
See,  also,  Cross  v.  Harrison,  16  How.,  164, 190. 

While  New  Orleans  was  occupied  by  the  United  States  forces 
during  the  civil  war,  a  lease  of  water-front  property  was  made  to  a 
steamship  company  by  the  city  authorities  appointed  by  the  com- 
manding general.  The  lease  was  for  ten  years  on  payment  of  an 
annual  rental,  and  the  company  entered  into  possession  and  pro- 
ceeded to  improve  the  property.  Some  months  later  the  command- 
ing general  forbade  the  military  city  authorities  to  grant  rights  ex- 
tending beyond  the  reestablishment  of  civil  government,  and  soon 
afterwards  the  city  government  was  transferred  to  the  proper  civil 
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Authorities,  who  undertook  to  remove  by  force  a  part  of  the  com- 
pany's property,  maintaining  that  the  military  government  had  no 
power  to  lease  property  held  in  trust  by  the  city  for  public  uses,; 
and  that  whatever  rights  or  powers  the  military  authorities  possessed, 
ended  with  the  termination  of  hostiUties.  The  company  applied  for 
an  injunction  and  damages.  It  was  held  that  the  powers  of  a  miU- 
tary  occupant  in  the  exercise  of  the  functions  of  government  were 
limited  only  by  the  laws  and  usages  of  war;  that  a  contract  for  the, 
use  of  a  part  of  the  water  front  of  the  city  was  within  the  scope  of  the. 
military  occupant's  authority;  that  the  question  therefore  arose 
whether  the  contract  under  discussion  represented  a  fair  and  reason- 
able exercise  of  such  authority;  that,  considering  the  provisions  of 
the  lease,  this  question  was  to  be  answered  in  the  affirmative;  that 
the  lease  therefore  did  not  fall  when  the  military  jurisdiction  ended, 
and  "that  the  law  of  post  hminium  had  no  application  to  the  case. 
The  court  added,  however:  "We  do  not  intend  to  impugn  the  gen- 
eral principle  that  the  contracts  of  the  conqueror  touching  things  in 
conquered  territory  lose  their  efficacy  when  his  dominion  ceases. 
We  decide  the  case  upon  its  own  peculiar  circumstances,  which  we 
think  are  sufficient  to  take  it  out  of  the  rule." 

Moore's  Digest,  vol.  7,  pp.  259,  260;  New  Orleans  v.  Steamsliip  Co.,  20  Wall. 
387.  Cited  by  Knox,  At.  Gen.,  Oct.  17,  1901,  23  Op.  551,  561,  holding  lihat 
sec.  3  of  the  joint  resolution  of  May  1, 1900,  31  Stat.  715,  imposing  certain  restric- 
tions on  the  grant  of  franchises  in  Porto  Eico,  did  not  affect  an  antecedent 
license  issued  by  the  Secretary  of  War  for  the  building  and  maintenance  of 
a  wharf  at  San  Juan. 

The  Constitution  did  not  prohibit  the  creation  by  military  au- 
thority of  courts  for  the  trial  of  civil  causes  during  the  civil  war  in 
conquered  portions  of  the  insurgent  States.  The  establishment  of 
such  courts  was  the  exercise  of  the  ordinary  rights  of  conquest. 

Moore's  Digest,  vol.  7,  pp.  260,  261,  citing  Mechanics  and  Traders'  Bank  v.  Union 
Bank,  22  Wall.  276. 

Petitioner,  a  resident  native  of  Porto  Rico,  and  a  civilian,  was 
tried,  convicted  and  sentenced  in  March,  1899,  for  a  crime  comniitted 
in  that  island,,  by  a  mihtary  tribunal  of  the  United  States  established 
during  the  occupancy  of  the  island  by  the  forces  of  the  United  States 
as  conquered  territory  of  Spain.  Held,  that  so  long  as  a  state  of  war 
existed  between  Spain  and  the  United  States,  and  the  island  re- 
mained Spanish  territory,  which  was  until  April  11,  1899,  when 
ratifications  of  the  treaty  of  peace  and  of  cession  were  exchanged, 
such  tribunal  had  jurisdiction  to  try  offenses,  and,  no  objection 
being  made  to  the  formal  regularity  of  the  proceedings,  the  petitioner 
was  not  entitled  to  discharge  on  a  writ  of  habeas  corpus. 
Moore's  Digest,  vol.  7,  p.  261,  citing  Ex  parte  Ortiz,  100  Fed.  Rep.  955. 

Where  the  President,  at  the  close  of  hostilities,  appointed  a  mili- 
tary governor  of  one  of  the  States,  the  people  whereof  had  been  in 
rebelhon  against  the  United  States,  held,  that  such  appointment  did 
not  change  general  laws  of  the  State  then  in  force  for  the  settlement 
of  the  estates  of  deceased  persons,  nor  remove  from  office  those  who 
were  at  the  time  engaged  by  law  with  public  duties  in  t|iat  behalf. 
,.     Moore's  Digest,  vol.  7,  p.  266,  citing  Ketchum  d.  Buckley,  99  U.  S.  188. 
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An  officer  in  the  United  States  Army,  assigned  to  the  command  of 
a  military  district,  had  no  authority,  as  military  commander,  to 
issue  an  order  to  the  sheriff  of  the  county,  requiring  him  to  place  a 
person  in  possession  of  a  plantation  and  personal  property  which 
were,  at  the  time,  in  the  possession  of  another  person.  But  where 
he  issued  such  an  order  on  the  application  of  H.,  who  claimed  to  be 
the  true  owner  of  the  property,  and  was  sued  by  W.,  who  was  dis- 
possessed by  the  execution  of  the  order,  for  damages  for  such  dis- 
possession, it  was.  held  that  he  could  justify  under  such  order  if  H. 
was  the  true  owner  and  was  entitled  to  the  possession. 

Moore's  Digest,  vol.  7,  p.  267,  citing  Whalen  v.  Sheridan,  17  Blatchf.  *. 

The  appointment  of  an  adminstrator,  though  made  [in  a  state  in 
rebellion]  during  the  war  between  the  States,  is  valid. 
Moore's  Digest,  vol.  7,  p.  267,  citing  Allen  v.  Kellam,  69  Ala.  442. 

In  1790  a  fund  bequeathed  in  trust  for  the  poor  of  a  county  in 
Virginia  was  loaned  on  real  estate  security.  In  1863  the  lerislature 
authorized  the  payment  of  amount  and  it  was  paid  in  Oomederatd 
currency.  Held,  that  the  legislation  was  constitutional,  and  that  the 
lien  was  discharged  and  could  not  be  reinstated. 

Moore's  Digest,  vol.  7,  p.  268,  citing  Prince  William  School  Board  v.  Stuart  and 
Pahner,  80  Va.  64. 

The  fact  that  the  act  of  Dec.  15,  1863,  to  encourage  the  erection 
of  certain  machinery  by  donation  of  land  and  otherwise,  was  enacted 
during  the  rebeUion  does  nor  render  it  void,  as  having  been  enacted 
in  aid  of  the  rebelUon,  its  language  not  warranting  such  construc- 
tion.    25  S.  W.  705,  affirmed. 

Moore's  Digest,  vol.  7,  p.  268,  citing  McLeary  v.  Dawson,  87  Tex.  524,  29  S.  W« 
1044. 

Where,  during  the  civil  war,  the  clerk  of  a  county  court  went  with 
the  Confederates  when  they  abandoned  the  county,  taking  the  records 
with  him,  and  the  Federal  forces  took  possession  of  the  county^ 
held,  that  no  one  could  administer  the  duties  of  the  office  in  the 
Federal  lines  as  deputy  for  the  clerk  while  the  latter  was  within 
the  Confederate  lines. 

Moore's  Digest,  vol,  7,  p.  269,  citing  Herring  v.  Lee,  22  W.  Va.  661. 

Saywood  t.  Thomas,  91  XT.  S.  718. 

In  this  case  a  special  order,  by  the  officer  in  command  of  forces 
in  control  of  the  State  of  South  Cfarolina  annulling  a  decree  made  by 
a  court  of  chancery  in  that  State  was  held  to  be  void. 

The  Court  said:  "Whether  Congress  could  have  conferred  the 
power  to  do  such  an  act  is  not  the  question  we  are  called  upon  to 
consider.  It  is  an  unbending  rule  of  law  that  the  exercise  of  nuli- 
tary  power,  where  the  rights  of  the  citizens  are  concerned,  shall 
never  be  pushed  beyond  what  the  exigency  requires." 

Dooley  v.  United  States,  182  U.  S.  222,  231. 

The  Court  said : 

"In  New  Orleans  v.  Steamship  Co.,  20  Wall.  387,  393,  it  was  said, 
with  respect  to  the  powers  of  the  military  government  over  the  city 
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of  New  Orleans  after  its  conquest,  that  it  had  '  the  same  power  and 
rights  in  territory  held  by  conquest  as  if  the  territory  had  belonged 
to  a  foreign  country  and  had  been  subjugated  in  a  foreign  war.  In 
such  cases  the  conquering  power  has  the  right  to  displace  the  preex- 
isting authority,  and  to  assume  to  such  extent  as  it  may  deem  proper 
the  exercise  by  itself  of  all  the  powers  and  functions  of  government. 
It  may  appoint  all  the  necessary  officers  and  clothe  them  with  desig- 
nated powers,  larger' or  smaller,  accordrag  to  its  pleasure.  It  may 
prescribe  the  revenues  to  be  paid,  and  apply  them  to  its  own  use 
or  otherwise.  It  may  do  anything  necessary  to  strengthen  itself 
and  weaken  the  enemy.  There  is  no  limit  to  the  powers  that  may  be 
exerted  in  such  cases,  save  those  which  are  foimd  in  the  laws  and 
usages  of  war.  These  principles  have  the  sanction  of  aU  pubUciats 
who  have  considered  the  subject." 


OCCFPANT  FORBIDDEN  TO  COMPEL  INHABITANTS  TO  FUE- 
NISH  MIIITARY  INFOEMATION. 

A  belligerent  is  forbidden  to  force  th.e  inhabitants  of  terri- 
tory occupied  by  it  to  furnish  information  about  the  army 
of  the  other  belligerent,  or  about  its  means  of  defence. — 

Article  44,  Regulations,  Hague  Convention  IV,  1907. 

[See  infra,  page  181,  for  report  to  the  Hague  Conference  of  1907  as 
to  last  paragraph,  of  Article  23  and  as  to  Article  44  of  Hague  Conven- 
tion; IV,  1907.] 

Any  compulsion  of  the  population  of  occupied  territory  to  take 
part  in  military  operations  against  its  own  country  is  prohibited. 
Art.  44,  Regulations,  Hague  Convention  II,  1899. 

The  four  following  articles,  Articles  44  to  47  inclusive,  are  the 
Brussels  Articles  36  to  39  inclusive,  with  some  very  slight  changes. 
They  set  forth  the  recognized  essential  principles  which  must  serve 
the  invader  and  the  occupant  as  a  general  rule  of  conduct  in  his 
relations  with  the  population.  These  principles  safeguard  the  honor 
and  lives  of  individuals  and  their  private  property,  whether  individual 
or  collective,  as  well  as  respect  for  rehgious  convictions. 

It  appeared  to  the  subcommission  that  these  articles  were  well  placed 
in  this  chapter  before  the  provisions  the  pmpose  of  which  is  to  set 
legal  limitations  upon  the  actual  power  that  the  victor  wields  in  the 
hostile  country. 

Besides,  as  Colonel  Gross  von  Schwarzhoff  remarked  without  con- 
tradiction, these  limitations  could  not  be  deemed  to  check  the 
hberty  of  action  of  belligerents  in  certain  extreme  circumstances 
which  may  be  likened  to  a  kind  of  legitimate  defence. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  149. 

The  population  of  occupied  territory  cannot  be  forced  to  take  part 
in  military  operations  against  their  own  coimtry. 
Art.  36,  Declaration  of  Brussels. 

[For  the  discussion  in  Higgins  as  to  Articles  23  (last  paragraph) 
and  44,  Hague  Convention,  IV,  1907,  see  citation  under  the  heading 
of  the  first  named  article  (last  paragraph)]. 

Employment  of  guides. 

The  words  are,  "Any  compulsion  on  the  population  of  occupied 
territory  to  furnish  information  about  the  army  of  the  other  bellig- 
erent, or  about  his  means  of  defence,  is  forbidden,"  and  the  most 
natural  meaning  to  put  on  them  is  that  they  specify  a  particular  in- 
stance of  what  is  already  prohibited  in  general  terms  by  Article  23. 
Because  of  the  dangers  deemed  to  lurk  in  this  particularity  Germany 
328 
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"enter ed_  a,  reservation  against  the  article^  and  not  because  she  shared 
the  desire  of  Austria-Hungary  and  Russia  to  be  free  to  employ  im- 
pressed guides.  Yet  in  the  adfmirable  report  of  the  French  delegation 
this  article  is  praised  on  the  ground  that  it  solemnly  prohibits  so 
■odious  a  practice.  The  emphatic  rejection  of  an  Austro-Hungarian 
an^endment  which  would  have  allowed  it,  and  indeed  the  whole 
course  of  the  discussion,  show  that  the  practice  was  prohibited;  but 
we  shall  find  the  prohibition  in  the  general  statements  of  Article  23 
:and  Article  52  rather  than  in  the  particular  assertions  of  Article  44 . 
Lawrence,  p.  418. 

Guidance. 

The  article  [44,  Hague  Regulations,  1907]  *  *  *  ominoxisly  avoid- 
ing express  mention  of  the  service  of  guidance,  while  on  the  other 
hand  that  service  is  brought  more  clearly  than  before  under  the  ex- 
pression of  the  principle  in  its  new  place  by  substituting  the  term 
operations  of  war"  for  that  of  "military  operations."  Indeed  the 
statement  of  this  portion  of  the  laws  of  war  has  been  marked  by 
peculiar  inconsistency  and  vacillation.  It  was  the  universal  prac- 
tice to  exact  the  services  of  guides.  Uneasiness  was  displayed  about 
it  at  Brussels  in  1874  and  the  Hague  in  1899.  Then  the  Grerman 
General  Staff,  while  echoing  the  sentiment  of  its  inhumanity,  treated 
it  in  its  work  of  1902  as  indispensable,  and  the  Japanese  followed  the 

Practice  in  their  war  against  China.  Now  Germany,  Austria,  Japan, 
lontenegro  and  Russia  have  withheld  their  ratification  from  the 
new  H  XLIV,  as  though,  after  all  the  pains  taken  with  it,  the  code 
:still  condemned  the  practice,  as  I  venture  to  think  that  it  does. 

If  the  inhabitants  act  voluntarily  as  guides  to  the  enemy,  they  of 
course  render  themselves  liable  to  the  penalties  of  treason  from  their 
•own  government  when  restored  in  the  locality;  and  the  invader  ought 
therefore  to  furnish  requisitions  in  writing  to  the  guides  whom  he 
decides  to  employ. 

Westlake,  vol.  2,  pp.  101,  102;  Carpentier,  p.,110. 

It  is  no  longer  considered  lawful — on  the  contrary,  it  is  held  to  be 
a  serious  breach  of  the  law  of  war — to  force  the  subjects  of  the  enemy 
into  the  service  of  the  victorious  government,  except  the  latter 
should  proclaim,  after  a  fair  and  complete  conquest  of  the  hostile 
country  or  district,  that  it  is  resolved  to  keep  the  country,  district, 
or  place  permanently  as  its  own  and  make  it  a  portion  of  its  own 
country. 

Lieber,  art.  33. 

Impressment  of  guides. 

Interpretation  of  rule. — This  article  was  reserved  by  Austria- 
Hungary,  Bulgaria,  Montenegro,  Russia,  Japan,  and  Koumania, 
because  it  was  believed  that  the  prohibition  was  contrary  to  the 
general  rule  and  practice  of  nations  as  expressed  in  G.  O.  100,  1863, 
art.  93,  that  "AU  armies  in  the  field  stand  in  need  of  guides,  and 
impress  them  if  they  can  not  obtain  them  otherwise."  That  the 
impressment  of  guides  was  intended  to  be  forbidden  by  this  rule 
seems  evident  from  the  action  of  the  above  nations  who  reserved  it, 
and  as  well  from  the  discussions  at  The  Hague. 
U.  S.  Manual,  p.  115. 
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Compelling  the  inhabitants  to  serve  as  guides  for  the  invader  il 
therefore  forbidden. 
Jacomet,  p.  76, 

Contra. 

But  a  still  more  severe  measure  is  the  compulsion  of  the  inhajb- 
itants  to  furnish  information  about  their  own  army,  its  strategy,  its 
resources,  and  its  military  secrets.  The  majority  of  writers  of  all 
nations  are  unanimous  in  their  condemnation  of  this  measure.  Never- 
theless it  cannot  be  entirely  dispensed  with;  doubtless  it  will  be 
applied  with  regret,  but  the  argument  of  war  will  frequently  make  it 
necessary. 

German  War  Book,  p.  153. 


OCCUPANT  FORBIDDEN  TO  COMPEI  INHABITANTS  TO  TAKE 
OATH  OF  AIIEQIANCE. 

It  is  forbidden  to  compel  the  inhabitants  of  occupied  terri- 
tory to  swear  allegiance  to  the  hostile  Power. — Article  45, 
Regulations,  Hague  Convention  IV,  1907. 

Any  pressure  on  the  population  of  occupied  territory  to  take  the  oath  to  the  hostile 
Power  is  prohibited. 

Article  45,  Regulations,  Hague  Convention  II,  1899. 

The  four  following  articles,  Articles  44  to  47  inclusive,  are  the 
Brussels  Articles  36  to  39  inclusive,  with  some  very  slight  changes. 
They  set  forth  the  recognized  essential  principles  which  must  serve 
the  invader  and  the  occupant  as  a  general  rule  of  conduct  in  his 
relations  with  the  population.  These  principles  safeguard  the  honor 
and  lives  of  individuals  and  their  private  property,  whether  individ- 
ual or  collective,  as  well  as  respect  for  religious  convictions. 

It  appeared  to  the  subcommission  that  these  articles  were  well 
placed  in  this  chapter  before  the  provisions  the  purpose  of  which  is 
to  set  legal  limitations  upon  the  actual  power  that  the  victor  wields 
in  the  hostile  country. 

Besides,  as  Colonel  Gross  von  Schwarzhoff  remarked  without  con- 
tradiction, these  limitations  could  not  be  deemed  to  check  the  lib- 
erty of  action  of  belligerents  in  certain  extreme  circumstances  which 
may  be  likened  to  a  kind  of  legitimate  defence. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  p.  149. 

The  population  of  occupied   territory   cannot   be   compelled   to 
swear  allegiance  to  the  hostile  power. 
Art.  37,  Declaration  of  Brussels. 

The  population  of  the  invaded  district  cannot  be  compelled  to 
swear  allegiance  to  the  hostile  power;  but  inhabitants  who  commit 
acts  of  hostility  against  the  occupant  are  punishable. 
Institute,  1880,  p.  35. 

Temporary  or  qualified  allegiance,  , 

It  may  be  stated,  as  a  general  proposition,  that  the  duty  of  alle- 
giance is  reciprocal  to  the  duty  of  protection.  When,  therefore,  a 
state  is  unable  to  protect  a  portion  of  its  territory  from  the  superior 
force  of  an  enemy,  it  loses,  for  the  time,  its  claim  to  the  allegiance 
of  those  whom  it  fails  to  protect,  and  the  inhabitants  of  the  con- 
guered  territory  pass  under  a  temporary  or  qualified  allegiance  to 
tne  conqueror.  The  sovereignty  of  the  state  which  is  thus  unablQ_ 
to  protect  its  territory  is  displaced,  and  that  of  the  conqueror  is 
substituted  in  its  stead.  But  this  change  of  sovereignty  may  be 
only  of  a  temporary  character,  for  the  conquered  territory  may  be 
recaptured  by  the  former  owner,  or  it  may  be  restored  to  him  by  a 
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treaty  of  peace.  Dviring  mere  military  occupation  the  sovereignty 
of  the  conqueror  is  unstable  and  iiicomplete.  Hence  the  allegiance 
of  the  inhabitants  of  the  territory  so  occupied  is  a  temporary  and 
qualified  allegiance,  which  becomes  complete  only  on  the  confirmation 
of  the  conquest,  and  with  the  express  or  implied  consent  of  the 
conquered. 

Halleck,  p.  791. 

He  may  require  persons  so  serving  him  to  take  an  oath  engaging 
themselves  during  the  continuance  of  the  occupation  to  obey  his 
orders,  and  not  to  do  a;nything  to  his  prejudice;  but  he  can  noli 
demand  that  they  shall  exercise  their  functions  in  his  name.  The 
former  requirement  is  merely  a  precaution  which  it  is  reasonable 
for  him  to  take  in  the  interests  of  his  own  safety;  the  latter  would 
imply  a  claim  to  the  possession  of  rights  of  sovereignty,  and  would 
therefore  not  be  justified  by  the  position  which  he  legally  holds 
within  the  occupied  territory. 
Hall,  p.  495. 

Oath  of  neutrality. 

A  mere  occupant  has  no  right  to  exact  an  oath  cif  allegiance  from 
the  population.  He  may,  however,  make  such  privileges  as  he  may 
grant  to  them  conditional  upon  their  oath  or  promise  not  to  take 
up  arms  against  him,  or  to  otherwise  assist  the  enemy.  This  is 
sometimes  described  as  an  "oath  of  neutrality." 
Holland,  p.  53. 

Oath  of  neutiality. 

.  On  the  other  hand,  he  may  compel  them  to  take  an  oath — some- 
times called  an  "oath  of  neutrality" — to  abstain  from  takiag  up  a 
tipstile  attitude  against  the  occupant  and  willingly  to  submit  to  his 
legitimate  commands;  and  he  may  punish  them  severely  for  break- 
ing this  oath. 

Oppenheim,  vol.  2,  p.  212. 

Here  [in  Article  45,  Hague  Regulatipns,  1907]  we  have  the  ex- 
press condenmation  of  another  of  the  practices  which  resulted  form 
the  old  theory  of  occupation.  The  principle  extends  to  prohibit 
Everything  which  would  assert  or  imply  a  change  made  by  the  in- 
vader in  the  legitimate  sovereignty.  His  duty  is  neither  to,  innovate 
in  the  political  life  of  the  occupied  districts  nor  needlessly  to  break 
the  continuity  of  their  legal  life.  Hence,  so  far  as  the  courts  of 
justice  are  allowed  to  continue  administering  the  territorial  laWj 
they  must  be  allowed  to  give  their  sentences  in  the  name  of  the  le- 
gitimate sovereign.  With  the  modifications  of  the  territorial  law 
which  the  invader  may  introduce,  they  havevnothing  to  do:  those, 
belong  to  his  martial  law,  and  he  must  enforce  them. 
Westlake,  vol.  2,  p.  102. 

It  is  forbidden   to  force   the   population  of  occupied    territory 
*    *    *     to  take  the  oath  of  allegiance  to  a  hostile  power. 
Art.  16,  Ruasian  Inetructiona,  1904. 
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OatJi  of  officials. — The  occupant  may  require  such  ofl&cials  as  are 
contmued  in  their  ofl&ces  to  take  an  oath  to  perform  their  duties 
conscientiously  and  not  to  act  to  his  prejudice.  Every  such  official 
who  declines  to  take  such  oath  may  be  expelled;  but,  whether  they 
do  so  or  not,  they  owe  strict  obedience  to  the  occupant. 
U.  S.  Manual,  p.  116. 

The  victor  is  distinctly  "forbidden  to  force  the  inhabitants  of 
occupied  territory  to  swear  aJ,legiancfe  to  him,"  for  they  remain  the 
subjects  of  their  Sovereign  and  continue  to  have  patriotic  duties  to 
their  country. 

Edmonds  and  Oppenheim,  art.  356. 

Article  45,  Annex  to  Haffue  Convention  IV,  1907,  is  substantially 
identical  with  section  194,  Austro-Himgarian  Manual,  1913. 

Fledge  to  nentiality  of  conduct. 

Though  "a  subject  can  not  divest  himself  of  the  obligation  of  a 
citizen,  and  wantonly  make  a  compact  with  the  enemy  of  his  country, 
stipulating  a  neutrality  of  conduct,"  yet,  where  his  covmtry  is  no 
longer  able  to  give  him  protection,  he  may  be  warranted  in  making 
the  best  terms  ne  can;  e.  g.,  he  may  be  warranted  ia  pledging  him- 
self to  neutrality  of  conduct  for  the  purpose  of  protecting  his  prop- 
erty in  a  place  surrendered  by  his  government  to  the  enemy. 

Moore's  Digest,  vol.  7,  p.  273,  citing  The  Resolution,  Federal  Court  of  Appeals, 
2  Ball.  1, 10. 


OBLIGATIONS   OF   OCCUPANT   TOWARDS  INHABITANTS   AND 

THEIE  PROPERTY. 

Family  honour  and  rights,  the  lives  of  persons,  and  private 
property,  as  well  as  religious  convictions  and  practice,  mtist 
be  respected. 

Private  property  cannot  be  confiscated.^ — Article  ^6,  Regular- 
tions,  Hague  Convention  IV,  1907. 

The  four  following  articles,  Articles  44  to,47  inclusive,  are  the 
Brussels  Articles  36  to  39  inclusive,  with  some  very  slight  changes. 
They  set  forth  the  recognized  essential  principles  which  must  serve 
the  invader  and  the  occupant  as  a  general  rule  of  conduct  in  his  rela^ 
tions  with  the  population.  These  principles  safeguard  the  honor  and 
lives  of  individuals  and  their  private  property,  whether  individual 
or  collective,  as  well  as  respect  for  religious  convictions. 

It  appeared  to  the  subcommission  that  these  articles  were  well 
placed  in  this  chapter  before  the  provisions  the  purpose  of  which  is 
to  set  legal  limitations  upon  the  actual  power  that  the  victor  wields 
in  the  hostile  country. 

Besides;  as  Colonel  Gross  von  Schwarzhofi  remarked  without  con- 
tradiction, these  limitations  could  not  be  deemed  to  check  the  liberty 
of  action  of  belligerents  in  certain  extreme  circumstances  which  may 
be  likened  to  a  kind  of  legitimate  defence. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "  Reports  to 
tne  Hague  Conference,"  p.  149. 

And  all  women  and  children,  scholars  of  every  faculty,  cultivators 
of  the  earth,  artisans,  mauf  acturers,  and  fishermen,  unarmed  and  in- 
habiting unfortified  towns,  villages,  or  places,  and  in  general  all  others 
whose  occupations  are  for  the  common  subsistence  and  benefit  of  man- 
kind, shall  be  allowed  to  continue  their  respective  employments,  and 
shall  not  be  molested  in  their  persons,  nor  shall  their  houses  or  goods 
be  burnt  or  otherwise  destroyed,  nor  their  fields  wasted  by  the  armed 
force  of  the  enemy,  into  whose  power  by  the  events  of  war  they  may 
happen  to  fall;  but  if  anything  is  necessary  to  be  taken  from  them  for 
the  use  of  such  armed  force,  the  same  shall  be  paid  for  at  a  Reasonable 
price. 

Treaty  of  Amity  and  Commerce  between  the  United  States  and  Prussia,  con- 
cluded July  11,  1799,  Article  XXIII. 

If  (which  is  not  to  be  expected,  and  which  God  forbid)  war  should 
unhappily  break  out  between  the  two  republics,  they  do  now,  with  a 
view  to  such  calamity,  solemnly  pledge  themselves  to  each  other  and 
to  the  world  to  observe  the  following  rules;  absolutely  where  the 
nature  of  the  subject  permits,  and  as  closely  as  possible  in  all  cases 
where  such  absolute  observance  shall  be  impossible:     *     *     * 

'  This  article  is  substantially  identical  with  Article  46,  Regulations,  Hague  Convention  n,  1899,  and 
with  Article  38,  Declaration  of  Brussels. 
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Upon  the  entrance  of  the  armies  of  either  nation  into  the  terri- 
tories of  the  other,  women  and  children,  ecolesiasticB,  scholars  of  every 
faculty,  cultivators  of  the  earth,  merchants,  artisans,  manufacturers, 
and  fishermen,  unarmed  and  inhabiting  unfortified  towns,  villages, 
or  places,  and  in  general  all  persons  whose  occupations  are  for  the 
common  subsistence  and  benefit  of  mankind,  shall  be  allowed  to  con- 
tinue their  respective  employments,  unmolested  in  their  persons. 
Nor  shall  their  houses  or  goods  be  burnt  or  otherwise  destroyed,  nor 
their  cattle  taken,  nor  their  fields  wasted,  by  the  armed  force  into  whose 
power,  by  the  events  of  war,  they  may  happen  to  fall;  but  if  the 
necessity  arise  to  take  anything  from  them  for  the  use  of  such  armed 
force,  the  same  shall  be  paid  for  at  an  equitable  price. 

Treaty  of  Peace,  Friendship,  Limits  ,and  Settlement  between  the  United  States 
andf  Mexico,  concluded  February  2,  1848,  Article  XXII. 

It  is  forbidden  to  maltreat  inoffensive  populations. 
Institute,  1880,  p.  29. 

Family  honor  and  rights,  the  lives  of  individuals,  as  well  as  their 
religious  convictions  and  practice  must  be  respected. 
Institute,  1880,  p.  36. 

Private  property,  whether  belonging  to  individuals  or  corporations, 
must  be  respected,  and  can  be  cormscated  only  under  the  limitations 
contained  in  the  following  articles. 
Ingtitute,  1880,  p.  37. 

*  *  *  as  wars  are  now  carried  on  by  regular  troops,  or,  at  least, 
by  forces  regularly  organized,  the  peasants,  merchants,  maufacturers, 
agricultui'ists,  and,  generally,  all  public  and  private  persons,  who  are 
engaged  in  the  ordinary  pursuits  of  life,  and  take  no  part  in  military 
operations,  have  nothing  to  fear  from  the  sword  of  the  enemy.  So 
long  as  they  refrain  from  all  hostilities,  pay  the  military  contribu- 
tions which  may  be  imposed  on  them,  and  quietly  submit  to  the  au- 
thority of  the  belligerent  who  may  happen  to  be  in  the  military  posses- 
sion of  their  country,  they  are  allowed  to  continue  in  the  enjoyment  of 
their  property,  and  in  the  pursuit  of  their  ordinary  avocations.  This 
system  has  greatly  mitigated  the  evils  of  war,  and  if  the  general,  in 
military  occupation  of  hostile  territory,  keeps  his  soldiery  in  proper 
discipline,  and  protects  the  country-people  in  their  labors,  allowirg 
.them  to  come  freely  to  his  camp  to  sell  their  provisions,  he  usually 
has  no  difficulty  in  procuring  subsistence  for  his  army,  and  avoids 
many  of  the  dangers  incident  to  a  position  in  a  hostile  territory. 
Halleck,  p.  427. 

Private  property  on  land,  is  now,  as  a  general  rule  of  war,  exempt 
from  seizure  or  confiscation;  and  this  general  exemption  extends  even 
to  cases  of  absolute  and  unqualified  conquest.  Even  where  the  con- 
quest of  a  country  is  confirmed  by  the  unconditional  relinquishment 
of  sovereignty  by  the  former  owner,  there  can  be  no  general  or  par- 
tial transmutation  of  private  property,  in  virtue  of  any  rights  of  con- 
quest. That  which  belonged  to  the  government  of  the  vanquished, 
passes  to  the  victorious  state,  which  also  takes  the  place  of  the  for- 
mer sovereign,  in  respect  to  tne  right  of  eminent  domain;  but  private 
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rights,  and  private  property,  both  movable  and  immovable,  are,  inr 
general,  unaffected  by  the  operations  of  a  war,  whether  such  opera- 
tions be  limited  to  mere  military  occupation,  or  extend  to  complete 
conquest. 

Halleck,  p.  456. 

The  application  of  the  same  principle  has  also  limited  and  re- 
strained the  operations  of  war  against  the  territory  and  other  prop- 
erty of  the  enemy.  From  the  moment  one  State  is  at  war  with 
another,  it  has,  on  general  principles,  a  right  to  seize  on  all  the  enemy's- 
property,  of  whatsoever  kind  and  wheresoever  found,  and  to  appro- 
priate the  property  thus  taken  to  its  own  use,  or  to  that  of  the  cap- 
tors. By  the  ancient  law  of  nations,  even  what  were  called  res 
sacrae  were  not  exempt  from  capture  and  confiscation.  Cicero  has 
conveyed  this  idea  in  his  expressive  metaphorical  language,  in  the 
Fourth  Oration  against  Verres,  where  he  says  that  "victory  made 
all  the  sacred  things  of  the  Syracusans  profane."  But  by  the  modern 
usage  of  nations,  which  has  now  acquired  the  force  of  law,  temples  of 
religion,  public  edifices  devoted  to  civil  purposes  only,  monuments 
of  art,  and  repositories  of  science,  are  exempted  from  the  general 
operations  of  war.  Private  property  on  land  is  also  exempt  from 
confiscation,  with  the  exception  of  such  as  may  become  booty  in 
■special  cases,  when  taken  from  enemies  in  the  field  .or  in  besieged 
towns,  and  of  military  contributions  levied  upon  the  inhabitants  of 
the  hostile  territory.  This  exemption  extends  even  to  the  case  of 
an  absolute  and  unqualified  conquest  of  the  enemy's  country.  In 
ancient  times,  both  the  movable  and  immovable  property  of  the 
vanquished  passed  to  the  conqueror.  Such  was  the  Roman  law  of 
war,  often  asserted  with  unrelenting  severity;  and  such  was  the  fate 
of  the  Roman  provinces  subdued  by  the  northern  barbarians,  on  the 
decline  and  fall  of  the  western  empire.  A  large  portion,  from  one 
third  to  two  thirds,  of  the  lands  belonging  to  the  vanquished  pro- 
vincials, was  confiscated  and  partitioned  among  their  conquerors. 
The  last  example  in  Europe  of  such  a  conquest  was  that  of  England^ 
by  William  of  Normandy.  Since  that  period,  among  the  civilized 
nations  of  Christendom,  conquest,  even  when  confirmed  by  a  treaty 
of  peace,  has  been  followed  by  no  general  or  partial  transmutation 
of  landed  property.  The  property  oelonging  to  the  government  of 
the  vanquished  nation  passes  to  the  victorious  State,  which  also 
takes  the  place  of  the  former  sovereign,  in  respect  to  the  eminent 
domain.     In  other  respects,  private  rights  are  unaffected  by  conquest. 

Dana's  Wheaton,  pp.  431,  432. 

Measutes  against  non-combatauts. 

If  non-combatants — i.  e.,  persons  not  in  military  service — mak& 
forcible  resistance,  or  violate  the  mild  rules  of  modern  warfare,  give- 
military  information  to  their  friends,  or  obstruct  the  forces  in  pos- 
session, they  are  liable  to  be  treated  as  combatants;  and,  although 
none  of  these  acts  be  done,  non-combatants,  in  a  particular  place^. 
under  special  circumstances,  may  be  disarmed,  required  to  give 
security  for  their  peaceful  conduct,  or  be  held  as  prisoners,  as  where 
there  is  reason  to  doubt  their  inaction,  and  the  situation  of  the  forcea 
in  possession  is  precarious. 

Dana's  Wheaton,  p.  431,  note  168. 
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In  modern  warfare,  private  property  in  movables  is  not  considered 
as  transferred  to  the  conqueror  by  the  mere  fact  of  belligerent  occu- 
pation of  the  country.     There  must  be  an  act  of  capture  or  transfer. 
Dana's  Wheaton,  p.  439,  note  169. 

Exception  as  to  combatants.  • 

Private  persons  remaining  quiet,  and  taking  no  part  in  the  conflict, 
areto  be  unmolested,  but  ii  the  people  of  an  invaded  district  take  an 
active  part  in  the  war,  thoy  forfeit  their  claim  to  protection.  This 
marked  line  of  separation  between  the  soldier  and  the  non-soldier,  is 
of  extreme  importance  for  the  interests  of  humanity. 

The  property,  movable  as  well  as  immovable,  of  private  persons  in 
an  invaded  country,  is  to  to  remain  uninjured. 
Woolsey,  p.  219. 

Of  the  private  property  found  by  a  belligerent  within  the  territory 
of  his  enemy,  property  in  land  and  houses,  including  property  in 
them  held  by  others  than  their  absolute  owners,  was  very  early 
regarded  as  exempt  from  appropriation.  The  exemption  was  no 
doubt  determined  by  reasons  much  the  same  as  those  which  have 
been  suggested  as  accounting  for  the  prohibition  to  alienate  state 
domains.  Land  being  immovable,  its  fate  was  necessarily  attendant 
on  the  ultimate  issue  of  hostilities;  an  invader  could  not  be  reason- 
ably sure  of  continued  possession  for  himself,  nor  could  he  give  a 
firm  title  to  a  purchaser;  and  these  impossibilities  re-acted  upon  lis 
mind  so  as  to  prevent  him  from  feeling  justified  in  asserting  the  land 
to  be  his. 

Personal  property  on  the  other  hand,  until  a  late  period,  consisted 
mainly  in  the  produce  of  the  soil,  merchandise,  coin,  and  movables 
of  value.  It  was  therefore  of  such  kind  that  much  of  it  being  in- 
tended to  be  destroyed  in  the  natural  course  of  use,  an  invader  could 
render  his  ownership  efi'ective  by  consuming  the  captured  objects, 
and  that  all  of  it  was  capable  oi  being  removed  to  a  place  of  safety 
whither  it  might  reasonably  be  supposed  that  its  ownqr  would  be 
unable  to  follow  it.  Hence  personal  property  remained  exposed  to 
appropriation  by  an  enemy ;  and  so  late  as  the  seventeenth  century, 
armies  lived  wholly  upon  the  countries  which  they  invaded,  and 
swept  away  what  they  could  npt  eat  by  the  exercise  of  indiscrimi- 
nate pillage.  But  gradually  the  harshness  of  usage  was  softened, 
partly  from  an  increase  of  humane  feeling,  partly  for  the  selfish 
advantage  of  belligerents,  who  saw  that  the  efficiency  of  their  sol- 
diers was  diminished  by  the  looseness  of  discipline  inseparable  from 
Wiarauding  habits,  and  who  found,  when  war  became  systematic, 
tliat  their  own  operations  were  embarl-assed  in  countries  of  which 
the  resources  were  destroyed.  A  custom  grew  of  allowing  the 
inhabitants  of  a  district  to  buy  immunity  from  plunder  by  the  pay- 
ment of  a  sum  of  money  agreed  upon  between  them  and  the  invader, 
and  by  furnishing  him  with  specified  quantities  of  articles  re(juired 
for  the  use  of  his  army;  and  tnis  custom  has  since  hardened  into  a 
definite  usage,  so  that  the  seizure  of  movables  or  other  personal 
prp.perty  in  its  bare  form  has,  except  in  a  very  few  cases,  become 
fliegal. 

Hall,  pp.  441,  442. 
95257—19 22 


338  LAWS   OF  LAND   WAEFAKE. 

He  [the  invader]  is  therefore  forbidden  as  a  general  nile  to  yary 
or  suspend  laws  affecting  property  and  private  personal  relations, 
or  which  regulate  the  moral  order  of  the  community.  Commonly 
also  he  has  not  the  right  to  interfere  with  the  pubhc  exercise  of 
reUgion,  or  to  restrict  expression  of  opinion  upon  matters  not  directly 
touching  his  rule,  or  tending  to  embarrass  him  in  his  negotiations  for 
peace. 

Hall,  p.  489. 

As  moreover  his  [the  invader's]  rights  belong  to  him  only  that  he 
may  bring  his  war  to  a  successful  issue,  it  is  his  duty  not  to  do  acts 
which  injure  individuals,  without  facihtating  his  operations,  or  put- 
ting a  stress  upon  his  antagonist.  Thus  though  he  may  make  use 
of  or  destroy  both  public  and  private  property  for  any  object  con- 
nected with  the  war,  he  must  not  commit  wanton  damage. 
Hall,  pp.  499,  500. 

Controverted  exception. 

Much  controversy  has  been  carried  on  as  to  the  legitimacy  of 
placing  civihan  inhabitants  of  occupied  territory  upon  railway  trains 
carrying  troops  of  the  invader,  in  order  to  prevent  such  trains  from 
being  fired  upon.  This  was  done  by  the  Germans  in  France,  in 
the  war  of  1870,  and  again  by  the  British  in  the  Boer  War. 
Holland,  p.  54. 

Concentiation  camps. 

Concentration  camps  are  practically  internment  camps  for  non- 
combatants.  They  have  been  violently  attacked  on  the  ground 
that  the  laws  of  war  do  not  permit  of  the  inofffensive  inhabitants 
of  a  hostile  country,  old  men,  women,  and  children,  being  made 
prisoners.  Generalfy  speaking,  the  objection  taken  to  such  camps 
is  sound  in  principle.  Article  XLVI  of  the  Reglement  inculcates 
respect  for  "family  honour  and  rights,  the  lives  of  individuals,  and 
private  property,"  and  it  is  an  interference  with  this  war  right  of 
non-combatants  to  remove  them  from  their  homes  and  intern  them 
in  a  military  camp.  Such  an  extreme  measure  is  only  to  be  justified 
by  very  extreme  circumstances;  in  fact,  by  such  circumstances  as 
make  concentration  not  only  imperatively  necessary  for  the  success 
of  the  responsible  belligerent's  operations,  but  also  the  less  of  two 
evils  for  the  inhabitants  themselves.  I  have  shown  that  there  are 
circumstances  in  which  the  devastation  of  a  country  is  justifiable. 
Such  circumstances  existed  in  the  Transvaal  and  Free  State  in  1900-2, 
no  less  than  in  some  of  the  southern  States  of  North  America  in 
1864-5.  The  United  States  authorities  did  not  adopt  the  system 
of  concentration  in  1864-5;  were  the  inhabitants  of  the  Carolinas 
and  Georgia  in  better  case  than  the  inhabitants  of  the  Boer  Republics 
where  concentration  was  adopted? 
Spaight,  p.  307. 

Concentiation  camps. 

If  devastation  is  justified,  then  some  system  of  concentration  is 
not  only  justified,  but  demanded  by  considerations  of  humanity.  At 
the  last  Hague  Conference,  some  of  the  delegates  put  forward  the 
view  that  concentration  was  implicitly  forbidden,  because  not  men- 
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tioned,  by  the  Beglement.     This  view  did  not  command  itself   to 
the  Conference  generally,  but  a  Japanese  proposal  that  internment 
should  be  resorted  to  "only  in  case  of  military  necessity"  was  re- 
corded in  the  proces  verbal. 
Spaight,  p.  310. 

Limitations — Militaiy  necessities. 

The  fact  is  that  this  Article  XLVI  must  be  read  subject  to  military 
necessities.  One  might  add  such  a  proviso  to  nearly  every  Article, 
as  Baron  Jomini  pointed  out  at  the  Conference  of  1874,  out  after 
none  is  the  proviso  so  necessary  as  after  this.  So  read,  the  Article 
forbids  certain  violent  acts  unless  they  are  demanded  by  the  neces- 
sity of  overcoming  the  armed  forces  of  the  enemy.  Such  acts  must 
not  be  done  as  a  substantive  measxrre  of  war — they  must  not  be 
made  an  end  in  themselves,  but  only  a  means  to  the  legitimate  end 
of  war,  that  is,  the  destruction  of  the  other  belhgerent's  fighting 
force.  To  destroy  property  or  imprison  peaceable  inhabitants  in 
order  to  bring  pressure  to  bear  on  them  and  to  induce  them  to  use 
their  influence  to  force  their  legal  government  to  submit,  is  abso- 
lutely contrary  to  Article  XLVI.  Instances  are  not  wanting  in 
which  belligerents  have  tried  to  apply  such  illegal  pressure,  but 
every  such  attempt  has  been  condemned  by  the  more  enhghtened 
minds  of  the  time.  There  is  no  doubt  that,  with  all  its  limitations, 
the  Article  constitutes  a  very  valuable  check  upon  the  power  of  the 
sword.  But  one  must  bear  the  fact  in  mind  that  there  are  limita- 
tions to  its  range  and  authority  and  very  important  limitations  too. 

The  word  "rehgion"  in  the  neglement  covers  all  beliefs.  The  free- 
dom of  worship  secured  by  this  article  is  obviously  liable  to  restriction 
if  it  be  used  for  the  purpose  of  seditious  propaganda  or  the  encourage- 
ment of  opposition  to  the  occiipant's  government.  No.  commander 
can  permit  the  preaching  of  a  Jeddah  against  him  or  the  celebration 
of  such  emotional,  gwasi-patriotic  worship  as  drives  the  people  to  "go 
fantee." 

Spaight,  p.  375. 

Exceptions  and  lestiictions. 

Whereas  in  former  times  private  enemy  persons  of  either  sex 
could  be  killed  or  otherwise  badly  treated  according  to  discretion, 
and  whereas  in  especial  the  inhabitants  of  fortified  places  taken  by 
assault  used  to  be  abandoned  to  the  mercy  of  the  assailants,  in  the 
eighteenth  century  it  became  a  universally  recognized  customary 
TiAe  of  the  Law  of  Nations  that  private  enemy  individuals  should 
not  be  killed  or  attacked.  In  so  far  as  they  do  not  take  part  in  the 
fighting,  they  may  not  be  directly  attacked  and  killed  or  wounded. 
They  are,  however,  hke  non-combatant  members  of  the  armedforces, 
exposed  to  aU  injuries  indirectly  resulting  from  the  operations  of 
warfare.  Thus,  for  instance,  when  a  town  is  bombarded  and  thou- 
sands of  inhabitants  are  thereby  killed,  or  when  a  train  carrying 
private  individuals  as  well  as  soldiers  is  wrecked  by  a  mine,  no  vio- 
lation of  the  rule  prohibiting  attack  on  private  enemy  persons  has 
taken  place. 

As  regards  captivity,  the  rule  is  that  private  enemy  persons  may 
not  be  made  prisoners  of  war.  •  But  this  rule  has  exceptions  con- 
ditioned by  the  carrying  out  of  certain  military  operations,  the 
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safety  of  the  armed  forces,  and  the  order  and  tranquility  of  occupied 
enemy  territory.  Thus,  for  instance,  influential  enemy  citizens 
who  try  to  incite  their  fellow-citizens  to  take  up  arms  may  be  ar- 
rested and  deported  into  captivity.  And  even  the  whole  popula- 
tion of  a  province  may  be  imprisoned  in  case  a  levy  en  masse  is 
threatening. 

Apart  from  captivity,  restrictions  of  all  sorts  may  be  imposed 
upon,  and  means  of  force  may  be  applied  against,  private  enemy 
persons  for  many  purposes.  Such  purposes  are: — the  keeping  of 
order  and  tranquillity  on  occupied  enemy  territory;  the  prevention 
of  any  hostile  conduct,  especially  conspiracies;  the  prevention  of 
intercourse  with  and  assistance  to  the  enemy  forces;  the  securing 
of  the  fulfilment  of  commands  and  requests  of  the  military  authori- 
ties, such  as  those  for  the  provision  of  drivers,  hostages,  farriers: 
the  securing  of  compliance  with  requisitions  and  contributions,  of 
the  execution  of  public  works  necessary  for  military  operations, 
such  as  the  building  of  fortifications,  roads,  bridges,  soldiers'  quarters, 
and  the  like.  What  kind  of  violent  means  may  be  applied  for  these 
purposes  is  in  the  discretion  of  the  respective  military  authorities, 
who  on  their  part  will  act  according  to  expediency  and  the  rules  of 
martial  law  established  by  the  belligerents.  But  there  is  no  doubt 
that,  if  necessary,  capital  punishment,  and  imprisonment  are  lawfiil 
means  for  these  purposes.  The  essence  of  the  position  of  private 
individuals  in  modern  warfare  with  regard  to  violence  against  them 
finds  expression  in  article  46  of  the  Hague  Regulations,  which  lays 
down  the  rule  that  "family  honours  and  rights,  individual  lives  and 
private  property,  as  well  as  religious  convictions  and  liberty,  must 
be  respected." 

Oppenheim,  vol.  2,  pp.  151-153. 

Immovable  private  enemy  property  may  under  no  circumstances 
or  conditions  be  appropriated  by  an  invading  belligerent.  Should 
he  confiscate  and  sell  private  land  or  buildings,  the  buyer  would 
acquire  no  right  whatever  to  the  property.  Article  46  of  the  Hague 
Regulations  expressly  enacts  that  private  property  may  not  be 
confiscated."  But  confiscation  differs  from  the  temporary  use  of 
private  land  and  buildings  for  all  kinds  of  purposes  demanded  by 
the  necessities  of  war. 
Oppenheim,  p.  179. 

Exceptions — Necessities  of  war. 

Private  personal  property  which  does  not  consist  of  war  material 
or  means  of  transport  serviceable  to  military  operations  may  not  a& 
a  rule  be  seized.  Articles  46  and  47  of  the  Hague  Regulations  ex- 
pressly stipulate  that  "private  property  may  not  be  confiscated," 
and  '  pillage  is  formally  prohibited."  But  it  must  be  emphasised 
that  these  rules  have  in  a  sense  exceptions,  demanded  and  justified 
by  the  necessities  of  war.  Men  and  horses  must  be  fed,  men  must 
protect  themselves  against  the  weather.  If  there  is  no  time  for 
ordinary  requisitions  to  provide  food,  forage,  clothing,  and  fuel,  or 
if  the  inhabitants  of  a  locality  have  fled  so  that  ordinary  requisitions 
can  not  be  made,  a  belligerent  must  take  these  articles  wherever  he 
can  get  them,  and  he  is  justified  in. so  doing.  Aijd  it  must  further 
be  emphasippd  tbat  qxiartering  of  soldiers  who,  together  with  their 
horses,  must  be  well  fed  by  the  inhabitants  of  the  houses  concerned^ 
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is  likewise  lawful,  although  it  may  be  ruinous  to  the  private  indi- 
viduals upon  whom  they  are  quartered. 
Oppenheim,  p.  180. 

Limitations. 

Non-combatants  are  exempt  from  personal  injury,  except  in  so 
far  as  it  may  occur  incidentally  in  the  course  of  the  lawful  operations 
of  warfare,  or  be  inflicted  as  a  punishment  for  offences  committed 
against  the  invaders. 

Family  honor  and  the  lives  of  individuals  are  always  to  be  respected. 
Yet  if  civilians  travelhng  in  a  train  containing  soldiers  are  shot  in  an 
attack  upon  it  by  the  enemy,  or  if  women,  children,  and  unarmed 
men  are  killed  in  the  course  of  a  bombardment,  or  during  the  capture 
of  a  village  situated  upon  a  battlefield,  a  regrettable  incident  has 
taken  place,  but  no  violation  of  the  laws  of  war  has  been  committed. 
Lawrence,  p.  416. 

Exceptions. 

But  the  protection  and  good  treatment  accorded  to  non-com- 
batants is  conditional  on  good  behavior  from  them.  They  must 
not  perform  acts  of  war  agaiast  the  invaders  while  purporting  to  live 
imder  them  as  peaceful  civihans.  An  inhabitant  of  an  occupied 
district  who  cuts  off  stragglers,  kiUs  sentinels,  or  gives  information 
to  the  commanders  of  his  country's  armies,  may  be,  and  probably  is, 
an  ardent  and  devoted  patriot;  but  nevertheless  the  usages  of  war 
condemn  him  to  death,  and  the  safety  of  the  invaders  may  demand 
his  execution.  There  is  nothing  to  this  effect  in  the  Hague  Code. 
It  was  one  of  those  questions  on  which  agreement  proved  impossible 
at  Brussels  in  1874,  and  has  remained  impossible  ever  since.  All  that 
could  be  settled  in  1907  was  that  such  matters  were  to  be  ruled  by 
custom,  the  laws  of  humanity,  and  the  requirements  of  the  public 
conscience.  But  there  can  be  no  doubt  as  to  accepted  usage.  Every 
citizen  of  an  invadsd  province  can  be  either  a  combatant  or  a  non- 
combatant.  If  he  elects  to  fight,  he  must  join  the  armed  forces  of 
his  country,  and  will  be  entitled  to  the  treatment  accorded  to  sol- 
diers. If  he  prefers  to  be  a  peaceful  civiUan,  and  go  about  his 
ordinary  busiaess,  the  enemy  will  be  bound  to  leave  him  unmolested 
and  protect  him  from  outrage.  But  if  he  varies  peaceful  pursuits 
with  occasional  acts  of  hostility,  he  does  so  at  the  peril  of  his  life. 
Lawrence,  pp.  419,  420. 

We  now  come  to  the  rigbts  of  the  occupying  state  over  private  prop- 
erty in  the  occupied  districts.  Dealing  first  with  immovables,  we 
may  lay  down  that  as  a  general  rule  they  are  held  to  be  incapable  of 
appropriation  by  an  invader.  They  are  bound  up  with  the  terri- 
tory. The  profits  arising  from  them  are  free  from  confiscation,  and 
the  owners  are  to  be  protected  ia  ail  lawful  use  of  them. 
Lawrence,  p.  440. 

Exceptions. 

But  troops  may  be  quartered  in  private  houses,  though  the  inhabi- 
tants may  not  be  ejected  from  their  homes  to  make  more  room  for 
the  soldiery.     Moreover,  the  needs  of  actual  conflict  may  justify 
the  destruction  of  buildings  or  the  use  of  them  as  fortified  posts. 
Lawrence,  p.  440. 
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Best  policy  foi  inhabitants. 

In  warfare  between  civilized  states  it  is  found  that,  as  a  rule,  noth- 
ing worse  than  temporary  and  severe  inconvenience  is  experienced 
by  those  of  the  inhabitants  of  occupied  districts  who  remain  in  their 
homes  and  live  peaceably.  They  are  able  to  take  some  care  of  their 
property,  and  can  generally  prevent  wanton  damage  and  destruction 
by  promptly  reporting  any  excesses  to  the  officers  in  command. 
But  those  who  abandon  their  dweUings  and  take  to  flight  at  the 
approach  of  the  enemy  are  likely  to  find  on  their  return  little  but 
the  mere  shell  remaining.  The  houses  will  have  been  filled  with 
soldiers  from  basement  to  garret,  and  their  furniture  and  fittings  will 
probably  have  been  first  subjected  to  the  roughest  treatment  and 
then  burnt  for  firewood.  Unless  there  is  some  reason  to  anticipate 
personal  violence,  the  best  jpohcy  for  the  inhabitants  in  case  of  inva- 
sion is  to  stay  at  home  ana  keep  watch  over  their  property.  It  can 
hardly  escape  diminution  by  means  of  requisitions  and  other  exac- 
tions, but  there  can  be  no  reason  in  the  nature  of  things,  and  there  is 
certainly  none  in  the  laws  of  war,  why  it  should  be  destroyed. 

Lawrence,  pp.  440,  441. 

Exceptions. 

We  must,  however,  add  that  this  immunity,  [of  private  property 
in  occupied  territory],  like  others  we  have  considered,  is  conditional 
on  quiet,  peaceable,  and  regular  behavior  from  the  point  of  view  of 
the  mihtary  occupant.  Seizure  and  destruction  of  personal  property 
may  follow  on  conviction  of  an  offence  against  the  rules  laid  down  by 
the  invader,  such,  for  instance,  as  giving  information  to  the  dispossessed 
authorities,  harboring  their  agents,  or  attacking  their  scouts  and 
sentinels.  Moreover,  private  movables  are  subject  to  severe,  if 
orderly,  exactions,  which  we  will  describe  in  the  next  section. 
Lawrence,  pp.  442,  443. 

Limitations. 

This  article  [46,  Hague  Regulations,  1907]  applies  both  to  the 
regulations  which  the  invader  may  make  by  his  prerogative  of  martial 
law  and  to  the  behaviour  of  his  troops.  By  the  prohibition  of  con- 
fiscation it  is  only  meant  that  private  property  cannot  by  any 
regulation  of  the  invader  be  taken  from  its  owner  for  no  other  reason 
than  that  he  is  an  enemy,  not  that  it  cannot  be  taken  for  mihtary 
necessity  or  by  way  of  punishment  for  disobedience  to  a  regulation 
or  a  requisition.  Speaking  of  the  punishment  which  an  enemy  may 
infhct  for  such  causes  a  learned  writer  has  said  that  it  ought  to  be 
in  proportion  to  the  importance  of  the  cause,  and  never  to  be  inspired 
by  the  spirit  of  vengeance,  intimidation  or  cruelty.  We  however 
would  rather  say  that,  whatever  may  be  thought  of  the. right  of  a 
legitimate  sovereign  to  inflict  punishment  as  an  expression  of  the 
vengeance  of  the  community  against  outraged  morality,  an  enemy 
occupant  caimot  justify  punishment  except  for  the  purpose  of 
intimidation,  that  is,  to  prevent  others  from  doing  the  like.  But  the 
caution  against  cruelty  and  in  favour  of  proportion  is  just. 

For  the  rest,  it  is  only  movable  property  that  an  enemy  as  occupant 
can  possibly  confiscate.  Immovable  property  (land)  must  neces- 
sarily remain  subject  to  the  laws  of  the  sovereign  who  is  restored  or 
introduced  at  the  peace. 

Westlake,  vol.  2,  p.  103;  Bonfile,  4th  ed.,  p.  647. 


Order  issued  by  the  Duke  of  Wellington  at  Irurita,  July  9,  1813,  Gui-wood's  Dis- 
patches of  the  Duke  of  "Wellington,  IX,  168,  169. 

Contra. 

Wlien  the  British  evacuated  Philadelphia,  Congress  decided  that 
public  property  left  by  the  British  should  belong  to   the  United 
States,    and   that   private   property   belonging   to   British   subjects 
should  belong  to  the  State  of  Pennsylvania. 
Moore's  Digest,  vol.  7,  pp.  287,  288. 

June  4,  1846,  Marcy  sent  to  General  Taylor  a  proclamation  in 
Spanish  to  be  signed  by  Taylor  and  circulated  in  Mexico.  Taj^lor 
was  instructed  to  use  his  "utmost  endeavors  to  have  pledges  and 
promises  therein  contained  carried  out  to  the  fullest  extent."  In 
this  proclamation  the  causes  of  the  war  are  recited,  and  it  is  declared: 
"This  war  *  *  *  -will  be  prosecuted  with  vigor  and  energy 
against  your  army  and  rulers;  but  those  of  the  Mexican  people  who 
remain  neutral  wiU  not  be  molested.  *  *  *  "^e  come  to  obtain 
reparation  for  repeated  wrongs  and  injuries;  we  come  to  obtain  in- 
demnity for  the  past  and  security  for  the  futiu'e;  we  come  to  over- 
throw the  tyrants,  who  have  destroyed  yoiu"  liberties ;  but  we  come 
to  make  no  war  upon  the  people  of  ^Mexico,  nor  upon  an}-  form  of 
free  government  they  may  choose  to  select  for  themselves.  *  *  * 
Your  rehgion,  your  altai-s  and  churches,  the  property  cf  your  churches 
and  citizens,  the  emblems  of  yom-  faith  and  its  ministers,  shall  be 
protected  and  remain  inviolate.  Hundreds  of  our  army,  and  hun- 
dreds of  thousands  of  our  people,  are  members  of  the  Catholic  Church. 
*  *  *  "^e  come  among  tne  people  of  ^lexico  as  friends  and  re- 
publican brethren,  and  all  who  receive  us  as  such  shall  be  protected, 
whilst  all  who  are  seduced  into  tlie  army  of  your  dictator  shall  be 
treated  as  enemies.  We  shall  want  from  you  no.thing  but  food  for 
our  army,  and  for  this  you  shall  alwaj-s  be  paid  in  cash  the  full 
value." 

Moore's  Digest,  vol.  7,  pp.  273,  274j  citing  House,  Ex.  Doc.  119,  29  Cong. .2  sess. 
14-17. 

"The  capitulation  of  the  Spanish  forces  in  Santiago  de  Cuba  and 
in  the  eastern  part  of  the  province  of  Santiago  and  the  occupation  of 
the  territory  by  the  forces  of  the  United  States  render  it  necessary  to 
instruct  the  military  commander  of  the  United  States  as  to  the  con- 
duct which  he  is  to  observe  duiing  the  mihtary  occupation. 

"The  first  effect  of  the  mihtary  occupation  of  the  enemy's  territory 
is  the  severance  of  the  former  pohtical  relations  of  the  inhabitants 
and  the  establishment  of  a  new  pohtical  power.  Under  this  changed 
condition  of  things  the  inhabitants,  so  long  as  they  perform  their 
duties,  are  entitled  to  security  in  their  persons  and  property  and  in 
all  theirprivate  rights  and  relations.  It  is  my  desire  that  the  inhab- 
itants of  Cuba  should  be  acquainted  with  the  purpose  of  the  United 
States  to  discharge  to  the  fullest  extent  its  obhgations  in  this  regard. 
It  will  therefore  be  the  duty  of  the  commander  of  the  army  of  occu- 
pation to  announce  and  proclaim  in  the  most  public  manner  that  we 
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come  not  to  malse  war  upon  the  inhabitants  of  Cuba,  nor  upon  any- 
party  or  faction  among  them,  but  to  protect  them  in  their  homes,  in 
their  employments,  and  in  their  personal  and  religious  rights.  All 
persons  who,  either  by  active  aid  or  by  honest  submission,  cooperate 
with  the  United  States  in  its  efforts  to  give  effect  to  this  beneficent 
purpose  will  receive  the  reward  of  its  support  and  protection.  Our 
occupation  should  be  as  free  from  severity  as  possible." 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18, 1898,  on  the  occu- 
pation of  Santiago  de  Cuba  by  the  American  forces,  Correspondence  relating 
to  War  with  Spain  1,  159. 

Private  propertj',  whether  belonging  to  individuals. or  corporations, 
is  to  be  respected,  and  can  be  confiscated  only  for  cause. 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the  occu- 
pation of  Santiago  de  Cuba  by  the  American  forces,  Correspondence  relating 
to  War  with  Spain  I.  159. 

The  United  States  acknowledge  and  protect,  in  hostile  countries 
occupied  by  them,  religion  and  morality;  strictly  private  property; 
the  persons  of  the  inhabitants,  especially  those  of  women;  and  the 
sacredness  cf  domestic  relations.  Offenses  to  the  contrary  shall  be 
rigorously  punished. 

This  rule  does  not  interfere  with  the  right  of  the  victorious  invader 
to  tax  the  people  or  their  property,  to  levy  forced  loans,  to  billet 
soldiers,  or  to  appropriate  property,  especially  houses,  lands,  boats 
or  ships,  and  churches,  for  temporary  and  military  uses. 
Lieber,  art.  37. 

The  troops  should  respect  the  life  and  honor  of  the  inhabitants  of 
the  enemy's  country,   their  property  and  family    rights,   and  also 
their  religion  and  their  creed. 
Art.  9,  Russian  Instructions,  1904. 

United  States  rule. — The  United  States  acknowledge  and  protect, 
in  hostile  countries  occupied  by  them,  religion  and  morality;  the 
persons  of  inhabitants,  especially  those  of  women;  and  the  sacredness 
of  domestic  relations.  Offenses  to  the  contrary  shall  be  rigorously 
punished. 

U.  S.  Manual,  p.  113. 

Public  worship  must  be  permitted  and  religious  convictions 
respected. 

Edmonds  and  Oppenheim,  art.  378. 

It  is  the  duty  of  the  occupant  to  see  that  the  lives  of  inhabitants 
are  respected,  that  their  domestic  peace  and  honour  are  not  disturbed, 
that  their  religious  convictions  are  not  interfered  with,  and  generally 
that  duress,  unlawful  and  criminal  attacks  on  their  persons,  and 
felonious  actions  as  regards  their  property  are  just  as  punishable  as 
in  times  oi  peace. 

Edmonds  and  Oppenheim,  art.  383. 

The  real  estate  of  individuals  may  not  be  appropriated  or  alien 
ated,  nor  may  it  be  used,  let  or  hired  for  private  or  public  profit. 
Edmonds  and  Oppenheim,  art.  409. 


LAWS  OF  LAITD  WAEFABE.  345 

.In  his  dealings  with  the  population,  the  soldier  is  obliged  to  act 
with  the  same  reserve  as  if  he  were  on  garrison  duty  in  his  own 
country. 

Jacomet,  p.  TV. 

The  necessities  of  the  conduct  of  operations  may  alone  excuse  in- 
juries to  private  property.  Thus  it  may  become  necessary,  in  attack- 
ing a  city  or  village,  to  destroy  the  houses  by  artillery  fire,  to  make 
embrasures  m  walls  for  the  defense  of  a  locality,  to  d.isturb  planted 
areas  in  order  to  permit  troops  to  pass,  to  cut  down  trees,  etc. 
Jacomet,  p.  77. 

Nevertheless,  private  property  which  might  be  utilized  by  the 
■adversary  for  the  purposes  of  the  war  may  be  temporarily  seized. 
In  every  seizure  of  this  kind  a  receipt  should  be  delivered. 
•      For  instance,  printing  offices  may  be  expropriated  upon  payment 
of  an  indemnity. 
Jacomet,  p.  78. 

Article  46,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  195,  Austro-Hungarian  Manual,  1913. 

After  the  surrender  of  New  Orleans  to  General  Butler,  and  the 
issuing  of  his  proclamation  of  May  1,  1862,  declaring  that  "all  rights 
of  property  of  whatever  kind  will  be  held  inviolate,  subject  only  to 
the  laws  of  the  United  States,"  private  property  in  the  district  under 
his  command  was  not  subject  to  military  seizure  as  booty  of  war, 
though  not  exempt  from  confiscation  under  the  acts  of  Congress  as 
enemies'  property,  if  in  truth  it  was  such. 

Moore's  Digest,  vol.  7,  p.  289,  citing  Planters'  Bank  v.  Union  Bank,  16  Wallace, 
483. 

It  is  by  no  means  to  be  admitted  that  a  conquering  power  may  com- 
pel private  debtors  to  pay  their  debts  to  itself,  and  that  such  pay- 
ments extinguish  the  claims  of  the  original  creditor.  The  principle 
of  international  law,  that  a  conquering  state,  after  the  conquest  has 
subsided  into  government,  may  exact  payment  from  the  state  debtors 
of  the  conquered  power,  and  tliat  payments  to  the  conqueror  discharge 
the  debt,  so  that  when  the  former  government,  returns  the  debtor  is 
not  compellable  to  pay  again,  has  no  applicability  to  debts  not  due  to 
the  conquered  state. 

Moore's  Digest,  vol.  7,  p.  313,  citing  Planter's  Bank  v.  Union  Bank,  16  Wall.  483. 

(See  also  Williams  v.  Bruffy,  96  U.  S.  176.) 

The  court  has  never  gone  further  in  protecting  the  property  of 
citizens  residing  during  the  rebellion  in  the  Confederate  States  from 
judicial  sale  than  to  declare  that  where  such  citizen  has  been  driven 
from  his  home  by  a  special  military  order  and  forbidden  to  return, 
judicial  proceedings  against  him  were  void. 

Moore's  Digest,  vol.  7,  p.  261,  citing  University  v.  Finch,  18  Wall.  106. 
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Contra.    Title  passes  when  capture  is  complete.    Young  v.  United  States,  97  U.  S.. 
39,  60. 

The  Court  said : 

"The  rightful  capture  of  movable  property  on  land  transfers  the 
title  to  the  government  of  the  captor  as  soon  as  the  capture  is  com- 
plete, and  it  is  complete  when  reduced  to  'firm  possession.'  There  is 
no  necessity  for  judicial  condemnation.  In  this  respect,  captures  on 
land  differ  from  those  at  sea." 

A  commanding  general  of  the  Federal  forces  at  Memphis,  in  1862,, 
had  the  right  to  collect  rents  belonging  to  a  citizen  who  had  remained 
within  the  lines  of  the  enemy,  and  to  hold  them  subject  to  such  dis- 
position as  might  thereafter  be  made  of  them  by  the  decisions  of  the 
proper  tribimals. 

Moore's  Digest,  vol.  7,  p.  266,  citing  Gates  v.  Goodloe,  101  U.  S.  612. 

Incidental  injury,  tlirough  exercise  of  legitimate  power. 

As  a  matter  of  power,  it  is  within  the  legitimate  function  of  the 
War  Department  to  establish  and  maintain  its  own  telegraph  line 
between  Santiago  and  Havana,  Cuba,  and  to  transmit  private  messages 
over  it,  although  the  transaction  of  business  of  that  nature  may  be  in 
confhct  with  the  vested  rights  of  the  International  Ocean  Telegraph 
Company.  In  the  maintenance  and  operation  of  such  line  the  mili- 
tary officers  of  the  United  States  in  Cuba  are  exercising  a  war  power 
under  a  military  occupation  of  territory  wrested  by  arms  from  a  bel- 
ligerent. The  question  whether  the  business  of  the  International 
Ocean  Telegraph  Company  is  thereby  injuriously  affected  in  contra- 
vention of  its  concession  is  one,  the  authority  to  determine  which  is 
not  vested  in  the  Attorney  General. 

Moore's  Digest,  vol.  7,  pp.  263,  264,  citing  Syl.,  Griggs,  At.  Gen.,  March  18,  1901, 
23  Op.  425. 


OCCUPANT  FORBIDDEN  TO  PILLAGE. 

Pillage  is    formally  forbidden.^— ^r-iicZe  47,  Regulations,  Hague 
Convention  IV,  1907. 

The  four  following  articles,  Articles  44  to  47  inclusive,  are  the 
Brussels  Ajticles  36  to  39  inclusive,  with  some  very  slight  changes. 
They  set  forth  the  recognized  essential  principles  which  must  serve 
the  invader  and  the  occupant  as  a  general  rule  of  conduct  in  his  rela- 
tions with  the  population.  These  principles  safeguard  the  honor 
and  lives  of  individuals  and  their  private  property,  M'hether  individ- 
ual or  collective,  as  well  as  respect  for  religious  convictions. 

It  appeared  to  the  subcommission  thut  these  articles  were  well 
placed  in  this  chapter  before  the  provisions  the  purpose  of  which  is 
to  set  legal  limitations  upon  the  actual  power  that  the  victor  wields  in 
the  hostile  country. 

Besides,  as  Colonel  Gross  von  Schwarzhoff  remarked  without  con- 
tradiction, these  limitations  could  not  be  deemed  to  check  the  liberty 
of  action  of  belligerents  in  certain  extreme  circumstances  which  may 
be  likened  to  a  kind  of  legitimate'  defence. 

Report  to  Hague  Conference,  1899,  from  the  Second  CommiBBion,  "Reports  to 
the  Hague  Conferences,"  p.  149. 

The  evils  resulting  from  irregular  requisitions  and  foraging  for  the 
ordinary  supplies  of  an  army,  are  so  very  great  and  so  generally  ad- 
mitted, that  it  has  become  a  recognized  maxim  of  war,  that  the 
commanding  officer  who  permits  indiscrinainate  pillage,  and  allows 
the  taking  of  private  property  without  a  strict  accountability,  whether 
he  be  engaged  in  offensive  or  defensive  operations,  fails  in  his  duty  to 
his  own  government,  and  violates  the  usages  of  modern  warfare.  It 
is  sometimes  alleged,  in  excuse  for  such  conduct,  that  the  general  is 
unable  to  restrain  his  troops;  but  in  the  eyes  of  "the  law,  there  is  no 
excuse;  for  he  who  cannot  preserve  order  in  his  army,  has  no  right 
to  command  it.  In  collecting  noilitary  contributions,  trustworthy 
troops  should  always  be  sent  with  the  foragers,  to  prevent  them 
from  engaging  in  irregular  and  linauthorized  pillage;  and  the  party 
should  always  be  accompanied  by  officers  of  the  staff  and  admin- 
istrative corps,  to  see  to  the  proper  execution  of  the  orders,  and  to  re- 
port any  irregularities  on  the  part  of  the  troops.  In  case  any  corps 
should  engage  in  unauthorized  pillage,  due  restitution  should  be 
made  to  the  inhabitants,  and  the  expenses  of  such  restitution  de- 
ducted from  the  pay  and  allowances  of  the  corps  by  which  such  ex- 
cess is  committed.  A  few  examples  of  such  summary  justice,  soon 
restores  discipline  to  the  army,  and  pacifies  the  inhabitants  of  the 
coimtry  or  territory  so  occupied. 
Halleck,  p.  461. 

1  This  article  is  identical  with  Article  47,  Eegulations,  Hague  Convention  H,  1899,  and  with  Article  39, 
Declaration  ot  Brussels. 
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Booty  belongs  to  State. 

So  much  of  the  rights  of  mere  booty,  loot,  or  plunder,  as  the  civil- 
ization of  modern  times  has  left,  is  restrained  in  its  effects  on  all  par- 
ties by  the  rule  that  it  belongs  primarily  to  the  State,  the  captor 
taking  only  what  is  allowed  him  by  the  State,  by  express  or  implied 
permission. 

Dana's  Wheaton,  p.  439,  note  169. 

Marauding  must  be  checked  by  discipline  and  penalties. 
Woolsey,  p.  219. 

The  rule  is  now  well  established,  that  while  all  public  moneys, 
military  stores,  and  buildings  are  lawful  plunder,  [while  all  telegraph  ^ 
and  railway  property  can  be  pressed  into  the  captor's  service],  and 
while  every  edifice  in  the  way  of  military  movements, — whether, 
indeed,  public  or  private, — may  be  destroyed,  whatever  does  not 
contribute  to  the  uses  of  war  ought  to  remain  intact. 
Woglsey,  p.  222. 

The  former  custom  of  pillage  was  the  most  brutal  among  the 
recognized  usages  of  war.  The  suffering  which  directly  attended  it 
was  out  of  all  proportion  to  the  advantages  gained  by  the  belligerent 
applying  it;  and  it  opened  the  way  to  acts  which  shocked  every 
feeling  of  humanity.  In  the  modern  usage  however,  so  long  as  it  is 
not  too  harshly  enforced,  there  is  little  to  object  to.  As  the  con- 
tributions and  requisitions  which  are  the  equivalents  of  composi- 
tions for  pillage  are  generally  levied  through  the  authorities  who 
represent  the  population,  their  incidence  can  be  regulated;  they  are 
moreover  unaccompanied  by  the  capricious  cruelty  of  a  bombard- 
ment, or  the  ruin  which  marks  a  field  of  battle.  If  therefore  they 
are  compared,  not  merely  with  universal  pillage,  but  with  more  than 
one  of  the  necessary  practices  of  war,  they  will  be  seen  to  be  rela- 
tively merciful.  At  the  same  time  if  they  are  imposed  through  a 
considerable  space  of  territory,  they  touch  a  larger  proportion  of  the 
population  than  is  individually  reached  by  most  warhke  measures, 
and  they  therefore  not  only  apply  a  severe  local  stress,  but  tend, 
more  than  evils  felt  within  a  narrower  range,  to  indispose  the  enemy 
to  continue  hostilities. 
Hall,  pp.  442,  443. 

Pillage,  or  loot,  was  defined  by  General  de  Leer,  at  the  Brussels  Con- 
ference of  1874,  as  "booty  which  is  not  permitted";  and  Baron 
Jomini  explained  that  "there  is  a  booty  which  is  permissible  on 
the  field  of^battle — horses,  &c.     It  is  booty  acquired  at  the  expense  of 

?rivate  property  that   the   Commission  means   to  prohibit,"   Par. 
'aper,  Miscell.  No.  1,  1875,  p.  128. 
Holland,  p.  54. 

Exceptions. 

Private  personal  property  which  does  not  consist  of  war  material 
or  means  of  transport  serviceable  to  military  operations  may  not  as 
a  rule  be  seized.  Articles  46  and  47  of  the  Hague  Regulations 
expressly  stipulate  that  "private  property  may  not  be  confiscated," 
and  "pillage  is  formally  prohibited."     But  it  must  be  emphasized 
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that  these  rules  have  in  a  sense  exceptions,  demanded  and  justified 
by  the  necessities  of  war.  Men  and  horses  must  be  fed,  men  must 
protect  themselves  against  the  weather.  If  there  is  no  time  for 
ordinary  reg^uisitions  to  provide  food,  forage,  clothing,  and  fuel,  or 
if  the  inhabitants  of  a  locality  have  fled  so  that  ordinary  requisitions 
cannot  be  made,  a  belligerent  must  take  these  articles  wherever  he 
can  get  them,  and  he  is  justified  in  so  doing.  And  it  must  further 
be  emphasized  that  quartering  of  soldiers  who,  together  with  their 
horses,  must  be  well  fed  by  the  inhabitants  of  the  houses  concerned, 
is  likewise  lawful,  although  it  may  be  ruinous  to  the  private  indi- 
viduals upon  whom  they  are  quartered. 
Oppenheim,  p.  180. 

Booty  belongs  to  State. 

By  the  strict  rules  of  International  Law  booty  belongs  to  the  state 
whose  soldiers  have  captured  it.  They  are  acting  as  the  agents 
and  instruments  of  their  government.  What  they  do  is  done  by  its 
authority,  and  what  they  acquire  is  acquired  on  its  behalf.     War 

fives  them  no  right  to  enrich  themselves  at  the  expense  of  the  enemy, 
'he  spoil  they  take  is  not  theirs  but  their  country's.  This  was  the 
ancient  Roman  theory,  and  it  is  the  theory  of  the  modern  law  of 
nations.  But  in  practice,  the  regard  paid  to  it  is  by  no  means  as 
strict  as  could  be  wished,  and  it  is  impossible  to  prevent  the  appro- 
priation of  many  articles  taken  as  spoil  of  war. 
Lawrence,  p.  430. 

Meanwhile  humanity  and  enlightened  self-interest  combined  to 
substitute  for  plunder  a  right  to  requisition  from  the  inhabitants 
things  necessary  for  the  daily  needs  of  the  invading  army,  and  a 
right  to  levy  money  contributions  in  the  occupied  territory.  But 
humane  commanders  often  found  that  they  had  a  hard  task  in  their 
attempts  to  stop  pillage.  When  the  Duke  of  Wellington  entered 
the  south  of  France  in  1813  his  prohibitions  of  plunder  and  license 
were  often  disregarded.  He,  therefore,  threatened  to  send  back  the 
Spanish  troops  if  they  persisted  in  attempts  to  retahate  on  French 
peasants  for  the  havoc  wrought  in  Spain  by  the  armies  of  Napoleon. 
With  his  own  troops  he  was  still  more  severe.  He  sent  to  England 
under  arrest  several  ofl&cers  who  had  been  guilty  of  marauding,  and 
hanged  private  soldiers  who  plundered  in  defiance  of  his  orders. 
Lawrence,  p.  433. 

Definition. 

Pillage,  as  an  untechnical  term,  means  indiscriminate  plundering, 
such  as  imder  'the  old  rule  of  courir  sus .  was  habitually  practised 
against  the  enemy.     As  a  term  of  modem  law  it  may  be  defined 
as  the  unauthorized  taking  away  of  property  public  or  private. 
******* 

And  it  will  be  pillage  if  even  what  may  be  taken  is  taken  in  a  way 
not  authorized  by  the  military  authority,  or  if  the  individual  captor 
appropriates  to  himself  what  by  the  regulations  of  his  state  or  army 
he  ought  to  give  account  of. 
Westlake,  vol.  2,  pp.  103, 104 
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When  buildings  of  absent  owners  are  made  use  of,  care  should  be 
taken  that  they  are  reasonably  treated.  The  fact  that  the  owners  are 
away  does  not  authorize  pillage  or  damage.  A  note  should  be  left 
if  anything  is  taken.  There  is,  however,  no  obligation  to  protect 
abandoned  property,  for  to  do  so  might  require  a  very  numerous 
body  of  men. 

Edmonds  and  Oppenheim,  art.  413. 

Plundering  is  to  be  regarded  as  the  worst  form  of  appropriation 
of  a  stranger's  property.  By  this  is  to  be  imderstood  the  robbing 
of  inhabitants  by  the  employment  of  terror  and  the  abuse  of  a  mili- 
tary superiority.  The  main  point  of  the  offense  thus  consists  in 
the  fact  that  the  perpetrator,  finding  himself  in  the  presence  of 
the  browbeaten  owner,  who  feels  defenseless  and  can  offer  no  oppo- 
sition, appropriates  things,  such  as  food  and  clothing,  which  he 
does  not  want  for  his  own  needs.  It  is  not  plundering  but  down- 
right burglary  if  a  man  pilfers  things  out  of  uninhabited  houses  or 
at  times  when  the  owner  is  absent. 

Plundering  is  by  the  law  of  nations  to-day  to  be  regarded  as 
invariably  unlawful.  If  it  may  be  difficult  sometimes  in  the  very 
heat  of  the  fight  to  restrain  excited  troops  from  trespasses,  yet 
unlawful  plundering,  extortion,  or  other  violations  of  property,  must 
be  most  sternly  punished,  it  matters  not  whether  it  be  done  by  mem- 
bers of  unbroken  divisions  of  troops  or  by  detached  soldiers,  so- 
called  marauders,  or  by  the  "hyenas  of  the  battlefields."  To  per- 
mit such  transgressions  only  leads,  as  experience  shows,  to  bad  disci- 
pline and  the  demoralization  of  the  army. 
German  War  Book,  p.  171. 

Article  47,  Annex  to  Hague  CouTention  IV,  1907,  substantially 
identical  with  section  196,  Austro-Hungarian  Manual,  1913. 


OBLIGATIONS   OF   OCCUPANT   AS   TO    COLLECTION   AND   DIS- 
BURSEMENT  OF  TAXES,  DUES,   AND  TOLLS. 

If,  in  the  territory  occupied,  the  occupant  collects  the  taxes, 
dues,  and  toUs  imposed  for  the  benefit  of  the  State,  he  shall 
do  so,  as  far  as  is  possible,  in  accordance  with  the  rules  of 
assessment  and  incidence  in  force,  and  shall  in  consequence 
be  bound  to  defray  the  expenses  of  the  administration  of 
the  occupied  territory  to  the  same  extent  as  the  legitimate 
Government  was  so  bound.' — Article  4^,  Regulations,  Hague 
Convention  IV,  1907. 

The  new  Article  48,  like  Article  5  of  the  Brussels  Declaration, 
"provides  that  the  occupant  shall  collect  the  existing  taxes,  and  in 
this  case  prescribes  that  he  must '  defray  the  expenses  of  the  admin- 
istration of  the  administration  of  the  occupied  territory  to  the  same 
extent  as  the  legitimate  Government  was  so  bound.'  It  may  be 
observed  that  the  new  article  adopts  a  conditional  form.  This  word- 
ing was  proposed  by  the  reporter  with  a  view  to  obtaining  the  sup- 
port of  Mr.  Beernaert  and  other  members  of  the  subcommission  who 
had  expressed  the  fears  with  which  every  wording  seemingly  recog- 
nizing rights  in  an  occupant  as  such  inspired  in  them. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
the  Hag^e  Conferences,"  p.  150. 

The  army  of  occupation  shall  only  collect  the  taxes,  dues,  duties 
and  tolls  imposed  for  the  benefit  of  the  State,  or  their  ec[uivalent, 
if  it  is  impossible  to  collect  them,  and,  as  far  as  is  possible,  in  accord- 
ance with  the  existing  forms  and  practice.  It  shall  devote  them,  to 
defraying  the  expenses  of  the  adminitration  of  thp  country  to  the 
same  extent  as  the  legitimate  Government  was  so  obligated. 
Art.  5,  Declaration  of  Brussels. 

The  occupant  may  collect,  in  the  way  of  dues  and  taxes,  only 
those  already  established  for  the  benefit  of  the  State.    He  employs 
them  to  defray  the  expenses  of  administration  of  the  country,  to  the 
«xtent  in  which  the  legitimate- government  was  bound. 
Institute,  1880,  p.  37. 

Political  laws,  as  a  general  rule,  are  suspended  during  the  military 
occupation  of  a  conquered  territory.  The  political  connection  be- 
tween the  people  of  such  territory  and  the  state  to  which  they  belong 
is  not  entirely  severed,  but  is  interrupted  or  suspended  so  long  as 
the  occupation  contiuues.  Their  lands  and  immovable  property 
nre,  therefore,  not  subject  to  the  taxes,  rents,  etc.,  usually  paid  to 
the  former  sovereign.  These,  as  we  have  said  elsewhere,  belong  of 
right  to  the  conqueror,  and  he  may  demand  and  receive  their  pay- 

i  This  article  is  sutstantially  identical  with  Article  48,  Eegulatjons,  Hague  Convention  n,  1899. 
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ment  to  himself.  They  are  a  part  of  the  spoils  of  war,  and  the 
people  of  the  captured  province  or  town  can  no  more  pay  them  to 
the  former  government  than  thay  can  contribute  funds  or  military 
munitions  to  assist  that  government  to  prosecute  the  war.  To  do 
so  would  be  a  breach  of  the  implied  conditions  under  which  the 
people  of  a  conquered  territory  are  allowed  to  enjoy  their  private 
property,  and  to  pursue  their  ordinary  occupations,  and  would 
render  the  offender  liable  to  punishment.  They  are  subject  to  the 
laws  of  the  conqueror,  and  not  to  the  orders  of  the  displaced  govern- 
ment. 

Halleck,  p.  780. 

He  levies  the  taxes  and  customs,  and  after  meeting  the  expenses 
of  administration  in  territory  of  which  he  is  in  hostile  occupation, 
he  takes  such  sum  as  may  remain  for  his  own  use. 
Hall,  p.  435. 

Under  the  general  right  of  control  which  is  granted  to  an  invader 
for  the  purposes  of  his  war  he  has  obviously  the  right  of  preventing 
liis  enemy  from  using  the  resources  of  the  occupied  territory.  He 
therefore  intercepts  the  produce  of  the  taxes,  of  duties,  and  other 
assistance  in  money,  he  closes  commercial  access  so  as  to  blockadb 
that  portion  of  the  territory  which  is  conterminous  with  the  occu- 
pied part,  and  forbids  the  inhabitants  of  the  latter,  under  such  pen- 
alties as  may  be  necessary,  from  joining  the  armies  of  their  country. 
Halli  p.  496. 

Taxes,  &c.,  imposed  by  the  State,   are  here  distinguished  from 
rates.  Sec,  imposed  by  local  authorities. 
Holland,  p.  54.      ' 

The  words,"  imposed  for  the  benefit  of  the  State  "  in  Article  XIjVIII 
are  intended  to  exclude  provincial  and  parochial  taxes,  or  "rates" 
as  they  are  called  in  England.  The  latter  the  occupant  must  not 
intercept ;  he  can  only  supervise  the  expenditure  of  such  revenue,  to 
see  that  it  is  not  devoted  to  a  hostile  purpose.  The  first  charge  upon 
the  State  revenue  collected  by  the  occupant  is  the  cost  of  the  local 
administration.  When  this  has  been  provided  for,  any  surplus  that 
remains  (and  a  surplus  is  probable,  since  the  assessment  is  likely  to  have 
included  a  proportionate  charge  for  the  cost  of  the  central  government, 
and  during  the  occupation  "establishment  charges"  are  saved)  may 
be  devoted  to  the  purposes  of  the  occupant.  In  1898,  President 
McKinley  issued  instructions  to  General  Shafter  after  the  fall  of 
Santiago  to  collect  the  existing  taxes — "unless  others  are  sub- 
stituted for  them" — and  to  apply  the  proceeds  "to  the  expenses  of 
the  government  and  of  the  army."  If,  as  happened  when  the  Japa- 
nese occupied  Korea  in  1904,  the  occupant  leaves  the  existing  civil 
administration  in  power,  the  latter  should  be  allowed  to  collect  and 
expend  the  revenues.  The  position  of  Korea  was  an  anomalous  one 
and  is  hardly  likely  to  have  a  counterpart  in  future  civilised  wars,  but 
it  is  instructive  to  note  Japan's  admission  that  taxation  and  admin- 
istration are  interdependent. 

No  new  taxes  should  be  imposed  by  the  occupant,  for  the  imposi- 
tion of  taxation  is,  in  modem  times,  an  attribute  of  sovereignty.    This 
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rule  was  broken  by  the  Turks  in  1898  in  Thessaly.  They  estabUshed 
thp  Tiu-kish  taxes  on  sheep,  salt,  and  tobacco,  and  organised  the  cus- 
toms on  Turkish. lines.  But  if  the  occupant  cannot  create  taxes,  he 
paay  levy  requisitions  and  contributions,  which  serve  the  same  end. 
Some  of  the  Brussels  delegates  wished  to  give  him  the  right  to  place 
the  occupied  country  on  the  same  footing,  as  regards  taxation,  as  his* 
own  country  or  as  the  remainder  of  the  enemy's  country  which  is  not 
occupied;  on  the  ground  that  the  occupied  part  ought  not  to  be  better 
tieated  than  the  unoccupied,  or  than  the  occupant's  country.  The 
result  of  this  would  be  that,  "if  the  Government  of  the  mvaded 
country  demanded  great  sacrifices  from  its  people  in  the  shape  of 
additional  taxes,  the  invader  would  have  the  right  to  raise  the  taxa- 
tion of  the  occupied  district  to  the  same  level."  It  appeiars  to  have 
been  the  opinion  of  the  Conference  that  no  such  right  could  be  at- 
tributed to  an  occupant;  at  all  events,  the  ArticJe  approved  by-  the 
Conference  is  practically  the  same  as  Article  XLVIII  of  the  Hague, 

It  may  happen  that  all  the  revenue  and  customs  officials  of  the  old. 
government  have  fled  on  the  approach  of  the  invader,  or  that  they" 
refuse  to  serve  him.  In  such  a  case,  he  is  justified  in  making  such 
alterations  in  the  mode  of  recovery  of  the  taxes  and  dues  as  will 
pnable  him  to  raise  the  same  revenue  as  he  could  have  raised  had  he 
had  an  expert  collecting  staff  at  his  disposal.  In  1870-1  the  Ger- 
mans replaced  the  indirect  taxes  in  the  occupied  districts  of  France  by" 
direct  taxes,  assessing  the  latter  at  150  per  cent,  of  the  old  direct 
taxes.  The  practice  they  adopted  is  mentioned  with  approval  in  the 
French  Ofiicial  Manuel,  which  points  out  how  impossible  it  is  for  an 
invader  to  secure  the  proceeds  of  registration,  of  stamp  duties,  and 
of  other  taxation  of  a  complicated  nature,  if  he  is  without  the  as- 
sistance of  a  personnel  familiar  with  the  work. 

By  providing  that  the  occupant  is  to  maintain  the  old  rules  as  to 
assessment  and  incidence.  Article  XLVIII  forbids  him,  by  implica- 
Hon,  to  raise  taxes  before  they  become  due.  But  to  this  obligation 
ifchere  is  attached  a  corresponding  right,  in  virtue  of  the  same  pro- 
vision. If  he  must  not  levy  taxes  prematurely,  neither  must  the 
legal  government;  and  if  the  latter  has  called  in  the  taxes  before  they 
were  due,  then  the  occupant  is  not  bound  to  recognise  the  validity 
of  the  quittance.  The  payment  made  should  in  such  a  case  be  con- 
sidered as  a  patriotic  war  contribution  given  by  the  inhabitants  to 
their  national  government  and  not  as  normal  taxation.  The  ordi- 
uary  taxes  remain  due  and  may  be  demanded  by  the  occupant  at  the 
proper  time. 

SpiigM,  pp.  3^8-380;  Brussels  B.  B,,  pp.  291,  161,  242;  R.  D.  I.,  September- 
October,  1898,  p.  805. 

The  occupant  may  collect  the  taxes,  dues,  and  tolls  payable  to  the 
state;  but  he  must  make  the  proper  administration  of  the  occupied 
territory  the  first  charge  on  the  funds  so  obtained,  and  should  employ 
the  local  officials  if  they  are  wilhng  to  act. 
Lawrence,  p.  438. 

In  levying  6ontributions,  whatever  may  be  the  object  in  view,  the 
assessment- in  use  for  the  purpose  of  ordinary  taxation  is  to  be  fol- 
lowed as  far  as  possible,  and  receipts  are  to  be  given  to  the  con- 
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tributories.  But  there  are  no  provisions  for  repaying  them,  and 
they  cannot  expect  anything  of  the  kind,  unless  their  own  government, 
by  way  of  equalizing  burdens,  gives  them  compensation  after  the 
war  from  the  general  taxation  of  the  whole  country,  as  France  did  in 
1871  to  those  who  had  borne  the  brunt  of  the  German  exactions. 
Lawrence,  p.  446. 

As  there  would  seldom  be  a  law  binding  the  legitimate  government 
to  any  scale  of  expense,  the  scale  existing  at  the  date  of  the  invasion 
would  probably  be  understood  as  meant. 

The  wording  of  this  article  was  slightly  altered  from  that  of  B  V 
in  order  not  to  seem  to  give  the  occupant  a  right  to  collect  the  taxes. 
But  although  framed  hyppthetically  H  XLVTlT,  by  its  separate  men- 
tion of  the  taxes  and  of  the  consequence  attached  to  their  collection, 
still  distinguishes  between  money  exacted  by  the  occupant  under  that 
name  and  the  contributions  of  which  we  shall  presently  read.  The 
origin  of  the  distinction,  which  is  generally  maintained  by  writers  on 
international  law,  no  doubt  lay  in  the  old  theory  of  occupation  being 
conquest,  so  that  the  occupsmt,  as  the  new  sovereign,  was  entitled 
to  the  taxes  due  by  the  laws  which  he  found  established.  This  ground 
will  not  hold  now,  nor  is  there  any  other  solid  legal  ground.  If  the 
proceeds  of  the  taxes  are  already  in  a  public  treasury  seized  by  the 
occupant,  he  takes  them  just  as  he  takes  the  balance  of  the  money 
in  the  treasury.  If  they  are  not,  and  he  is  not  a  new  sovereign,  will 
his  physical  power  over  the  persons  of  the  debtors  entitle  him  to 
exact  the  payment  to  him  of  sums  due  to  his  enemy  state,  and  to 
give  them  a  discharge  valid  as  against  that  state?  There  does  not 
seem  to  be  any  juridical  reason  for  so  holding,  and,  if  there  were,  the 
doctrine  would  be  applicable  to  other  debts  due  to  the  legitimate 
sovereign  as  well  as  to  the  taxes.  But  it  is  certainly  equitable  that 
if  the  usual  administration  is  carried  on  it  should  be  paid  for  by  the  - 
usual  taxes,  and  that  the  legitimate  sovereign,  on  recovering  his 
power  over  the  district,  should  hold  the  inhabitants  discharged  by 
what  they  have  paid  to  the  occupant  as  such  taxes. 
Westlake,  p.  105. 

December  15,  1847,  General  Scott  in  Mexico  ordered  that,  on  the 
occupation  of  the  principal  point  or  points  in  any  State,  the  payment 
of  all  the  usual  taxes  due  to  the  Mexican  Government  should  be  de- 
manded of  the  proper  civil  authorities  for  the  support  of  the  army 
of  occupation,  except  the  rent  derived  from  lotteries,  the  continu- 
ance of  which  he  prohibited, 
Moore's  Digest,  vol.  7,  p.  285. 

"Entertaining  no  doubt  that  the  military  right  to  exclude  com- 
merce altogether  from  the  ports  of  the  enemy  in  our  military  occu- 
pation included  the  minor  right  of  admitting  it  under  prescribed 
conditions,  it  became  an  important  question,  at  the  date  of  the 
order,  whether  there  should  be  a  dissrimination  between  vessels  and 
cargoes  belonging  to  citizens  of  the  United  States  and  vessels  and 
cargoes  belonging  to  neutral  nations. 

"Had  the  vessels  and  cargoes  belonging  to  citizens  of  the  United 
States  been  admitted  without  the  payment  of  any  duty,  while  a 
duty  was  levied  on  foreign  vessels  and  cargoes,  the  object  of  the.order 
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would  have  been  defeated.  The  whole  commerce  would  have  been 
conducted  in  American  vessels,  no  contributions  could  have  been 
collected,  and  the  enemy  would  have  been  furnished  with  goods 
without  the  exaction  from  him  of  any  contribution  whatever,  and 
would  have  been  thus  benefited  by  our  military  occupation,  instead 
of  being  made  to  feel  the  evils  of  the  war.  In  order  to  levy  thege 
contributions  and  to  make  them  available  for  the  support  of  the 
army,  it  became,  therefore,  absolutely  necessary  that  they  should 
be  collected  upon  imports  into  Mexican  ports,  whether  in  vessels 
belonging  to  citizens  of  the  United  States  or  to  foreigners. 

"It  was  deemed  proper  to  extend  the  privilege  to  vessels  and 
their  cargoes  belongmg  to  neutral  nations.  It  has  been  my  policy 
since  the  commencement  of  the  war  with  Mexico  to  act  justly  ana 
liberally  toward  all  neutral  nations,  and  to  afford  to  them  no  just 
cause  of  complaint;  and  we  have  seen  the  good  consequences  of  this 
policy  by  the  general  satisfaction  which  it  has  given." 

President  Polk,  special  message  Feb.  10,  1848,  Richardson's  Messagea  of  the 
Presidents,  IV,  571. 

As  the  result  of  military  occupation  the  taxes  and  duties  payable 
Dy  the  inhabitants  to  the  former  government  become  payable  to 
the  military  occupant,  Tm;less  he  sees  fi,t  to  substitute  for  them 
other  rates  or  modes  of  contribution  to  the  expenses  of  the  govern- 
ment. The  moneys  so  collected  are  to  be  used  iot  the  purpose  of 
paying  the  expenses  of  government  under  the  military  occupation, 
such  as  the  salaries  of  the  judges  and  the  police,  and  for  the  payment 
of  the  expenses  of  the  army. 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the 
occupation  of  Santiago  de  Cuba  by  the  American  forces,   Correspondence 

,  relating  to  War  with  Spain,  I,  159. 

When  existing  rules  may  be  disregarded. — ^If,  due  to  the  flight  or 
unwillingness  of  the  local  officials,  it  is  impracticable  to  follow  the 
rules  of  incidence  and  assessment  in  force,  then  the  total  ainount  of 
the  taxes  to  be  paid  may  be  allotted  amon^  the  districts,  towns,  etc., 
and  the  loca,l  authorities  be  required  to  collect  it  as  a  capitation  tax 
or  otherwise. 

U.  S.  Manual,  p.  112. 

Surplus  may  he  used. — ^The  first  charge  upon  the  State  taxes  is  for 

the  cost  of  local  maintenance.    The  balance  may  be  used  for  the 

purposes  of  the  occupant. 

U.  S.  Manual,  p.  112. 
» 

What  included  in  taxes,  tolls,  e<c.— The  words  "for  the  benefit  of 
the  State"  were  inserted  in  the  article  to  exclude  local  dues  col- 
lected by  local  authorities.     The  occupant  will  supervise  the  expendi- 
ture of  such  revenue  and  prevent  its  hostile  use. 
U.  S.  Manual,  p.  112. 

The  financial  administration  passes  into  the  hands  of  the  occu- 
pant, but  aU  fiscal  laws  remain  operative.  If  he  collect  the  taxes, 
dues,  and  toUs  payable  to  the  State,  he  is  in  consequence  bound  to 
defray  the  expenses  of  the  administration  of  the  occupied  territory 
to  the  same  extent  as  the  national  government  was  hable.    The  col- 
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lection  must  be  made,  as  far  as  is  possible,  in  accordance  with  the  rules 
in  existence  and  the  assessment  in  force.  The  occupant  is  entitled 
to  appropriate  to  the  use  of  the  army  any  balance  remaining  over 
after  the  disbursement  of  these  expenses.  The  occxipant  may  use 
local  rates  only  for  the  purposes  for  which  they  are  raised. 
Edmonds  and  Oppenheim,  art.  369. 

The  invader  should  not  change  the  way  of  collecting  taxes  unless 
compelled  to  do  so  by  the  flight  and  ill-will  of  the  officials. 
Edmonds  and  Oppenheim,  art.  371. 

If  the  salaries  of  the  clergy  are  paid  by  the  State  they  must  be 
continued. 

Edmonds  and  Oppenheim,  art.  378. 

The  salaries  of  officials  who  continue  to  do  duty  must  be  paid  by 
the  occupant  if  he  collects  the  taxes  of  the  occupied  territory. 
Edmonds  and  Oppenheim,  art.  402. 

If,  in  practice,   the  occupier  is  unable  to  act  thus  (for  instance, 
in  case  of  the  departure  of  the  treasury  officials),  he  shall  smn  up 
the  revenues  from  all  taxes  and  determine  the  quota  of  the  various 
local  districts. 
Jacomet,  p.  72. 

According  to  this  juristic  view  the  mihtaiy  administration  of  the 
conqueror  msposes  of  the  pubhc  revenue  and  taxes  which  are  raised 
in  the  occupied  territory,  with  the  understanding,  however,  that  the 
regular  and  unavoidable  expenses  of  administration  continue  to  be 
defrayed. 

German  War  Book,  p.  168. 

The  financial  administration  of  the  occupied  territory  passes  into 
the  hands  of  the.  conqueror.  The  taxes  are  raised  in  the  preexist- 
ing fashion. 

German  War  Book,  p.  184. 

Out  of  the  revenue  of  the  taxes  the  costs  of  the  administration 
are  to  be  defrayed,  as,  generally  speaking,  the  foundations  of  the 
State  property  are  to  be  kept  undisturbed. 
German  War  Book,  p.  184. 

Article  48,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  197,  Austro-Hungarian  Manual,  1913. 


CONTRIBUTIOirS,  PURPOSES  FOR  WHICH  OCCUPANT  MAY 

LEVY. 

If,  in  addition  to  the  taxes  mentioned  in  the  above  article, 
the  occupant  levies  other  money  contributions  in  the  occu- 
pied territory,  this  shall  only  be  for  the  needs  of  the  army 
or  of  the  administration  of  the  territory  in  question.' — 

Article  4-9,  Regulations,  Hague  Convention  IV,  1907. 

The  four  next  articles,  49  to  52  inclusive,  deal  with  extraordinary 
contributions,  'w\\h.jlnes,  and  with  requisitions,  and  take  the  place  of 
Articles  40  to  42  inclusive  of  the  Brussels  Declaration.  Quite  a 
divergence  of  views  on  the  subject  of  these  articles  was  ev^idenced 
in  the  debate. 

On  motion  of  Mr.  Bourgeois,  seconded  by  Mr.  Beldiman,  the 
question  was  referred  to  the  drafting  committee  with  an  instruction 
to  set  forth  in  a  new  text  only  the  points  on  which  an  agreement 
seemed  possible. 

The  committee,  of  which  Mr.  Bourgeois  was  chairman,  made  a 
thorough  study  of  these  questions  with  the  active  assistance  of 
Messrs.  Beernaert,  vanKarnebeek,  and  Odier,  and  it  ascertained  that 
agreement  certainly  existed  on  three  important  points  concerning 
the  levying  of  contributions  of  any  kind  in  hostile  territory.  These 
three  points  are  the  following: 

1.  Every  order  to  collect  contributions  should  emanate  from  a 
responsible  military  chief,  and  should  be  given,  as  far  as  possible,  in 
writing. 

2.  For  all  collections,  especially  those  of  sums  of  money,  it  is  neces- 
sary to  take  into  account  as  far  as  possible  the  distribution  and 
assessment  of  the  existing  taxes. 

3.  Every  collection  should  be  evidenced  by  a  receipt. 

The  committee  next  discussed  the  question  whether  it  should  con- 
fine itself  to  giving  expression  to  these  three  purely  formal  conditions 
and  to  determining  to  what  extent  they  are  applicable  to  the  requisi- 
tions in  kind  or  money  and  the  fines  required  by  the  occupant.  It 
came  to  the  conclusion  that,  relying  on  the  general  considerations 
indicated  at  the  beginning  of  this  report,  as  being  of  a  nature  to  dis- 
pose of  the  objections  stated  by  Mr.  Beernaert,  it  would  be  not  only 
possible 'but  also  highly  desirable  to  state  certain  principles  on  the 
lines  of  Articles  40  to  42  of  the  Brussels  Declaration,  that  is  to  say, 
concerning  the  limitations  to  be  placed  on  the  actual  power  which  the 
invader  exercises  against  the  legal  authorities  and  which  in  its  tend- 
ency weakens  the  principle  of  respect  for  private  property.  The  rules 
to  be  laid  down  relate  to  three  categories  of  acts :  {a)  Eequisitions  for 
pajrments  in  kind  (money  being  excepted),  and  for  personal  services, 
or  in  other  words,  'requisitions  in  kind  and  services'  (Article  51);  (6) 
The  levying  and  collection  of  contributions  of  money  beyond  the 
existing  taxes  (Article  49) ;  (c)  The  imposition  and  collection  of  what 
are  improperly  called  'fines'  (Article  50). 

>  Thjs  article  is  substantially  identical  witli  Article  49,  Regulations,  Hague  Convention  II,  1899. 
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(a)  As  to  requisitions  in  Jcind  and  services,  it  has  been  admitted  that 
the  occupant  can  not  demand  them  from  communes  or  inhabitants 
except  'for  the  needs  of  the  army  of  occupation.'  This  is  the  rule  of 
necessity;  but  this  necessity  is  that  of^  maintaining  the  army  of 
occupation.  It  is  no  longer  the  rather  vague  criterion  of  'necessities 
of  war'  mentioned  in  Article  40  of  the  Brussels  project  imder  which, 
strictly,  the  country  might  be  systematically  exhausted. 

It  has  been  fully  agreed  to  retain  the  provision  of  Article  40  of  the 
Brussels  Declaration  which  requires  that  the  requisitions  and  services 
shall  be  'in  proportion  to  the  resources  of  the  country,  and  of  such 
a  nature  as  not  to  involve  the  population  in  the  obhgation  of  taking 
part  in  the  operations  of  the  war  against  their  coimtry.' 

It  was  necessary  to  recognize  that  one  of  the  three  formal  conditions 
mentioned  above,  that  of  collection  'following  the  local  rules  of  dis- 
tribution and  assessment  of  taxes,'  although  applicable  in  a  certain 
degree  to  contributions  in  personal  services,  is  evidently  not  apphcable 
to  requisitions  in  kind  properly  so  called,  that  is  to  say,  the  requisition 
of  particular  objects  in  the  nands  of  their  owners  either  to  make 
temporary  use  of  them  or  for  consumption.  The  committee  therefore 
thought,  and  the  subcommission  agreed  thereto,  that  some  limitation 
should  be  stated  here  so  that  the  requisitions  and  services  demanded 
will  be  'in  proportion  to  the  resources  of  the  country.'  ' 

There  remain  two  other  formal  conditions  that  were  agreed  upon, 
one  respecting  the  order  for  the  collection  and  the  other  respecting 
the  receipt.  These  two  conditions  already  appeared  in  Article  42  of 
the  Brussels  project,  and  the  committee  had  little  to  do  beyond  repro- 
ducing them.  In  conformity  with  the  Brussels  text,  it  has  been 
agreed  that  the  requisition  orders  must  emanate  only  from  thie  com- 
mander on  the  spot,  but  that  in  this  case  the  requirement  of  a  written 
order  would  be  excessive.  Military  necessities  are  opposed  to  de- 
manding for  ordinary  daily  requisitions  a  higher  authority  than  that 
'  of  the  officer  on  the  spot,  and  a  written  order  would  be  superfluous  in 
view  of  the  obligation  to  give  a  receipt.  Lastly,  the  wording  agreed 
upon  in  the  matter  of  requisitions  recommends  the  rule  of  payment 
therefor  in  money,  although  such  payment  is  not  made  a  hard  and 
fast  obligation.  Such  payments  will  ordinarily  take  place  under  the 
form  of  real  purchases  mstead  of  requisitions.  And  it  is  to  be  noted 
that  this  will  often  be  not  onlv  a  method  of  strict  humanity  but  also 
coimnonly  one  of  shrewd  policy,  if  only  to  deter  the  people  from 
hiding  their  provisions  and  produce.  Besides,  the  army  of  occu- 
pation will  obtain  in  the  same  country  the  money  necessary  for  pay- 
ments on  account  of  requisitions  or  purchases  by  means  of  contribu- 
tions whose  weight  will  be  distributed  over  all,  whilst  requisitions 
without  indemnity  strike  at  random  upon  isolated  individuals. 

(b)  As  to  the  money  contributions  that  the  occupant  may  wish  to 
collect  beyond  the  regular  taxes,  the  subcommission  at  the  instance 
of  the  drafting  committee  agreed  upon  the  very  interesting  and 
valuable  rule  for  occupied  territory,  that  except  in  the  special  cases 
of  fines,  which  are  the  subject  of  a  separate  article,  these  contribu- 
tions can,  hke  requisitions,  be  levied  'for  the  needs  of  the  army' 
alone.  The  only  other  legitimate  motive  for  collecting  these  contribu- 
tions would  lie  in  the  administrative  needs  of  the  occupied  territory, 
and  the  population  thereof  evidently  can  not  make  a  just  complaint 
on  that  score.     On  the  whole  what  is  forbidden  is  levying  contribu- 
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tions  for  the  purpose  of  enriching  oneself.  It  is  important  to  state 
tiiat  this  formula  is  more  stringent  than  that  of  Article  41  of  the 
Brussels  Declaration;  and  right  here  is  a  point  that  received  the 
especial  attention  of  those  members  of  the  subcommission  who,  being 
properly  interested  hj  the  situation  of  their  countries,  showed  them- 
selves above  all  soUcitous  to  restrain  as  far  as  possible  by  legal  rules 
the  absolute  liberty  of  action  that  success  in  arms  actually  gives  to 
an  invader.  The  three  formal  conditions  indicated  above  (the  order 
for  collection,  the  collection,  and  the  receipt)  have  unlimited  applica- 
tion to  these  contributions  but  it  seemed  best  to  insert  them  in  a 
special  article  applicable  to  every  collection  of  money. 

(c)  As  to  fines,  a  separate  article  seemed  necessary  in  order  that  it 
might  be  determined  as  exactly  as  possible  in  what  cases  it  is  proper 
to  impose  fines. 

In  the  view  of  the  committee  the  word  fines  itself  is  not  quite  apt 
because  it  lends  itself  to  confusion  in  thought  with  penal  law.  Cer- 
tain members  of  the  committee  have  even  urged  that  the  use  of  the 
word  'repression'  be  avoided. 

According  to  the  point  of  view  at  first  taken  by  the  subcommis- 
sion, this  article  ought  to  deal  only  with  what  is  given  the  special 
designation  'fines'  in  the  law  of  war,  that  is  a  particular  form  of 
extraordinary  contribution  consisting  in  the  collection  of  sums  of 
money  by  the  occupant  for  the  purpose  of  checking  acts  of  hostility. 
On  this  subject  the  subcommission  was  unanimously  of  opinion 
that  this  means  of  restraint  which  strikes  the  mass  of  the  popular 
tion  ought  only  to  be  applied  as  a  consequence  of  reprehensible  or 
hostile  acts  committed  by  it  as  a  whole  or  at  least  permitted  by  it 
to  be  committed.  Consequently,  acts  that  are  strictly  those  of 
individuals  could  never  give  rise  to  collective  punishment  by  the 
collection  of  extraordinary  contributions,  and  it  is  necessary  that 
in  order  to  inflict  a  penalty  on  the  whole  community  there  must 
exist  as  a  basis  therefor  at  the  very  least  a  passive  responsihility  there- 
for on  the  part  of  the  community.  Having  proceeded  thus  far  upoh 
this  course,  the  drafting  committee  first,  and  then  the  subcommission, 
thought  they  could  go  still  further  and,  without  prejudging  the 
question  of  reprisals,  declare  that  this  rule  is  true,  not  only  for  fines, 
but  for  every  penalty,  whether  pecuniary  or  not,  that  is  sought  to 
be  inflicted  upon  the  whole  of  a  population. 

Finally,  the  subcommission  approved  the  special  Article  52  pro- 
posed by  the  committee,  concemmg  the  three  formal  rules  applicable 
to  every  collection  whatever  of  simis  of  money  by  the  occupant. 

It  is  on  the  strength  of  the  foregomg  considerations  that  the  sub- 
commission  has  adopted  with  only  a  few  slight  modifications  in  form 
Articles  49  to  52  of  the  text  proposed  to  it  by  the  drafting  committee. 

It  is  also  proper  to  say  that  these  provisions  have  been  voted 
unanimously  with  the  exception  of  the  vote  of  the  delegate  of  Switz- 
erland on  Articles  51  and  52.  That  delegate  had  proposed  in  behalf  of 
his  Government  that  the  right  to  claim  payment  or  reimbursement  on 
the  evidence  of  the  receipts  be  expressly  stipulated  in  these  articles. 
The  subcommission  thought  that  such  a  stipulation  would  be  out 
of  place  in  the  proposed  Declaration  as  it  relates  rather  to  internal 
public  law  aijd  will  naturally  be  the  subject  of  one  of  the  clauses 
of  the  treaty  of  peace. 

Report  to  Hague  Conference,  1899,  from  the  Second  Commission,  "Reports  to 
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In  the  second  place  we  have  a. right  to  make  the  enemy's  country 
contribute  to  the  expenses  of  the  war.  Troops,  in  the  enemy's 
country,  may  be  subsisted  either  by  regular  magazines,  by  forced 
requisitions,  or  by  authorized  pillage.  It  is  not  always  politic^ 
or  even  possible,  to  provide  regular  magazines  for  the  entire  supplies 
of  an  army  during  the  active  operations  of  a  campaign.  Where 
this  cannot  be  done,  the  general  is  obliged  either  to  resort  to  mili- 
tary requisitions,  or  to  entrust  their  subsistence  to  the  troops  them- 
selves. The  inevitable  consequences  of  the  latter  system  are  uni- 
versal pillage,  and  a  total  relaxation  of  discipline ;  the  loss  of  private 
property,  and  the  violation  of  individual  rights,  are  usually  followed 
by  the  massacre  of  straggling  parties,  and  the  ordinary  peaceful  and 
non-combatant  inhabitants  are  converted  into  bitter  and  implaca^ 
ble  enemies.  The  system  is,  therefore,  regarded  as  both  impohtic 
and  unjust,  and  is  coming  into  general  disuse  among  the  most  civil- 
ized nations, — at  least  for  the  support  of  the  main  army.  In  case 
of  small  detachments,  where  great  rapidity  of  motion  is  requisite, 
it  sometimes  becomes  necessary  for  the  troops  to  procure  their  sub- 
sistence wherever  they  can.  In  such  a  case,  the  seizure  of  private 
property  becomes  a  necessary  consequence  of  the  military  opera- 
tions, and  is,  therefore,  unavoidable.  Other  cases,  of  similar  char- 
acter might  be  mentioned.  But  even  in  most  of  these  special  and 
extreme  cases,  provisions  might  be  made  for  subsequently  compen^- 
sating  the  owners  for  the  loss  of  their  property. 
Halleck,  p.  458. 

The  occupying  army  may  levy  forced  contributions  on  personal 
property,  whether  it  be  directly  usable  in  war  or  not,  as  on  the 
money  of  citizens  of  the  conquered  country,  to  meet  its  own  necessi- 
ties. In  short,  it  may,  if  it  sees  fit,  support  itself  on  the  resources 
of  the  invaded  and  occupied  country. 
Dana's  Wheaton,  p.  439,  note  169. 

Contributions  and  requisitions  are  still  permissible,  on  the  plea, 
fii-st,  that  they  are  a  compensation  for  pillage,  or  an  equitable  repar- 
tition of  what  would  accrue  from  this  source, — ^which,  if  pillage  is 
wrong,  is  no  plea  at  all ; — and  again  that  they  are  needed  for  defraying 
the  expenses  of  'governing  a  conquered  province,  which  is  a  valid 
plea  when  conquest  has  been  effected,  but  not  before;  and  thirdly, 
on  the  plea  that  in  a  just  war  it  is  right  to  make  the  "enemy's  coun- 
try contribute  to  the  support  of  the  army,  and  towards  defraying 
all  the  charges  of  the  war." 

Woolsey,  pp.  219,  220;  Vattel,  iii.,  9,  sec.  165. 

The  wars  of  Napoleon  were  marked  by  the  enormous  contribu- 
tions which  were  levied'  upon  invaded  countries,  producing  amounts 
nearly  large  enough  to  save  the  necessity  of  increased  taxfes  upon 
France  itself.  The  rule  with  Bonaparte  was  to  make  the  war  pay 
for  the  war.  Thus,  after  the  battle  of  Jena,  in  1806,  the  contribution 
upon  humbled  Prussia  was  more  than  a.hundred  millions  of  francs: 
half  that  sum  was  imposed  on  the  province  of  Valencia,  after  Suchet's 
conquest  of  it  in  1812,  and  the  conquering  army  was  to  have  a 
donative  of  two  hundred  millions  besides,  to  be  collected  chiefly 
from  the  same  quarter  of  Spain. 
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During  his  Peninsular  wars,  Wellington  was  among  friends, — 
-where  all  codes  require  private  property  to  be  respected,— until  he 
entered  France  in  1813,  and  there  policy,  if  nothing  else,  demanded 
the  observance  of  the  same  rule.  But  he  seems  to  have  regarded 
requisitions  as  iniquitous,  and  when  the  ministry  at  home  proposed 
that  he  should  adopt  them,  he  opposed  the  system,  as  needing  terror 
and  the  bayonet  to  carry  it  out, — as  one  for  which  the  British  soldier 
was  unfit,  and  as  likely  to  injure  those  who  resorted  to  it.  The 
right  to  levy  contributions  was  again  enforced  by  the  Prussians  in  the 
war  of  1848  with  Denmark,  but  it  slumbered,  we  believe,  in  the 
Crimean  war  of  the  allies  against  Russia. 
Woolsey,  p.  219. 

Contributions  are  forced  payments  of  money,  exacted  from  a 
conquered  territory,  over  and  above  the  taxes  used  for  its  own 
government.  They  can  be  levied  only  by  officials  of  the  highest 
authority.  They  are  a  relic  of  the  ancient  right  of  a  conqueror  to 
the  private  property  of  the  conquered.  The  Prussians  in  Austria, 
1866,  and  the  Germans  in  France,  1870,  made  use  of  contributions. 
Woolsey,  p.  220. 

The  regulated  seizure  of  private  property  is  effected  by  the  levy 
of   contributions    and   requisitions.     Contributions    are   such   pay- 
ments in  money  as, exceed  the  produce  of  the  taxes,  which,  as  has 
been  already  seen,  are  appropriated  as  public  property. 
Hall,  p.  443. 

No  usage  is  in  course  of  formation  tending  to  abolish  or  restrain 
within  specific  limits  the  exercise  of  the  right  to  levy  contributions 
and  requisitions.  The  Enghsh  on  entering  France  in  1813,  the 
army  of  the  United  States  during  the  Mexican  War,  and  the  AUied 
forces  in  the  Crimea,  abstained  wholly  or  in  the  main  from  the  seiz- 
ure of  private  property  in  either  manner;, but  in  each  case  the  con- 
duct of  the  invader  was  dictated  solely  by  motives  of  momentary 
policy,  and  his  action  is  thus  valueless  as  a  precedent.  There  is 
nothing  to  show  that  the  governments  of  any  of  the  countries  men- 
tioned have  regarded  the  levy  of  contributions  and  requisitions  as 
improper;  and  that  of  the  United  States,  while  allowing  its  generals 
in  Mexico  to  use  their  discretion  as  to  the  enforcement  of  their  right, 
expressly  affirmed  it  in  the  instructions  under  which  they  acted. 
One  of  the  articles  of  the  proposed  Declaration  of  Brussels,  had  it 
hecome  law,  would  have  deprived  an  invader  of  all  right  to'  levy 
contributions  except  in  the  single  case  of  a  payment  in  money  being 
required  in  lieu  of  a  render  in  kind,  and  would  therefore  have  ena- 
bled him  at  a  maximum  to  demand  a  sum  not  greater  than  the 
value  of  all  articles  needed  for  the  use  and  consumption  of  the  army 
and  not  actually  requisitioned.  But  so  long  as  armies  are  of  the 
present  size  it  may  be  doubted  whether  the  inhabitants  of  an  occu- 
pied territory  would  gain  much  by  a  rule  under  which  an  invader 
would  keep  possession  of  so  liberal  a  privilege;  and  though  the  repre- 
sentatives of  some  minor  states  put  forward  the  view  that  a  bel- 
ligerent ought  to  pay  or  definitely  promise  to  pay  for  requisitioned 
articles,  the  scheme  of  declaration  as  finally  settled  gave  to  the 
right  of  requisition  the  entire  scope  which  is  afforded  by  the  so- 
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called  "necessities"  of  war.  It  must  not  be  forgotten  that  in  the 
war  of  1870-1  the  right  of  levying  contributions  and  requisitions 
was  put  in  force  with  more  than  usual  severity. 

The  subject  of  the  appropriation  of  private  property  by  way  of 
contribution  and  requisition  can  not  be  left  without  taking  notice 
of  a  doctrine  which  is  held  by  a  certain  school  of  writers,  and  which 
the  assailants  of  the  right  of  maritime  capture  use  in  the  endeavor 
to  protect  themselves  against  a  charge  of  inconsistency.  It  is 
denied  that  contributions  and  requisitions  are  a  form  of  appropria- 
tion of  private  property.  As  piUage  is  not  now  permitted,  payments 
in  lieu  of  it  must,  it  is  said,  have  become  illegal  when  the  right  to 
pillage  was  lost;  a  new  "juridical  motive"  must  be  sought  for  the 
levy  of  contributions  and  requisitions;  and  it  is  found  in  "a  right, 
recognized  by  public  law  as  belonging  to  an  occupying  belligerent,^ 
to  exercise  sovereign  authority  to  the  extent  necessary  for  the  main- 
tenance and  safety  of  his  army  in  the  occupied  country,  where  the 
power  of  the  enemy  government  is  suspended  by  the  ieffect  of  his 
operations."  Private  property  is  thus  not  appropriated,  but  "sub- 
jected to  inevitable  charges"  laid  upon  it  in  due  course  of  ordinary 
pubHc  law."  It  is  not  the  place  here  to  discuss  the  assertion  that 
an  invader  temporarily  stands  in  the  stead  of  the  legitimate  sover- 
eign. It  is  enough  for  the  moment  to  say  that  the  legal  character  of 
military  occupation  will  be  shown  later  to  be  wholly  opposed  to  the 
doctrine  of  such  substitution,  that  in  order  to  find  usages  of  occu- 
pation which  require  that  doctrine  to  explain  them  it  is  necessary 
to  go  back  to  a  time  of  less  regulated  violence  than  the  present,  that 
taking  occupation  apart  from  any  question  as  to  contributions  and 
requisitions  practice  and  opinion  have  both  moved  steadily  away 
from  the  point  at  which  substitution  was  admitted,  and  that  thus 
the  theory  which  affects  to  be  a  progress  is  in  truth  a  retrogression. 
On  the  minor  point  of  the  alleged  necessity  of  the  charges  laid  by 
way  of  contribution  and  requisition  on  the  population  of  an  occupied 
territorjr,  it  can  hardly  be  requisite  to  point  out  that  no  such  neces- 
sity exists.  It  is  often  impracticable  to  provide  subsistence  and 
articles  of  primary  necessity  for  an  army  without  drawing  by  force 
upon  the  resources  of  an  enemy's  country;  labor  is  often  urgently 
wanted,  and  when  wanted  it  must  be  obtained;  but  there  is  nothing 
to  prevent  a  belligerent  from' paying  on  the  spot  or  giving  acknowl- 
edgments of  indebtedness  binding  himself  to  future  payment.  If 
a  state  can  not  afford  to  pay,  it  simply  labors  under  a  disadvantage 
inseparable  from  its  general  position  in  the  world,  and  identical  in 
nature  with  that  which  weighs  upon  a  coimtry  of  small  population  or 
weak  frontier.  Whether  states  can  not  or  will  not  pay,  fictions 
can  not  be  admitted  into  law  in  order  to  disguise  the  fact  that  pri- 
vate property  is  seized.  That  its  seizure  is  effective,  and  that  seiz- 
ure as  no\^{  managed  is  a  less  violent  practice  than  many  with  which 
belligerent  populations  unhappily  become  famihar,  has  been  aheady 
said.  It  may  be  indulged  in  without  shame  while  violence  is  legiti- 
mate at  all;  "and  so  long  as  the  practice  lasts,  it  wiU  be  better  to  call 
it  honestly  .what  it  is  than  to  pretend  that  it  is  authorized  by  a  right 
which  a  belligerent  does  not  possess  and  a  necessity  that  does  not 
exist. 

Hall,  pp.  445-448.-;  BluntschU  Vu  Droit  du  Butin,  Rev.  de  Droit  Int.  ix,  545. 
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The  occupant  is  not  to  levy  contributions  for  the  mere  purpose  of 
enriching  himself. 

It  may  sometimes  be  justifiable  to  levy  a  money  contribution  on 
one  place,  in  order  to  spend  it  on  the  purchase  of  requisitions  in  kind 
at  another  place.  The  burden  of  the  war  may  thus  be  more  equi- 
tably distributed,  falling  on  the  inhabitants  generally,  rather  than 
upon  individual  ovmers  of  the  property  which  may  be  required. 
Holland,  p.  55. 

UsvaUy,  as  I  have  said,  the  taxes  of  the  old  Government  ought  to 
be  sufficient  to  meet  the  expenses  of  the  administration  of  the  occu- 
pied territory.  But  it  may  happen  otherwise,  and  then  the  occupant 
is  entitled  to  procure  the  necessary  additional  funds  by  means  of 
Contributions  of  War — "extraordinary contributions,"  as  opposed,  to 
ordinary  taxation,  to  use  the  term  applied  to  them  in  the  Report  of 
the  examining  Committee  of  the  first  Hague  Conference.  The  occu- 
pant has  further  the  war  right,  founded  on  usage — ^for  the  Reglement 
confers  no  rights  on  an  occupant,  it  only  restricts  and  regulates  those 
which  custom  gives  him — of  providing  for  the  needs  of  his  army  by 
levying  contributions  from  the  inhabitants  of  the  occupied  territory. 
"The  needs  of  his  army" — these  words  indicate  the  sole  legitimate 
object,  as  well  as  the  quantitative  limit,  of  the  levy.  It  is  unlawful 
for  the  occupant  to  seek  by  such  a  method,  to  replenish  his  national 
treasury;  any  contributions  imposed  must  be  imposed  to  supply  the 
wants  of  the  occupying  army.  Of  course  there  wiU  result  therefrom 
a  saving  to  the  occupying  belligerent's  exchequer,  which  is  thus  re- 
lieved of  the  cost  of  maintenance  of  the  army  of  occupation.  But  so 
long  as  not  more  than  the  cost  of  such  maintenance  may  be  exacted 
from  the  occupied  territory,  the  extent  of  the  contributions  is  kept 
within  bounds,  and  as  the  occupying  belligerent  cannot  be  certain 
that  he  wUl  not  eventually  be  forced,  by  the  fortune  of  war,  to  pay 
his  opponent  a  war  indenmity  in  which  the  contributions  will  be 
taken  mto  account,  he  is  usually  led  by  self-interest  to  keep  the 
amount  of  his  exactions  well  within  the  regulated  limits. 
Spaight,  p.  382. 

Contribution  is  a  payment  in  ready  money  demanded  either  from 
municipalities  or  from  inhabitants,  whether  enemy  subjects  or  foreign 
residents. 

Oppenheim,  vol.  2,  p.  186. 

Unlike  requisitions,  which  may  be  demanded  by  the  commander 
on  the  spot,  contributions  are  not  to  be  collected  except  on  the  re- 
sponsibility of  the  General  in  command,  and  under  a  written  order. 
He  may  levy  them  for  the  needs  of  the  army  of  occupation,  or  for  the 
expenses  of  the  administration  of  the  occupied  territory.  It  will  be 
remembered  that  the  ordinary  taxes  are  paid  into  the  treasury  of 
the  invader,  who  is  bound  to  use  them  for  administrative  purposes 
to  the  same  extent  as  the  dispossessed  government.  Unless,  there- 
fore, the  yield  from  the  usual  sources  of  revenue  is  extraordine^rily 
small,  there  will  be  no  need  of  contributions  for  the  everyday  work 
of  keeping  order  and  doing  justice  between  man  and  man.  But  the 
permission  to  take  them  for  the  needs  of  the  army  of  occupation  opens 
out  a  wide  possibility  of  exaction.     It  is  quite  true  that  a  contribution 
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in  money  may  sometimes  be  less  irksome  than  a  render  in  kind,  and 
may  indeed  go  further  if  the  sum  made  over  is  spent  in  an  advan- 
tageous purchase  of  supplies;  but  it  is  also  true  that  a  whole  province 
may  be  impoverished  by  pecimiary  demands  that  come  within  the 
letter  of  the  Hague  Regulations.  Suppose,  forinstance,  that  a  poor 
but  warlike  state  invaded  a  neighbor  and  gained  initial,  successes. 
It  might  maintain  its  forces  and  keep  up  their  military  equipmeiiyfc 
for  a  long  time  by  constantly  levying  contributions  "  applied  to  the 
needs  of  the  army."  Thus  the  Napoleonic  principle  of  making  the 
war  support  itself  might  be  carried  out  with  rigor,  while  the  letter  of 
the  rules  formulated  at  the  Conferences  of  1899  and  1907  was  strictly 
observed.  In  this  particular  matter  the  Regulations  protect  in- 
habitants of  occupied  districts  against  pecuniary  exactions  levied 
'merely  for  the  enricliment  of  states  or  individuals;  and  doubtless 
this  is  a  great  gain.  But,  literally  interpreted,  they  do  not  prevent 
a  country  from  charging  the  largest  share  of  the  expenses  of  its  war  on 
the  unfortunate  inhabitants  of  districts  overrun  by  its  armies. 
Lawrence,  p.  445. 

B  XLI  ran  that  "the  enemy  in  levying  contributions,  whether  as 
equivalents  for  taxes  or  for  payments  which  should  be  made  in  kind 
or  as  fines,  will  proceed  as  far  as  possible  according  to  the  rules," 
etc.  (see  H  LI).  The  "payments  which  should  be  made  in  kind" 
are  those  which  H  XLIX  contemplates  as  being  levied  for  military 
necessities,  and  that  H  XLIX  was  not  intended  to  prohibit  fines  is 
shown  by  H  L  regulating  them,  B  XLI  is  not  therefore  at  variance 
with  H  XLIX  in  respect  of  the  objects  for  which  it  contemplates  the 
levy  of  money  contri'butions,  but  the  later  article  marks  a  step  in  ad- 
vance in  expressly  limiting  them  to  those  objects.  The  invader  must 
not  exact  them  in  order  further  to  eke  out  the  cost  of  the  war. 
Westlake,  vol.  2,  p.  105. 

Bansom. 

It  must  be  observed  that  H  XLIX  and  H  L  have  nothing  to  do 
with  a  payment  in  the  nature  of  ransom,  which  an  invader  may  make 
the  condition  of  sparing  to  a  place  not  yet  occupied  the  mischief  that 
would  result  from  a  lawful  operation  of  war. 
Westlake,  vol.  2,  p.  106. 

The  restriction  which  places  modern  opinion  in  the  sharpest  con- 
trast to  what  was  comnion  as  late  as  the  early  part  of  the  nineteenth 
century  is  that  by  which  H  XLIX,  as  we  have  seen,  hmits  contri- 
butions, so  far  as  not  expended  on  the  administration  of  the  occupied 
territory,  to  an  equivalent  for  re(juisitions.  Where  the  things  or 
services  which  an  army  wants  in  kind  for  its  use  are  to  be  found  or 
obtained  in  the  territory,  it  may  be  better  both  for  itself  and  for  the 
population  that  it  shall  levy  the  amount  of  their  price  and  buy  them 
or  pay  for  them  than  that  it  should  take  them  without  payment 
from  their  owners  or  from  those  who  can  render  them.  The  burden  is 
then  more  equally  distributed,  and  the  things  and  services  themselves 
may  be  more  easily  obtained  in  the  I'equisite  quantities.  It  was  not 
intended  by  H  XLIX  to  permit  the  levy  of  money  to  be  spent  in 
the  invader's  own  country  in  supplying  the  necessities  of  his  army. 
The  provision  made  at  home  must  be  borne  by  him  out  of  his  general 
resources,  except  so  far  as  he  may  be  able  to  recover  its  cost  from  the 
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enemy  as  a  war  indemnity  at  the  peace.  THe  esactioiis  which  he 
makes  as  an  occupant  are  not  to-be  the  means,  as  they  were  often 
made  to  be,  of  increasing  his  general  ability  to  carry  on  the  war._ 
The  line  thus  drawn,  it  is  true,  is  not  to  be  deduced  from  the  principle' 
that  the  passive  citizen  may  be  made  to  suffer  only  what  it  is  "neces- 
sary" or  "natural"  for  the  eneriiy  of  his  state  to  do  in  order  ]to  break 
down  the  resistance  of  his  state,  even  when  it  is  guarded  by  the 
qualification,  necessary  or  natural  in  the  course  of  military  operations. 
But  it  is  a  practical  alleviation  of  the  application  of  that  principle,' 
and  it  can  only  be  made  a  tangible  line  by  msisting,  first,  on  the  limi"' 
tation  of  requisitions  to  the  consumption  or  immediate  use  of  the 
occupying  army,  and  secondly,  on  a  limitation  of  contributions  which 
which  makes  tnem  a  substitute  for  requisitions  so  limited. 
Westlake,  vol.  2,  pp.  Ill,  112. 

"No  principle  is  better  established  than  that  a  nation  at  war  has 
the  right  of  shifting  the  burden  off  itself  and  imposing  it  on  the 
enemy  by  exacting  military  contributions.  The  mode  of  making 
such  exactions  must  be  left  to  the  discretion  of  the  conqueror,  but  it 
should  be  exercised  in  a  manner  conformable  to  the  rules  of  civilized 
warfare. 

"The  right  to  levy  these  contributions  is  essential  to  the  successful 
prosecution  of  war  in  an  enemy's  country,  and  the  practice  of  nations 
has  been  in  accordance  with  this  principle.  It  is  as  clearly  necessary 
as  the  right  to  fight  battles,  and  its  exercise  is  often  essential  to  the 
subsistence  of  thearmy." 

President  Polk,  special  message,  Feb.  10,  1848,  Richaj-dson's  Messages,  IV,  571, 

"While  it  is  held  to  be  the  right  of  the  conqueror  to  levy  contribu- 
tions upon  the  enemy  in  their  seaports,  towns,  or  provinces  which 
may  be  in  his  military  possession  by  conquest,  and  to  apply  the  pro- 
ceeds to  defray  the  expense  of  the  war,  this  right  is  to  be  exercised 
within  such  limitations  that  it  may  not  savor  of  confiscation.  As 
the  result  of  military  occupation  the  taxes  and  duties  payable  by 
the  inhabitants  to  the  former  government  become  payable  to  the 
military  occupant,  imless  he  sees  fit  to  substitute  for  them  other 
rates  or  modes  of  contribution  to  the  expenses  of  the  government. 
The  moneys  so  collected  are  to  be  used  for  the  purpose  of  paying  the 
expenses  of  government  under  the  military  occupation,  such  as  the 
samries  of  the  judges  and  the  police,  and  for  the  payment  of  the 
expenses  of  the  army." 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the 

occupation  of  Santiago  de  Cuba  by  the  American  forces,   Correspondence 

relating  to  War  with  Spain  I,  159. 

New  taxes  not  to  be  levied. — ^The  imposition  of  taxes  being  an  attri- 
bute of  sovereignty,  no  new  taxes  should  be  imposed  by  the  occupant. 
The  occupant  may,  however,  levy  contributions  and  requisitions. 
U.  S.  Manual,  p.  112. 

Cash,  over  and  above  taxes,  may  be  requisitioned  from  the  inhabi- 
tants, and  is  then  called  a  "contribution."  The  occupant  may  not, 
however,  levy  a  contribution  for  the  purpose  of  enriching  himself, 
and  it  can  only  be  applied  to  the  needs  of  the  army  or  of  the  adminis- 
tration of  the  territory  in  question. 
Edmonds  and  Oppenheim,  art.  423. 
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War  levies  are  therefore  only  allowed: 

1.  As  a  substitute  for  taxes. 

2.  As  a  substitute  for  the  supplies  to  be  furnished  as  requisitions 
by  the  population. 

3.  As  punishments. 

As  to  1:  This  rests  upon  the  right  of  the  power  in  occupation  to 
raise  and  utilize  taxes. 
As  to  2:  In  cases  where  the  provision  of  prescribed  objects  in  a 

E articular  district  is  impossible,  and  in  consequence  the  deficiency 
as  to  be  met  by  purchase  in  a  neighboring  district. 
German  War  Book,  p.  178. 

Article  49,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  198,  Austro-Hungarian  Manual,  1913, 


GENERAL    PENALTY    FOR   ACTS    OF    INDIVIDUALS,    FORBID- 
DEN  TO  OCCUPANT. 

No  general  penalty,  pecuniary  or  otherwise,  shall  be  inflicted 
upon  the  population  on  account  of  the  acts  of  individuals 
for  which  they  cannot  be  regarded  as  jointly  and  severally 
responsible.^ — Article  50,  Regulations,  Hague  Convention  IV,  1907. 

[For  the  statements  concerning  Article  50,  Hague  Convention  II, 
1899,  contained  in  "Reports  to  the  Hague  Conferences,"  see  the  dis- 
cussion above,  under  Article  49,  Hague  Convention  IV,  1907.] 

Exception — imperatlTe  militaiy  necessity. 

It  has  been  confessed  that  it  is  impossible  to  set  bounds  to  the 
demands  of  military  necessity;  there  may  be  occasions  on  which  a 
violent  repressive  system,  like  that  from  which  the  foregoing  examples 
have  been  drawn,  may  be  needed  and  even  in  the  ena  humane; 
there  may  be  occasions  in  which  the  urgency  of  peril  might  excuse 
excesses  such  as  those  committed  by  Napoleon  in  Italy  and  Spain. 
But  it  is  impossible  also  not  to  recognize  that  in  very  many  cases, 
probably  indeed  in  the  larger  number,  the  severity  of  the  measures 
adopted  by  an  occupying  army  is  entirely  disproportioned  to  the 
danger  or  the  inconvenience  of  the  acts  which  it  is  intended  to  pre- 
vent; and  that  when  others  than  the  perpetrators  are  punished,  the 
outrage  which  is  done  to  every  feeling  of  justice  and  humanity  can 
only  be  forgiven  where  military  necessity  is  not  a  mere  phase  of  con- 
venience, but  an  imperative  reality. 
Hall,  pp.  491-493. 

Hostages  to  gnaiantee  ordei. 

Hostages  are  sometimes  seized  by  way  of  precaution  in  order  to 
guarantee  the  maintenance  of  order  in  occupied  territory.  The 
usage  which  forbids- that  the  life. of  any  hostage  shall  be  taken,  for ' 
wha;t  ever  purpose  he  has  been  seized  or  accepted,  and  which  requires 
that  he  shall  be  treated  as  a  prisoner  of  war,  renders  the  measure 
unobjectionable;  but  in  proportion  as  it  is  unobjectionable  it  fails  to 
be  deterrent.  The  temporary  absence  of  a  deposit  which  must  be 
returned  in  the  state  in  which  it  was  received  can  only  prevent  action 
where  it  is  a  necessary  means  to  action;  and  the  detention  of  hostages 
when  they  are  treated  in  a  legal  manner  can  only  be  of  use  if  it  totally 
deprives  a  population  of  its  natural  leaders.  Hence  the  seizure  of 
hostages  is  less  often  used  as  a  guarantee  against  insurrection  than 
as  a  momentary  expedient  or  as  a  protection  against  special  dangers, 
which  it  is  supposed  can  not  otherwise  be  met.  In  such  cases  a 
belligerent  is  sometimes  drawn  by  the  convenience  of  intimidation 
into  acts  which  are  clearly  in  excess  of  his  rights.     In  1870  the  Ger- 

» This  article  Is  substantially  identical  with  Article  50,  Regulations,  Hague  Convention  H,  1899j 
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mans  ordered  that  'railways  having  been  frequently  damaged,  th& 
trains  shall  be  accompanied  by  well-known  and  respected  persons 
inhabiting  the  towns  or  other  localities  in  the  neighborhood  of  the 
lines.  These  persons  shall  be  placed  upon  the  engine,  so  that  it  may 
be  understood  that  in  every  accident  caused  by  the  hostility. of  th|& 
inhabitants,  their  compatriots  will  be  the  first  to  suffer.  The  com- 
petent civil  and  military  authorities  together  with  the  railway  com- 
panies and  the  etappen  commandants  will  organize  a  service  of  host- 
ages to  accompany  the  trains.'  The  order  was  universally  and 
justly  reprobated  on  the  ground  that  it  violated  the  principle  which 
denies  to  a  belligerent  any  further  power  than  that  of  keeping  his 
hostage  in  confiiiement;  and  it  is  for  governments  to  consider  whether 
it  is  worth  while  to  retain  a  right  wiich  can  only  be  made  effective 
by, means  of  an  illegal  brutality  which  existing  opinion  refuses  to 
condone. 

Hall,  pp.  493,  494;  D'Angeberg,  No.  686;  Calvo,  ii,  1868-71. 

Collective  punishment  usually  takes  the  form  of  a  pecuniary  levy  or 
fine;  but,  although  Article  L  appears  among  the  provisions  relative 
to  levies  in  money  or  kind,  and  the  treatment  of  hostile  property 
generally,  it  was  intended  to,  and  does  in  terms,  apply  to  any  kind 
of  collective  punishment.  Of  all  the  pimishments  used  by  war  law, 
fines  are  the  commonest  and  in  many  ways  the  most  satisfactory  and 
humane. 

Spaight,  p.  408. 

Exceptions — lepiisals  and  hostages. 

Whoever  does  not  comply  with  his  commands,  or  commits  a  pro- 
hibited act,  may  be  punished  by  him;  but  article  50  of  the  Hague 
Regulations  expressly  enacts  the  rule  that  no  general  'penalty,  pe- 
cuniary or  otherwise,  may  be  inflicted  on  the  population  on  account 
of  the  acts  of  individuals  for  which  it  cannot  he  .regarded  as  col- 
lectively responsible.  It  must,  however,  be  specially  observed  that 
this  rule  does  not  at  all  prevent  reprisals  on  the  part  of  beUigerents 
occupying  enemy  territory.  In  case  acts  of  illegitimate  warfare  are 
committed  by  enemy  individuals  not  belonging  to  the  armed  forces, 
reprisals  may  be  resorted  to,  although  practically  innocent  individ- 
uals are  thereby  punished  for  illegal  acts  for  which  they  are  neither 
legally  nor  moralty  responsible — for  instance,  when  a  village  is 
burned  by  way  of  reprisal  for  a  treacherous  attack  committed  there 
on  enemy  soldiers  by  some  unknown  individuals.  Nor  does  this 
new  rule  prevent  an  occupant  from  taking  hostages  in  the  interest 
of  the  safety  of  the  line  of  communication  threatened  by  guerillas 
not  belonging  to  the  armed  forces,  or  for  other  purposes,  although  the 
hostage  must  suffer  for  acts  or  omissions  of  others  for  which  he  ia 
neither  legally  nor  morally  responsible. 
Oppenheim,  vol.  2,  p'.  212. 

Collective  responsibility. 

At  first  sight  these  words  [of  article  50,  Hague  Convention  IV, 
1907]  would  seem  to  forbid  aU  severities  agaijist  local  authorities  or 
p^plllations  ia  the  aggregate;  but  the  last  phase  points  towards  a 
modification  of  this  dew.  For  by  prohibiting  such  penalties  when 
the  community  cannot  be  held  collectively  responsible,  it  allows  them. 
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inferenti'ally  when  responsibility  can  be  brought  home.     If  a  detach- 
ment occupying  a  village  were  slaughtered  in  the  night  while  asleep, 
few  would  venture  to  argue  that  the  community  had  no  collective 
responsibility,  should  a  conspiracy  of  silence  baffle  all  attempts  to 
discover  the  actual  pernetrators  of  the  massacre.     On  the  other 
hand,  if  a  train  were  derailed  in  the  night  while  passing  through  a  wild 
ravine  far  from  human  habitation,  few  would  accept  the  doctrine 
that  the  population  for  miles  aroimd  must  have  kno-wTi-of  the  deed 
and  assisted  in  it  directly  or  indirectly.     It  resolves  itself  into  a  mat- 
ter of  evideiice,  though  the  proof  must  necessarily  be  of  that  rou^h 
and  ready  kind  which  alone  is  possible  in  warfare.     When  the  com- 
plicity of  the  inhabitants  is  evident  either  by  direct  proof  or  from  the 
circumstances  of  the  case,  they  are  not  protected  by  the  article  we 
are  discussing,  and  retribution  could  hardly  take  a  milder  form  than 
a  pecuniary  fine.     Ther  Germans  in  France  during  the  war  of  1870,, 
and  the  British  in  South  Africa  during  the  Boer  War,  levied  such 
fines  when  the  responsibility  of  the  population  was.  more  construc- 
tive than  actual.     But  it  must  be  noted  that  there  was  no  Hague= 
Code  in  existence  when  the  former  conflict  was  fought,  and  also- 
that  the  Boer  republics  had  not  been  allowed  to  take  part  in  th© 
Peace  Conference  of  1899,  which  made  the  rules  it  drew  up  binding 
on  the  signatory  powers  only  in  their  wars  with  one  another.     la 
neither  case,  therefore,  were  the  combatants  under  any  obligation, 
to  observe  the  Hague  Regulations.     Had  they  been  so  bound,  we 
may  hold  that  they  ought  to  have  abstained  not  only  from  levying^ 
fines  when  it  was  impossible  to  bring  home  responsibility  to  the  in- 
habitants generally,  but  also  from  other  forms  of  collective  penalty 
to  which  resort  was  sometimes  had  in  the  hke  case.     We  refer  to  the 
destruction  of  houses  and  farms  and  the  compulsion  put  on  the  prin- 
cipal inhabitants  to  make  them  ride  on  the  military  trains  running^ 
through  their  districts.     Such  severities  may  be  justified  under  the 
terms  of  Article  50  when  it  is  evident  that  the  whole  population 
sympathizes  with  the  doers  of  the  acts  complained  Of  and  protects 
them  from  capture,  but  not  otherwise.     No  general  can  be  expected 
to  sit  down  quietly  and  do  nothing,  while  his  sentinels  and  scouts  are 
cut  off,  and  his  convoys  intercepted  in  a  district  which  is,  in  theory,, 
engaged  imder  his  protection  in  the  pursuits  of  peaceful  industry. 
But  he  is  bound  to  make  every  effort  to  discover  the  actual  offenders, 
and  only  when  he  fails  through  the  determination  of  the  inhabitants- 
to  screen  them  ought  he  to  apply  such  general  penalties  as  fines, 
burnings,  and  the  seizure  of  hostages.     This  view  of  the  Hague  Ee'^u- 
lation  that  deals  with  the  matter  regards  it  as  aUowing  reprisal  in 
the  form  of  general  penalties  when  there  is  no  doubt  about  collective 
responsibility,  while  forbidding  anything  of  the  kind  if  no  such  re- 
sponsibihty  can  be  established.     Professor  Oppenheim,"  however^ 
and  also  Professor  Hollandj^"  take  the  groimd  that  Article  50  has  no 
bearing  on  reprisal,  and  simply  provides  for  cases  in  which  the  ques- 
tion of  it  does  not  arise.     If  this  view  be  correct,  the  commander  of 
an  occupying  force  is  free  to  inflict  any  kind  of  severity  on  a  district 
he  has  overran,  if  only  he  bethinks  himself  of  saying  that  it  is  done 
by  way  of  reprisal  for  certain  unlawful  acts  perpetrated  by  inhab- 
itants or  with  their  connivfuace.     An  article  that  can  be  circumvented 

1  International  Law,  vol.  2,  p.  175.  '  The  Law  of  War  on  Land,  p.  55. 
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SO  easily  is  hardly  worth  enacting.     It  is  better  to  deduce  the  excep- 
tions to  a  rule  from  its  own  principles  than. to  set  it  aside  at  will  on 
account  of  extraneous  considerations. 
Lawrence,  pp.  447-449. 

General  insuiiection. 

A  case  apart  from  all  the  others,  and  least  likely  of  any  to  be  treated 
with  leniency,  occurs  when  the  inhabitants  of  occupied  districts 
break  out  into  a  general  insurrection  against  the  invaders.  The 
army  of  occupation  is  obliged  for  the  sake  of  its  own  safety  to  treat 
such  insurgents  with  the  utmost  severity.  The  codes  of  the  Brus- 
seb  Conference  and  the  two  Hague  Conferences  are  silent  on  the 
subject  of  the  fate  in  store  for  them,  and  so  is  the  manual  of  the 
Institute  of  International  Law,  while  Article  85  of  the  Instructions 
for  the  Armies  of  the  United  States  renders  them  liable  to  the  death 
penalty  imder  the  name  of  "war  rebels."  The  constant  conflict 
between  the  views  of  the  great  military  powers  and  the  secondary 
states  always  became  more  marked  than  usual  when  their  treatment 
was  discussed.  In  consequence  no  mention  was  made  of  the  matter 
in  the  R^glement  attached  to  the  Hague  Convention  with  respect  to 
the  Laws  and  Customs  of  War  on  Land;  but  there  can  be  no  doubt 
that  an  invader  is  allowed  by  the  laws  of  war,  as  deduced  from  usage, 
to  treat  all  concerned  in  such  risings  as  imauthorized  combatants. 
Indeed,  this  proposition  is  not  seriously  controverted.  The  objec- 
tions raised  are  directed  against  any  verbal  recognition  of  it  that 
would  seem  tantamount  to  a  surrender  of  high-souled  patriots  by 
their  own  goverimient  to  the  enemy's  executioners. 
Lawrence,  pp.  516,  517. 

For  example,  no  penalty,  whether  in  money  or  in  services,  can  be 
imposed  on  a  district  which  it  is  claimed  has  been  constructively 
occupied  by  virtue  of  a  notice  posted  at  some  point  of  it,  if  such 
notice  could  not  come  to  the  knowledge  of  the  district  as  a  whole 
before  the  act  which  it  is  desired  to  pimish  was  committed.  Nor 
can  a  penalty  be'  imposed  on  a  district  more  extensive ,  than  can 
justly  be  supposed  to  share  the  responsibility  for  the  act  which  it  is 
desired  to  punish. 

Westlake,  vol.  2,  p.  106. 

CoUechve  punisJiment  authorized. — Collective  pimishments  may  be 
inflicted  for  such  offenses  as  the  community  has  committed  or  per- 
mitted to  be  committed.  Such  offenses  are  not  necessarily  limited 
to  violations  of  the  laws  of  war.  Any  breach  of  the  occupant's 
proclamations  or  martial-law  regulations  may  be  punished  collec- 
tively. For  instance,  a  town  or  village  may  be  held  collectively 
responsible  for  'damage  done  to  railways,  telegraphs,  roads,  and 
bridges  in  the  vicinity.  The  most  frequent  form  of  collective  pun- 
ishment consists  in  fines. 
U.  S.  Manual,  p.  123. 

No  collective  penalty,  pecuniary  or  otherwise,  may,  however,  be 
inflicted  on  the  population  on  account  of  the  acts  of  individuals  for 
which  it  cannot  be  regarded  as  collectively  responsible. 
Edmonds  and  Oppenheim,  art.  385. 
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A  contribution  should  not  be  exorbitant  and  may  no  longer  be 
used  as  a  means  of  pressure  or  of  punishment, 
Edmonds  and  Oppenheim,  Art.  424. 

Bepiisals. 

.Although  collective  punishment  of  the  population  is  forbidden 
for  the  acts  of  individuals  for  which  it  cannot  be  regarded  as  collec- 
tively responsible,  it  may  be  necessary  to  resort  to  reprisals  against 
a  locality  or  community,  for  some  act  committed  by  its  inhabitants, 
or  members  who  cannot  be  identified. 

What  kiads  of  acts  should  be  resorted  to  as  reprisals  is  for  the 
consideration  of  the  injured  party.    Acts  done  by  way  of  reprisals 
must  not,  however,  be  excessive  and  must  not  exceed  the  degree  of 
violation  committed  by  the  enemy. 
Edmonds  and  Oppenheim,  Arts.  458,  459. 

War  levies  are  therefore  only  allowed: 

1.  As  a  substitute  for  taxes. 

2.  As  a  substitute  for  the  supplies  to  be  furnished  as  requisitions 
by  the  population. 

3.  As  punishments. 
German  War  Book,  p.  178. 

Article  50,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  199,  Austro-Hungarian  Manual,  1913. 


CONTEIBUTIONS,  HOW  COLLECTED  BY  OCCUPANT- 
RECEIPTS. 

No  contribution  shall  be  collected  except  under  a  written 
order,  and  on  the  responsibility  of  a  commander-in-chief. 

The  collection  of  the  said  contribution  shall  only  be  effected 
as  far  as  possible  in  accordance  with  the  rules  of  assessment 
and  incidence  of  the  taxes  in  force. 

For  every  contribution  a  receipt  shall  be  given  to  the  con- 
tributors."^— Article  51,  Regulations,  Hague  Convention  IV,  1907. 

[For  the  statements  concerning  Article  51,  Hague  Convention, 
II,  1899,  contained  in  "Reports  to  the  Hague  Conferences,"  see 
the  discussion  above,  under  Article  49,  Hague  Convention  IV,  1907.] 

The  occupant  cannot  cpUect  extraordinary  contributions  of  money, 
save  as  an  equivalent  for  liues,  or  imposts  not  paid,  or  for  payments 
not  made  in  kind. 

Contributions  in  money  can  be  imposed  only  on  the  order  and 
responsibility  of  the  general-in-chief,  or  of  the  superior  civil  author- 
ity established  in  the  occupied  territory,  as  far  as  possible,  in  ac- 
cordance with  the  rules  of  assessment  and  incidence  of  the  taxes  in 
force. 

Institute,  1880,  p.  37. 

Contributions  can  be  levied  only  by  the  commander  in  chief,  or 
by  the  general  of  a  corps  acting  independently. 
Hall,  p.  444. 

Hostages. 

Hostages  are  sometimes  seized  to  secure  the  payment  or  render 
of  contributions  and  requisitions;  and  when  the  amount  demanded 
is  not  provided  by  the  time  fixed,  the  invader  takes  such  measures 
as  may  be  necessary  to  enforce  compliance  at  the  moment  or  to 
guard  by  intimidation  against  future  disobedience. 
Hall,  p.  444. 

Beceipts. 

Receipts  or  'bons  de  requisition'  are  given  in  acknowledgement 
of  the  sums  or  quantities  exacted  in  order  that  other  commanders 
may  not  make  fresh  impositions  without  knowing  the  extent  of  those 
already  levied,  and  to  facilitate  the  recovery  by  the  inhabitants 
from  their  own  government  of  the  amounts  paid,  if  the  latter  deter- 
mines on  the  conclusion  of  peace  to  spread  the  loss  suffered  over 
the  nation  as  a  whole. 
Hall,  pp.  444,  445. 

Liability  incuired  by  "receipt." 

The  "receipt'-'  mentioned  in  this  article  is  intended  as  evidence 
that  money,  goods,  or  services  have  been  exacted,  but  implies,  in 

1  This  article  is  substantially  Identical  with  Article  61,  Regulations,  Hague  Convention  II,  1899. 
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itseH,  no  promise  to  pay  on  the  part  of  the  occupant.  He  does  not 
even  thereby  bind  his  Government,  if  victorious,  to  stipulate  in  the 
Treaty  of  Peace  that  the  receipts  shall  be  honored  by  the  Government 
of  the  territory  which  has  been  under  occupation.  A  Swiss  pro- 
posal, making  it  obligatory  to  honour  the  receipts  mentioned  in 
this  and  the  following  article,  was  indeed  deliberately  rejected  at 
the  first  Hague  Conference. 

An  occupant  may,  of  course,  incur  a  greater  liabiUty  by  the  form 
which  he  chooses  to  give  to  his  receipts,  or  under  the  terms  of  a  general 
proclamation  which  he  has  issued. 
Holland,  p.  55. 

Contribution  is  a  payment  in  ready  money  demanded  either 
from  municipalities  or  from  inhabitants,  whether  enemy  subjects 
or  foreign  residents.  Whereas  formerly  no  general  rules  concerning 
contributions  existed,  articles  49  and  51  of  the  Hague  Regulations 
now  enact  that  contributions  may  not  be  demanded  extortionately, 
but  exclusively  for  the  needs  of  the  army^  in  order,  for  instance,  to 
pay  for  requisitions  or  for  the  administration  of  the  locality  in  ques- 
tion. They  may  be  imposed  by  a  written  order  of  a  commander- 
in-chief  only,  in  contradistinction  to  requisitions  which  may  be 
imposed  by  a  mere  commander  in  a  locality.  They  may  not  be 
imposed  indiscriminately  on  the  inhabitants,  but  must  so  far  as 
possible  be  assessed  upon  such  inhabitants  in  compliance  with  the 
rules  in  force  of  the  respective  enemy  Government  regarding  the 
assessment  of  taxes.  And,  finally,  for  every  individual  contribution 
a  receipt  must  be  given.  It  is  apparent  that  these  rules  of  the  Hague 
Regulations  try  to  exclude  all  arbitrariness  and  despotism  on  the 
part  of  an  invading  enemy  with  regard  to  contributions,  and  that  they 
try  to  secure  to  the  individual  contributors  as  well  as  to  contributing 
municipalities  the  possibility  of  being  indemnified  afterwards  by 
their  own  Government,  thus  shifting,  so  far  as  possible,  the  burden 
of  supporting  the  war  from  private  individuals  and  municipalities 
to  the  State  proper. 

Oppenheim,  vol.  2,  p.  186. 

It  will  be  remembered  that  the  ordinary  taxes  are  paid  into  the 
treasury  of  the  invader,  who  is  bound  to  use  them  for  administrative 
purposes  to  the  same  extent  as  the  dispossessed  government.  Unless, 
therefore,  the  yield  from  the  usual  sources  of  revenue  is  extraordi- 
narily small,  there  will  be  no  need  of  contributions  for  the  everyday 
work  of  keeping  order  and  doing  justice  between  man  and  man. 
But  the  permission  to  take  them  for  the  needs  of  the  army  of  occu- 
pation opens  out  a  wide  possibility  of  exaction.  It  is  quite  true  that 
a  contribution  in  money  may  sometimes  be  less  irksome  than  a 
render  in  kind,  and  may  indeed  go  further  if  the  sum  made  over  is 
spent  in  an  advantageous  purchase  of  supplies;  but  it  is  also  true 
that  a  whole  province  may  be  impoverished  by  pecuniary  demands 
that  come  within  the  letter  of  the  Hague  Regulations.  Suppose, 
for  instance,  that  a  poor  but  warlike  state  invaded  a  neighbor  and 
gained  initial  successes.  It  might  maintain  its  forces  and  keep  up 
their  military  equipment  for  a  long  time  by  constantly  levying  con- 
tributions "appfied  to  the  needs  of  the  army."  Thus  the  Napoleomc 
principle  of  making  the  war  support  itself  might  be  carried  out  with 
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rigor,  while  tlie  letter  of  the  rules  formulated,  at  the  Conferences  of 
1899  and  1907  was  strictly  observed.  In  this  particular  matter  the 
Kegulations  protect  inhabitants  of  occupied  districts  against  pecuniary- 
exactions  levied  merely  for  the  enrichment  of  states  or  individuals; 
and  doubtless  this  is  a  great  gain.  But,  literally  interpreted,  they 
do  not  prevent  a  country  from  charging  the  largest  share  of  the 
expenses  of  its  war  on  the  unfortunate  inhabitants  of  districts  over- 
run by  its  armies.  In  levying  contributions,  whatever  may  be  the 
object  in  view,  the  assessment  in  use  for  the  purpose  of  ordinary 
taxation  is  to  be  followed  as  far  as  possible,  and  receipts  are  to  be 
given  to  the  contributories.  But  there  are  no  provisions  for  repaying 
them  and  they  cannot  expect  anything  of  the  Kind,  unless  then-  own 
government,  by  way  of  equalizing  burdens,  gives  them  compensation 
after  the  war  from  the  general  taxation  of  the  whole  country,  as 
France  did  in  1871  to  those  who  had  borne  the  brunt  of  the  German 
exactions. 

Lawrence,  pp.  445, 446. 

B  XLI  allowed  contributions  to  be  levied  also  by  the  civil  authority 
established  by  the  occupant. 
Westlake,  vol.  2,  p.  107. 

Contributions  (payments  in  money)  can  only  be  exacted  by  virtue 
of  an  order  from  the  commander  in  chief  of  the  army.     The  troops 
are  required  to  give  receipts  for  such  payments. 
Art.  17,  Eussian  Instructions,  1904. 

A  contribution  may  not  be  collected  except  under  a  written  order 
and  on  the  responsibility  of  a  commander-m-chief.     The  collection 
must  be  made  as  far  as  is  possible  on  the  basis  of  the  assessment  of 
taxes  in  force  at  the  time,  and  a  receipt  must  be  given  to  every  indi-  . 
vidual  contributor. 

Edmonds  and  Oppenlieim,  art.  425. 

The  contribution  shall  be  levied  on  the  communes  or  local  group- 
ings, and  not  on  individuals. 
Jacomet,  p.  80. 

In  regard  to  the  raising  of  war  levies  it  should  be  noted  that  they 
should  only  be  decreed  by  superior  officers  and  only  raised  with  the 
cooperation  of  the  local  authorities.     Obviously  an  acknowledgment 
of  every  sum  raised  is  to  be  furnished. 
German  War  Book,  p.  179. 

Article  51,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  200,  Austro-Hungarian  Manual,  1913. 

Dooley  v.  United  States,  182  U.  S.  223,  230. 

"Upon  the  occupation  of  the  country  [Porto  Rico]  by  the  military- 
forces  of  the  United  States,  the  authority  of  the  Spanish  Government 
was  superseded,  but  the  necessity  for  a  revenue  did  not  cease.  The 
government  must  be  carried  on,  and  there  was  no  one  left  to  admin- 
ister its  functions  but  the  military  forces  of  the  United  States. 
Money  is  requisite  for  that  purpose,  and  money  could  only  be  raised 
by  order  of  the  military  commander.  The  most  natural  method  was 
by  the  continuation  of  existing  duties.  In  adopting  this  method, 
General  Miles  was  fully  justified  by  the  laws  of  war." 


EEQTJISITIOBrS,  PURPOSES  FOE  WHICH  OCCUPANT  MAY  DE- 
MAND—LIMITATIONS  UPON  AMOUNT  AND  NATURE— PAY- 
MENT—RECEIPTS. 

Eequisitions  in  kind  and  services  shall  not  be  demanded 
from  municipalities  or  inhabitants  except  for  the  needs 
of  the  army  of  occupation.  They  shaU  be  in  proportion 
to  the  resources  of  the  country,  and  of  such  a  nature  as 
not  to  involve  the  inhabitants  in  the  obligation  of  taking 
part  in  military  operations  against  their  own  country. 

Such  requisitions  and  services  shall  only  be  demanded  on 
the  authority  of  the  commander  in  the  locality  occupied. 

Contributions  in  kind  shall  as  far  as  possible  be  paid  for 
in  cash;  if  not,  a  receipt  shall  be  given  and  the  payment 
of  the  amount  due  shall  be  made  as  soon  as  possible.' — 

Article  52,  Regulations,  Hague  Convention  IV,  1907. 

Article  52,  Sussian  Amendment. 

During  the  fourth  meeting  of  the  subcommission,  his  excellency 
Mr.  Tcharykow  proposed  to  complete  Article  52  by  a  provision 
that  commanders  of  military  forces,  when  in  occupied  territory, 
should  be  authorized  to  provide,  as  soon  as  possible  during  the 
continuance  of  hostilities,  for  the  redemption  of  receipts  given  for 
contributions  in  kind  called  for  by  the  needs  of  the  army  of  occupa- 
tion. 

This  new  proposal  was  sent  to  the  committee,  where  it  was  recog- 
nized as  being  within  the  spirit  of  Article  52.  After  a  short  dis- 
cussion with  a  view  to  avoid  the  term  'redemption,'  agreement 
was  reached  on  the  following  text  to  become  the  last  paragraph 
of  Article  52 : 

Contributions  in  kind  shall,  as  far  as  possible,  be  paid  for  in  cash; 
if  not,  a  receipt  shall  be  given,  and  pa/yment  sJmU  he  arranged  as  soon 
as  possible. 

The  commission  adopted  this  wording,  and  submits  it  to  the 
Conference. 

Report  to  Hague  Conference,  1907,  from  the  Second  Commiesion,  "Reports  to 
the  Hague  Conferences,"  p.  526. 

[For  the  statements  concerning  Article  52,  Hague  Convention  II, 
1899,  contained  in  "Reports  to  the  Hague  Conferences,"  see  the 
discussion  above,  under  Article  49,  Hague  Convention  IV,  1907.] 

But  if  anything  is  necessary  to  be  taken  from  them  [certain  in- 
habitants of  an  occupied  territory]  for  the  use  of  such  armed  force 
[of  occupation],  the  same  shall  be  paid  for  at  a  reasonable  price. 

Treaty  of  Amity  and  Commerce,  between  the  United  States  and  Prussia,  con- 
cluded July  11,  1799,  Article  XXIII. 

'  This  article,  except  for  the  addition  ol  the  last  fourteen  words,is  substantially  identical  with  Article  52, 
Hague  Convention  JI,  1899. 
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Impositions  in  kind  (requisitions)  demanded  from  communes  or 
Inhabitants,  should  be  in  proportion  to  the  necessities  of  war  as 
generally  recognized,  and  in  proportion  to  the  resources  of  the  country. 

Requisitions  can  only  be  made  on  the  authority  of  the  commander 
in  the  locality  occupied. 
Institute,  1880,  p.  37. 

In  the  second  place,  we  have  a  right  to  make  the  enemy's  country 
contribute  to  the  expenses  of  the  war^  Troops,  in  the  enemy's  coun- 
trj,  may  be  subsisted  either  by  regular  magazines,  by  forced  requi- 
sitions, or  by  authorized  piUage.  It  is  not  always  poUtic,  or  even 
possible,  to  provide  regular  magazines  for  the  entire  supplies  of  an 
army  during  the  active  operations  of  a  campaign.  Where  this 
cannot  be  done,  the  general  is  obliged  either  to  resort  to  mihtary 
requisitions,  or  to  entrust  their  subsistence  to  the  troops  themselves. 
The  inevitable  consequences  of  the  latter  system  are  universal 
pillage,  and  a  total  relaxation  of  disciphne ;  the  loss  of  private  prop- 
erty, and  the  violation  of  individual  rights,  are  usually  followed 
hy  the  massacre  of  straggling  parties,  and  the  ordinary  peaceful 
and  non-combatant  inhabitants  are  converted  into  bitter  and  im- 
placable enemies.  The  system  is,  therefore,  regarded  as  both  impoli- 
tic and  unjust,  and  is  coming  into  general  disuse  among  the  most 
civihzed  nations — at  least  for  the  support  of  the  main  army.  In 
case  of  small  detachments,  where  great  rapidity  of  motion  is  requi- 
site, it  sometimes  becomes  necessary  for  the  troops  to  procure  tneir 
subsistence  wherever  they  can.  In  such  a  case,  the  seizure  of  private 
property  becomes  a  necessary  consequence  of  the  military  opera- 
tions, and  is,  therefore,  unavoidable.  Other  cases  of  similar  char- 
acter might  be  mentioned. .  But  even  in  most  of  these  special  and 
extreme  cases  provisions  might  be  made  for  subsequently  compen- 
sating the  owners  for  the  loss  of  their  property. 
Halleck,  p.  458. 

Contra  as  to  payment. 

[The  occupying  army]  may  take  to  its  own  use  whatever  its  mili- 
tary necessities  require,  as  live  stock,  provisions,  clothing,  etc. 
Whether  it  shall  make  compensation  or  not,  for  movables  of  that 
description  so  taken,  is  matter  of  State  or  belligerent  pohcy  solely. 

,    Dana's  Wheaton,  note  169,  p.  439. 

The  property,  movable  as  well  as  immovable,  of  private  persons 
in  an  invaded  country,  is  to  remain  uninjured.  If  the  wants  of  the 
hostile  army  require,  it  may  be  taken  by  authorized  persons  at  a 
fair  value. 

Woolsey,  p.  219. 

Contia  as  to  payment. 

Requisitions  are  forced  supphes  of  food,  fodder,  horses,  wagons, 
lodging,  niaterial,  labor,  railroad  rolling-stock,  and  so  on,  under  the 
plea  of  nuhtary  necessity.  They  are  made  under  the  authority  of 
the  commander  of  any  detached  force.  Receipts  are  given  for  the 
property  taken,  but  such  receipts  do  not  seem  necessarily  to  involve 
payment  for  the  said  property;  this  is  often  made  by  the  requisi- 
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tioning  force,  or  payment  arranged  for  by  the  terms  of  peace, 
or  assumed  by  the  gorernment  of  the  owner.  This  is  a  question 
of  policy.  Requisitions  were  made  in  many  cases  during  the  Franco- 
German  war  of  1870.  Now  if  the  true  principle  is  that  war  is  a 
public  contest,  waged  between  the  powers  or  authorities  of  two 
countries,  the  passive  individual  ought  not  to  suffer  more  than 
the  necessities  of  war  require.  Yattel  says,  "that  a  general  who 
would  not  siiUy  his  reputation,  is  to  moderate  his  contributions.  An 
excess  in  this  point  is  not  without  the  reproach  of  cruelty  and  in- 
humanity." But  manjr  generals  will  go  to  the  extreme  of  what  they 
think  can  be  exacted,  without  regard  to  their  reputation;  and  cruelty 
and  inhmnanity  are  as  unavoidable  in  such  transactions,  as  they 
would  be  if  sheriffs  and  their  men  were  to  levy  on  goods  by  force  of 
arms,  and  pay  themselves  out  of  the  things  seized.  Moreover, 
requisitions  are  demoralizing,  and  defeat  their  own  ends.  They 
foster  the  lust  of  conquest,  they  arouse  the  avarice  of  officers,  they 
leave  a  sting  in  the  memories  of  oppressed  nations ;  who,  when  iniquity 
is  full,  league  together  to  destroj-  the  great  plunderers  of  mankind. 
The  only  true  and  humane  principle  is  that  already  laid  do^vn,  that 
war  is  waged  by  state  against  state,  by  soldier  against  soldier.  The 
state  resists  an  effort  to  obtain  justice;  the  soldier  obstructs  the  way 
of  the  armed  officer  of  justice,  and  must  be  resisted. 
Wxwlsey,  pp.  220,  221;  Vattel,  iii,  9,  sec.  165. 

[For  the  discussion  in  Hall  as  to  the  exercise  of  the  right  to  levy 
contributions  and  requisitions,  see  citation  under  the  heading  of 
Article  49,  Hague  Convention,  IV,  1907]. 

Hostages. 

Hostages  are  often  seized  in  order  to  ensm-e  prompt  payment  of 
contributions  and  compUance  with  requisitions,  or  as  a  collateral 
security,  when  a  vessel  is  released  on  a  ransom  bill;  more  rarely  they 
are  used  to  guard  against  molestation  in  a  retreat  and  for  other  like 
purposes.  Under  a  usage  which  has  long  become  obhgatory  it  is  for- 
bidden to  take  their  lives,  except  during  an  attempt  at  escape  and 
they  must  be  treated  in  all  respects  as  prisoners  of  war,  except  that 
escape  may  be  guarded  against  by  closer  confinement. 
Hall,  pp.  432,  433. 

Requisitions  consist  in  the  render  of  articles  needed  by  the  army 
for  consumption  or  temporary  use,  such  as  food  for  men  and  animals, 
and  clothes,  wagons,  horses,  railway  material,  boats,  and  other  means 
of  transport,  and  of  the  compulsory  labor,  whether  gratuitous  or  other- 
wise, of^workmen  to  make  roads,  to  drive  carts,  and  for  other  such 
services.  The  amount  both  of  contributions  and  requisitions  is  fixed 
at  the  will  of  the  invader;  the  commander  of  any  detached  body  of 
troops  being  authorized  under  the  usual  practice  to  requisition  objects 
of  immediate  use,  such  as  food  and  transport,  while  superior  officers 
are  alone  permitted  to  make  demands  for  clothing  and  other  articles 
for  effecting  the  supply  of  which  some  time  is  necessary. 
Hall,  pp.  443,  444. 
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Hostages. 

Hostages  are  sometimes  seized  to  secure  the  payment  or  render  of 
contributions  and  requisitions;  and  when  the  amount  demanded  is 
not  provided  by  the  time  fixed,  the  invader  takes  such  measures  as 
may  be  necessary  to  enforce  comphance  at  the  moment  or  to  guard 
by  intimidation  against  future  disobedience. 
Hall,  p.  444. 

Beceipts. 

Receipts  or  'bons  de  requisition'  are  given  in  acknowledgment 
of  the  sums  or  quantities  exacted  in  order  that  other  commanders 
may  not  make  fresh  impositions  without  knowing  the  extent  of  those 
ah-eady  levied,  and  to  facihtate  the  recovery  by  the  inhabitants  from 
their  own  government  of  the  amounts  paid,  if  the  latter  determines 
on  the  conclusion  of  peace  to  spread  the  loss  suffered  over  the  nation 
as  a  whole. 

Hall,  pp.  444,  445. 

Foiaging. 

Foraging  consists  in  the  collection  by  troops  themselves  of  forage 
for  horses,  and  of  grain,  vegetables,  or  animals  as  provision  for  men, 
from  the  fields  or  other  places  where  the  materials  may  be  found. 
This  practice  is  resorted  to  when  from  want  of  time  it  womd  be  incon- 
venient to  proceed  by  way  of  requisition.  With  it  may  be  classed 
the  cutting  of  wood  for  fuel  or  military  use. 
Hall,  p.  453. 

Under  the  same  general  right  he  [the  invader]  may  apply  the  re- 
sources of  the  country  to  his  own  objects.  He  may  compel  the  in- 
habitants to  supply  mm  with  food,  he  may  demand  the  use  of  their 
horses,  carts,  boats,  rolling  stock  on  railways,  and  other  means  of 
transport,  he  may  obhge  them  to  give  their  personal  services  in 
matters  which  do  not  involve  military  action  agamst  their  sovereign. 
But  the  right  to  take  a  thing  does  not  necessaruy  involve  the  right  to 
take  it  without  payment,  and  the  right  of  an  invader  is  a  bare  one ; 
so  long  therefore,  as  he  confines  himself  within  the  hmits  defined  by 
his  right  of  control  he  can  merely  compel  the  render  of  things  oi 
services  on  payment  in  cash  or  by  an  acknowledgment  of  indebtedness 
which  he  is  himself  bound  to  honor.  If  he  either  makes  no  such  pay- 
ment or  gives  receipts,  the  value  represented  by  which  he  leaves  to 
the  sovereign  of  the  occupied  territory  to  pay  at  the  end  of  the  war,  he 
oversteps  these  hmits,  and  seizes  private  property  under  his  general 
right  of  appropraition. 
HaU,  pp.  497,  498. 

"Requisitions  in  kind"  may,  of  course,  relate  not  only  to  provi- 
sions, but  also  to  horses,  vehicles,  clothing,  tobacco,  &c.  The 
"services"  here  intended  are  such  as  would  be  rendered  by  drivers, 
blacksmiths,  and  artisans  and  labourers  of  all  kmds;  as  also  by  the 
occupiers  of  houses  upon  which  troops  are  quartered. 

The  phrase  "for  the  needs  of  the  army  of  occupation"  was  adopted 
rather  than  "for  the  necessities  of  the  war,"  as  being  more  favourable 
to  the  inhabitants. 
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"Die  rules  as  to  assessment,  mentioned  in  Arts.  108,  111,  supra,  are 
obviously  inapplicable  to  "requisitions"  and  "services,"  which  can 
therefore  be  limited  only  by-  "the  resources  of  the  country." 

The  "operations  of  war"  here  intended  would  probably  not  com- 
prise works  at  a  distance  frorn  the  scene  of  hostilities.  Cf.  Art.  77, 
supra. 

"Requisitions"  and  "services"  must  obviously  often  be  necessary 
when  there  is  no  time  for  reference  to  a  higher  authority  than  the 
Commander  on  the  spot,  or  even  for  obtaining  his  order  in  writmg. 

Payment  for  supplies  is  even  politic,  as  decreasing  the  chances  of 
their  being  concealed.     The  provision  that  the  receipts  here  men- 
tioned shall  be  honoured  by  the  belligerent  on  whose  behalf  they 
are  signed  was  not  contained  in  Art.  52  of  the  H.  R.  1899. 
Holland,  p.  56. 

Payment. 

The  last  Hague  Conference,  in  making  the  requisitioning  bellig- 
erent responsiljle  for  payment,  has  struck  a  blow  at  the  right  of 
requisitioning— the  extreme  right  recognised  by  the  jurists — which 
may  change  its  whole  nature,  and  complete  a  process  which  had 
already  begun,  of  replacing  requisitioning  by  the  system  of  amicable 
purchase  or  at  least  hy  a  right  of  preemption. 
Spaight,  p.  384. 

"Military  necessities,"  says  the  Report  of  the  Committee  of  the 
first  Hague  Conference,  "are  opposed  to  demanding  for  ordinary 
daily  requisitions  a  higher  authority  than  that  of  the  officer  on  the 
spot,  and,  as  to  a  written  order  that  would  be  superfluous  in  view 
of  the  necessity  for  giving  a  receipt." 
Spaight,  p.  402;  Hague  I  B.  B.,  p.  150. 

"Servioes"  and  articles  wMch  may  be  requisitioned. 

As  regards  the  "services"  which  may  be  requisitioned.  General 
de  Voigts-Rhetz  explained  them  at  the  Brussels  Conference  as 
including  "services  performed  by  drivers,  farriers,  smiths,  carpenters, 
and,  generally  speaking,  by  all  workmen  of  whatever  trade  they  belong 
to."  He  pointed  out,  however,  that  the  services  demanded  must 
not  be  such  as  to  oblige  the  inhabitants  to  take  part  in  warlike  opera- 
tions. At  the  same  Conference,  the  Swiss  delegate  drew  attention 
to  the  hardships  which  would  result  from  allowing  an  invader  to 
seize  the  small  boats  of  the  inhabitants  where,  as  in  Switzerland, 
they  form  the  sole  means  of  communication  between  localities.  The 
Committee  of  Conference,  to  satisfy  hun,  inserted  the  following 
rather  harmless  voeu  in  the  Protocol:  "In  cases  where  boats  are  the 
sole  necessary  and  indispensable  means  of  communication,  the  opin- 
ion of  the  Committee  is  that  the  occupier  should  have  regard  to  the 
exigencies  of  the  ordinary  mode  of  living  {la  vie  publique)."  As  the 
German  military  delegate  observed,  an  occupant  has  as  much  right 
to  requisition  boats  as  the  carts  of  kitchen  gardeners  or  contractors. 
The  case  which  the  Swiss  delegate  raised  is  one  of  many  in  which  the 
requisitioning  of  boats,  vehicles,  or  property  may  result  in  peaceable 
citizens  being  deprived  of  their. only  means  of  living;  yet  m  such  a 
case  the  invader  s  military  exigencies  make  the  requisitioning  im- 
peratively necessary.     Not  only  may  he  need  the  boats,  etc.,  for 
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his  own  purposes,  but  it  may  be  a  matter  of  vital  importance  npt  to 
leave  them  for  the  enemy  to  use. 

Spaight,  p.  403;  Br,ussels  B.  B.,  pp.  274, 246. 

Requisitions  must  be  limited  to  "the  needs  of  the  army  of  occupa- 
tion, not  necessarily  to  the  needs  of  the  troops  on  the  spot.  There- 
fore, there  is  nothing  necessarily  illegitimate  in  the  French  official 
regulation  which  empowers  a  commander  to  requisition  rations  for 
more  than  his  actual  numbers,  in  order  to  mislead  the  enemy  as  to 
his  strength.  The  Germans  appear  to  have  employed  a  ruse  of  this 
kind  in  1870-1. 

Spaight,  p.  405;  Bulletin  Offieiel,  Service  des  Armees  en  Campagne,  p.  86. 

Time  and  mode  of  payment. 

M.  Tcharkyow  (Russia)  proposed  to  complete  this  Article  by  a 
provision  that  commanders  should  be  authorized  to  settle  as  soon 
as  possible  during  the  continuance  of  hostilities  the  receipts  given 
for  requisition.  The  wording  of  the  addition  was  settled  by  the 
Gomite  de  redaction,  leaving  the  time  and  mode  of  payment  indefinite 
{le  plus  tot  possible). 
Higgins,  p.  270. 

Contra  as  to  payment. 

Requisitions  and  contributions  in  war  are  the  outcome  of  the 
eternal  principle  that  war  must  support  war.  This  means  that 
everj:  belligerent  may  make  his  enemy  pay  as  far  as  possible  for 
the  continuation  of  the  war.  But  this  principle,  though  it  is  as  old 
as  war  and  will  only  die  with  war  itself,  has  not  the  same  efl^ect  in 
modern  times  "on  the  actions  of  belligerents  as  it  formerly  had.  For 
thousands  of  years  belligerents  used  to  appropriate  all  private  and 
public  enemy  property  they  could  obtain,,  and,  when  modern  Inter- 
national Law  grew  up,  this  practice  found  legal  sanction.  But  after 
the  end  of  the  seventeenth  century  this  practice  grew  milder  under 
the  influence  of  the  experience  that  the  provisioning  of  armies  in 
enemy  territory  became  more  or  less  impossible  when  the  inhabi- 
tants were  treated  according  to  the  old  principle.  Although  bellig- 
erents retained  in,  strict  law  the  right  to  appropriate  all  private 
besides  all  public  property,  it  became  usual  to  abstain  from  enforcing 
such  right,  and  in  lieu  thereof  to  impose  contributions  of  cash  and 
requisitions  in  kind  upon  the  inhabitants  of  the  invaded  country. 
And  when  this  usage  developed,  no  belligerent  ever  thought  of  paying 
in  cash  for  requisitions,  or  giving  a  receipt  for  them.  But  in  the 
nineteenth  century  another  practice  became  usual.  Commanders 
then  often  gave  a  receipt  for  contributions  and  requisitions,  in  order 
to  avoid  abuse  and  to  prevent  further  demands  for  fresh  contributions 
and  requisitions  by  succeeding  commanders  without  knowledge  of 
the  former  impositions.  And  there  are  instances  of  cases  during 
the  nineteenth  century  on  record  in  which  belligerents  actually  pais 
in  cash  for  all  requisitions  they  made.  The  usual  practice  at  the  end 
of  the  nineteenth  century  was  that  commanders  always  gave  a  receipt 
for  contributions,  and  that  they  either  paid  in  cash  for  requisitions 
or  acknowledged  them  by  receipt,  so  that  the  respective  inhabitants 
could  be  indemnified  by  their  own  Government  after  conclusion  of 
peace.     However,  no  restriction  whatever  was  imposed  upon  com- 
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iManrlors  with  regard  to  the  amount  of  contributions  and  requisitions, 
and  with  regard  to  the  proportion  between  the  resources  of  a  country 
and  the  burden  imposed.  The  Hague  Regulations  have  now  settled 
the  matter  of  contributions  and  requisitions  in  a  progressive  way  by 
enacting  rules  which  put  the  whole  matter  on  a  new  basis.  That  war 
must  Kupport  war  remains  a  principle  under  these  regulations  also. 
But  they  are  widelv  influenced  by  the  demand  that  the  enemy  State 
as  such,  and  not  the  private  enemy  individuals,  should  be  made  to 
support  the  war ,  and  that  only  so  far  as  the  necessities  of  war  demand 
it  should  contributions  and  requisitions  be  imposed.  Although 
certain  public  moveable  property  and  the  produce  of  public  immove- 
ables may  be  appropriated  as  heretofore,  requisitions  must  be  paid 
for  in  cash  or,  if  this  is  impossibki,  acknowledged  by  receipt. 
Oppenheim,  vol.  2,  pp.  183-185. 

Quartering  of  troops. 

The  principle  that  requisitions  must  be  paid  for  by  the  enemy  is 
thereby  absolutely  recognised,  but,  of  course,  commanders-in-chief 
may  levy  contributions  in  case  they  do  not  possess  cash  for  the 
payment  of  requisitions.  However  this  may  be,  by  the  rule  that 
requisitions  must  always  be  paid  for,  it  again  becomes  apparent  and 
beyond  all  doubt  that  henceforth  private  enemy  property  is  as  a 
rule  exempt  from  appropriation  by  an  invading  army. 

A  special  kind  of  requisition  is  the  quartering  of  soldiers  in  the 
houses  of  private  inhabitants  of  enarhy  territory,  by  which  each 
inhabitant  is  required  to  supply  lodging  and  food  for  a  certain  number 
of  soldiers,  and  sometimes  also  stabling  and  forage  for  horses.  Al- 
though the  Hague  Regulations  do  not  specially  mention  quartering, 
article  62  is  nevertheless  to  be  applied  to  it,  since  quartering  is 
nothing  else  than  a  special  kind  of  requisition.  If  cash  cannot  be 
paid  at  once  for  quartering,  every  inhabitant  concerned  must  get  a 
receipt  for  it,  stating  the  number  of  soldiers  quartered  and  the 
number  of  days  they  were  catered  for,  and  the  pajrment  of  the 
amount  must  be  made  as  soon  as  possible. 

But  it  must  be  specially  observed,  that  neither  in  the  case  of  ordi- 
nary requisitions  nor  in  the  case  of  quartering  of  troops  is  a  com- 
mander compelled  to  pay  the  prices  asked  by  the  inhabitants  con- 
cerned. On  the  contrary,  he  may  fix  the  prices  himself,  although  it 
is  expected  that  the  prices  paid  shall  be  fair. 
Oppenheim,  vol.  2,  p.  185. 

Requisition  is  the  name  for  the  demand  for  the  supply  of  all 
kinds  of  articles  necessary  for  an  army^  such  as  provisions  for  men 
and  horses,  clothing,  or  means  of  transport.  Requisition  of  certain 
services  may  also  be  made,  but  they  will  bo  treated  below  in  §  170 
together  with  occupation,  requisitions  in  kind  only  being  within  the 
scope  of  this  section.  Now,  what  articles  may  be  demanded  by 
an  army  cannot  once  for  all  be  laid  down,  as  they  depend  upon  the 
actual  need  of  an  army.  According  to  article  52  of  the  Hague  Regu- 
lations, requisitions  mav  be  made  from  municipalities  as  well  as  from 
inhabitants,  but  they  may  be  made  so  far  only  as  they  are  really  neces- 
sary for  the  army.  They  may  not  bo  made  by  individual  soldiers 
of  ofHcors,  but  only  by  the  commander  in  the  locality.  All  requisi- 
tions must  be  paid  for  in  cash,  and  if  this  is  impossible,  they  must  be 
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acknowledged  by  receipt,  and  the  payment  of  the  amount  must  be 
made  as  soon  as  possible. 
Oppenheim,  vol.  2,  p.  185. 

"Services"  which  may  be  required. 

Though  the  inhabitants  of  invaded  districts  are  to  be  free  from 
compulsion  to  take  any  part  in  the  operations  of  war  against  their 
own  country,  they  may  be  forced  to  render  services  for  the  needs  of 
the  army  of  invasion.  The  line  between  the  two  may  sometimes 
be  very  thin ;  and  no  doubt  controversy  will  arise  over  doubtful  cases. 
But  the  underlying  principle  is  clear.  To  drive  a  herd  of  bullocks 
into  a  slaughter  pen  is  a  very  different  thing  from  driving  an  ammu- 
nition wagon  into  a  field  of  conflict.  To  share  house  and  home  with 
a  few  soldiers  of  the  enemy  is  far  less  obnoxious  to  patriotic  feeling 
than  to  be  compelled  with  a  revolver  at  one's  head  to  lead  a  hostile 
division  over  a  mountain  path  to  the  flank  of  the  defending  army. 
Lawrence,  pp.  418,  419. 

Strictly  speaking,  requisitions  are  articles  of  daily  consumption 
and  use  taken  b\  an  invading  army  from  the  people  of  the  occupied 
territory;  contributions  are  sums  of  money  exacted  over  and  iabove 
the  taxes,  and  fines  are  payments  levied  upon  a  district  as  a  pun- 
ishment for  some  offence  against  the  invaders  committed  within  it. 
But  the  two  former  terms  are  used  interchangeably  in  a  loose  and 
popular  sense  to  signify  anything,  whether  in  money  or  in  kind, 
demanded  by  an  occupying  force  from  the  inhabitants  of  the  country 
it  has  overrun. 
Lawrence,  p.  443. 

The  invader  has  an  undoubted  right  to  levy  requisitions  at  his 
own  discretion,  and  in.  most  modem  wax's  he  has  done  so,  sometimes 
leniently,  sometimes  severely.  *  *  *  The  demand  should  be 
made  in  writing,  and  receipts  are  to  be  given  for  the  articles  supplied. 
This  is  desirable  in  every  case,  as  evidence  of  what  has  been  taken. 
It  is  made  obligatory  when  the  supphes  are  not  paid  for  in  ready 
•money.  Such  payment  is  reconomended,  but  obviously  the  recom- 
mendation cannot  be  carried  out  always  and  everywhere.  No  com- 
mander would  let  his  soldiers  starve  in  the  midst  of  plenty  merely 
because  his  military  chest  had  been  exhausted  for  the  moment, 
or  had  not  kept  up  with  his  march.  But  in  order  to  secure  that  the 
inhabitants  should  eventually  receive  remuneration,  the  Hague  Con- 
ference of  1907  added  to  the  clause  that  directed  receipts  to  be  given, 
if  cash  was  not  forthcoming,  another  to  the  effect  that  the  pa,y7nent 
of  the  amount  due  should  be  made  as  soon  as  possible.  It  did  not 
howe\er,  say  from  whom  the  payment  was  to  come.  The  natural 
source  is  the  side  that  received  the  supplies;  but  if  it  happens  to 
be  victorious,  it  may,  as  one  of  the  conditions  of  peace,  force  its 
beaten  adversary  to  provide  the  funds.  Or  it  may  find  those  whom 
it  has  beaten  in  the  field  so  impoverished  that  it  has  to  choose  between 
leaving  the  country  absolutely  ruined  or  paying  for  the  requisitions 
of  both  sides.  Great  Britain  was  confronted  by  these  alternatives 
at  the  close  of  the  Boer  War  in  1902,  and  she  chose  the  latter.  By 
the  tenth  article  of  the  Peace  of  Vereeuiging  "all  receipts  given  by 
officers  in  the  field  of  the  late  Kepublics  or  under  their  orders,"  n 
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found  "to  have  been  duly  issued  in  return  for  valuable  considera- 
tion," were  to  be  received  as  evidence  of  the  war  losses,  for  the  making 
good  of  which  a  sum.  of  three  millions  sterling  was  granted. 
Lawrence,  pp.  443,  444;  London  Times,  June  3,  1902. 

Japanese'  system. 

In  modern  wars  civilized  armies  carry  with  them  vast  trains  of 
provisions  and  other  supplies,  and  regard  requisitions  as  a  supple- 
mentary resource.  But  m  the  turmoil  and  confusion  of  the  struggle, 
it  often  happens  that  the  best  organized  services  fail  on  special 
occasions,  such  as  a  forced  march  or  an  unexpected  engagement,  to 
satisTy  the  needs  of  the  troops,  and  then  what  is  wanted  must  be 
taken  from  the  surrounding  coimtry.  The  collection  is  generally 
made  through  the  local  authorities,  and  only  when  tnev  have  fled, 
or  when  there  is  not  time  to  set  them  in  motion,  are  soldiers  detailed 
to  bring  in  what  is  required.  In  Manchuria  during  the  war  of  1904- 
1905  the  Japanese  applied  a  new  method  which  reflects  equal  credit 
on  their  humanity  and  their  ingenuity.  In  return  for  materials 
and  services  they  gave  military  cheques,  which  could  be  exchanged 
for  silver  coin  at  stated  times  and  places.  They  offered  the  standard 
prices  of  tiie  district,  as  settled  between  their  authorities  and  the 
Chinese  Chambers  of  Commerce.  These  were  placarded  in  the 
towns  and  villages,  and  it  was  announced  that  whatever  was  requi- 
sitioned would  be  paid  for  at  the  rates  in  question.  The  result  was 
that  after  a  time  uie  people  used  the  cheques  as  paper  money,  and 
asked  for  no  coin  in  exchange  for  them.  The  plan,  or  some  modi- 
fication of  it,  might  be  generally  adopted  with  great  advantage. 
Most  armies  fix  their  own  prices,  which  they  do  not  put  too  high. 
Great  Britain  and  the  Umt«d  States  pay  market  rat«s,  but  as  a 
rule  leave  them  to  be  determined  on  the  spur  of  the  moment.  The 
Japanese  system  avoids  either  extreme,  an4,  in  addition,  solves  the 
difficulty  caused  by  the  occasional  absence  of  ready  money. 

Lawrence,  pp.  444,  445;  Takahaahi,  International  Law  applied  to  the  Rnaao- 
Japanese  War,  pp.  260,  261,. 

The  money,  things  and  services  which  invaders  take  from  the 
inhabitants  of  the  enemy  territory  are  now  classified  as  contribu- 
tions when  thev  are  money,  requisitions  when  they  are  things  or 
services,  thougli  formerly  that  distinction  of  terms  was  not  stiictty 
observed.  Contributions  have  been  dealt  with  in  the  articles  H 
XIjVIII  to  H  I  J,  and  the  code  now  proceeds  to  deal  with  requisi- 
tions. Since  military  necessities  (H  XLIX)  or,  which  is  the  same 
thing,  the  necessities  of  the  army  of  occupation  (H  LII),  are  referred 
to  in  giving  the  measure  of  both,  there  is  a  connection  between  them, 
and  as  we  have  reached  a  point  at  which  both  have  been  brought 
before  us  some  general  observations  may  now  be  made  on  the  con- 
nected matters.  The  first  such  observation  is  that  the  character  of 
the  laws  of  war,  as  being  always  restrictive  and  never  giving  a  posi- 
tive sanction  to  violence,  is  plainly  indicated  in  the  articles  m  ques- 
tion No  right  to  levy  contributions  or  make  requisitions  is  de- 
clared, but  H  XLVIII  and  H  XLIX  are  hypothetical  on  the  pay- 
ment of  the  money  being  imposed,  and  H  L,  H  LI  and  H  Lll  are 
fflq)ressly  provisions  of  restraint. 
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If  we  ask  what  at  different  times  it  has  not  been  prohibited  to 
take  from  the  inhabitants  of  the  enemy  ten-itory,  the  answer  for 
the  oldest  time  is  that  nothing  was  prohibited  to  be  taken  from  them. 
Neither  in  antiquity  nor  under  the  doctrine  of  courir  sus  had  the 
inhabitants  of  the  enemy  territory  any  rights  against  the  invader. 
He  took  without  scruple  whatever  the  pillage  by  his  troops  had  left, 
so  far  as  he  desired  to  take  it.  But  when  the  view  prevailed  that 
occupation  was  conquest,  as  soon  as  his  inroad  became  an  occupa- 
tion he  was  placed  in  a  new  relation  to  the  inhabitants  of  the  occu- 
pied territory.  They  would  no  longer  be  properly  regarded  as  his 
enemies  but  as  his  subjects,  and  the  worst  government  that  ever 
existed  with  the  pretension  of  being  civilized  never  dreamed  ^  of 
leaving  the  property,  money  and  persons  of  its  subjects,  not  charge- 
able with  active  opposition  to  it,  to  the  arbitrary  wiQ  of  its  mihtary 
conamanders.  The  question  then  for  the  invading  sovereign  should 
have  been  how  much  of  the  burden  of  the  war,  as  between  his  old 
subjects  and  his  new,  he  could  justly  throw  on  the  latter.  But 
there  is  no  trace  that  that  question  was  ever  put.  With  a  thought- 
less want  of  logic  the  burden  of  war  which  it  was  customary  for 
the  people  of  occupied  districts  to  bear  as  enemies  was  stiU  imposed 
on  them  as  subjects;  they  only  acquired  a  better  title  than  the  occu- 
pant's mercy  to  keep  what  was  left  to  them  after  all  requisitions 
and  contributions  were  satisfied.  Afterwards  military  occupation 
came  to  be  distinguished  from  conquest,  and  about  the  same  time 
Rousseau  proclaimed  that  war  is  a  relation  of  state  to  state,  in  which 
citizens  who  are  neither  soldiers  nor  defenders  of  their  country  are 
not  impUcated.     But  again  the  passive  citizen  was  not  allowed  to 

{)rofit  by  the  new  doctrine,  though  this  time  there  was  not  a  thought- 
ess  want  of  logic.  The  requisitions  and  contributions  were  stiU 
exacted  from  him  though  he  was  neither  a  soldier  nor  a  defender 
of  his  country,  and  pens  .were,  and  are  still,  employed  to  reconcile 
his  fate  with  the  proclamation  of  Rousseau.  Lastly  there  has  come 
the  modem  doctrine  that  between  the  passive  citizen  and  the  enemy 
state  war  introduces  a  relation  by  virtue  of  which  the  former  may 
be  made  to  suffer  what  for  the  purpose  of  the  war  it  is  "necessary" 
or  "natural"  for  the  latter  to  inflict.  Combine  with  this  the  fact 
that  most  nations  do  not  consider  themselves  rich  enough  to  con- 
duct a  campaign  on  enemy's  territory  without  availing  themselves 
of  the  resources  of  that  territory,  and  the  exaction  of  requisitions 
and  contributions  is  justified  in  the  measure  in  which  the  mvader's 
own  resources  are  deemed  by  him  to  be  insujB&cient.  In  sum,  requi- 
sitions and  contributions  have  continued  to  be  exacted,  by  force 
of  tradition  and  circumstance,  through  a  series  of  successive  theo- 
retical views  none  of  which  has  been  capable  of  fixing  a  limit  to  them» 
When  the  Duke  of  Wellington  carried  the  Peninsular  War  from 
Spaia  itito  France  his  army  paid  for  what  it  took,  and  found  its 
reward  in  the  abundance  of  supplies  offered  to  it.  But  this  was  a 
procedure  of  which  history  furnishes  few  examples.  The  Prussians 
paid  their  way  in  the  kingdom  of  Saxony  in  1866,  it  being  their 
desire  to  preserve  the  friendship  of  the  Saxon  population  as  a  por- 
tion of  the  intended  North  German  confederation.  And  in  1871 
Germany  repaid,  out  of  the  war  indemnity  received  from  France, 
the  exactions  which  she  had  imposed  on  the  territory  ceded  to  her. 
But  it  results  from  the  historical  sketch  which  we  have  given  that 
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no  obligation  on  the  part  of  an  invader  to  pay  the  amoimts  repre- 
sented by  the  receipts  which  he  gives  for  requisitions  and  contribu- 
tions is  acknowledged  by  pubUc  opinion  and  practice,  that  is,  by 
what  is  caUed  public  law.  It  is  sometimes  suggested — for  it  can. 
scarcely  be  put  more  strongly — that,  if  the  invader  does  not  pay  those 
amounts,  an  ultimate  liability  for  them  rests  on  the  territorial  gov- 
ernment. But  since  that  government  does  not  regard  itself  as  having 
provoked  the  war  by  wrongful  conduct,  it  wiB  not  acknowledge 
itself  to  be  more  responsible  for  the  calamities  which  its  subjects 
have  suffered  by  the  invasion  than  for  those  which  they  may  suffer 
from  tempest  or  earthquake,  and  it  has  not  been  usual  for  it  .to 
assume  such  responsibility.  It  was  a  novel  instance  of  generosity 
when,  in  1871,  the  French  legislature,  expressly  repudiating  lia- 
bihty,  voted  a  lai^e  sum  of  money,  but  not  equal  to  the  amount  of 
the  German  exactions,  for  the  relief  of  those  who  had  suffered  from 
them.  In  short,  as  between  the  invading  government  and  the  indi- 
viduals from  whom  it  takes  requisitions  and  contributions,  all  ques- 
tion about  them  is  concluded  by  the  taking  them;  as  between  the 
invading  and  the  territorial  governments,  the  latter  as  representing 
the  grievances  of  its  subjects,  it  is  concluded  by  the  peace;  and  as 
between  the  mass  of  the  nation  represented  by  the  territorial  gov- 
ernment and  the  suffering  individuals,  no  juridical  question  arises, 
there  arises  only  the  political  claim  that  losses  incurred  for  a  cau.se 
in  which  the  whole  people  were  embarked  together  should  be  borne 
with  some  approach  to  equahty.  In  these  circumstances  the  Hague 
laws  of  war  adopt  a  line  which  does  not  commit  them  to  any  conclu- 
sion. -  By  saying  that  requisitions  should  be  paid  for  in  ready  money 
as  far  as  possible,  they  must  mean  that  this  shall  be  done  by  the 
invading  army,  since  it  is  with  its  conduct  that  the  whole  of  Section 
in  is  concerned:  but  they  leave  it  open  to  the  invading  government 
to  plead  that  it  is  not  rich  enough  to  invade  a  neighbour  at  its  own 
cost.  And  so  far  as  the  requisitions  are  not  paid  for  in  ready  money,  it 
is  not  demanded  that  the  receipts  to  be  given  shall  express  a  liability, 
but  only  that  they  shall  record  the  fact  of  the  requisitions  having 
been  furnished — 1^  prestations  en  nature  seront  constaiees  par  des 
repus — Cleaving  the  person  who  gets  the  record  to  make  such  use  of 
it  as  he  can. 

Cloming  now  to  the  limits  which  the  best  modem  opinion  seeks  to 
place  on  the  exactions  of  an  invader,  we  observe  that  H  LII  restricts 
requisitions  to  "the  necessities  of  the  army  of  occupation,"  which 
in  conformity  with  present  understanding  are  described  by  Hall  as 
consisting  "of  articles  needed  by  the  army  for  consumption  or  tem- 

Eorary  use,  such  as  food  for  men  and  animals  and  clothes,  wagons, 
orses,  railway  material,  boats  and  other  means  of  transport,  and  of 
the  compulsory  labour,  whether  gratuitous  or  otherwise,  of  workmen 
to  make  roads,  to  drive  carts,  and  for  such  other  services."  The 
German  general  staff  describes  diggmg  ditches,  and  work  on  streets, 
bridges,  railways  and  buildings  as  lawful  objects  of  cornpulsory 
labour.'  Indeed,  even  in  times  when  the  civil  population  was 
treated  with  less  humanity  than  now,  the  practical  difficulty  of  car- 
rying articles  requisitioned  in  kind  out  of  the  country  generally 
limited  demands  of  that  class  to  the  consumption  or  immediate  use 
of  the  army.    The  restriction  which  places  modem  opinion  in  the 
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sharpest  contrast  to  what  was  common  as  late  as  the  early  part  of 
the  nineteenth  century  is  that  by  which  H  XLIX,  as  we  have  seen, 
limits  contributions,  so  far  as  not  expended  on  the  administration 
•  of  the  occupied  territory,  to  an  equivalent  for  requisitions.  Where 
the  things  or  services  which  an  army  wants  in  kind  for  its  use  are 
to  be  found  or  obtained  in  the  territory,  it  may  be  better  both  for 
itself  and  for  the  population  that  it  shall  levy  the  amount  of  their 
price  and  buy  them  or  pay  for  them  than  that  it  should  take  them 
without  payment  from  their  owners  or  from  those  who  can  render 
them.  The  burden  is  then  more  equally  distributed,  and  the  things 
and  services  themselves  may  be  more  easily  obtained  in  the  requisite 
quantities.  It  was  not  intended  by  H  XLIX  to  permit  the  levy 
of  money  to  be  spent  in  the  invader's  own  country  in  supplying  the 
necessities  of  his  army.  The  provision  made  at  home  must  be 
borne  by  hirii  out  of  his  general  resources,  except  so  far  as  he  may 
be  able  to  recover  its  cost  from  the  enemy  as  a  war  indemnity  at 
the  peace.  The  exactions  which  he  makes  as  an  occupant  are  not 
to  be  the  means,  as  they  were  often  made  to  be,  of  increasing  his 
general  ability  to  carry  on  the  war.  The  line  thus  drawn,  it  is  true, 
is  not  to  be  deduced  from  the  principle  that  the  passive  citizen  may 
be  made  to  suffer  only  what  it  is  "necessary"  or  "natural"  for  the 
enemy  of  his  state  to  do  in  order  to  break  down  the  resistance  of 
his  state,  even  when  it  is  guarded  by  the  qualification,  necessary  or 
natural  in  the  course  of  military  operations.  But  it  is  a  practical 
alleviation  of  the  application  of  that  principle,  and  it  can  only  be 
made  a  tangible  line  by  insisting,  first,  on  the  limitation  of  requisi- 
tions to  the  consumption  or  immediate  use  of  the  occupying  army, 
and  secondly,  on  a  lunitation  of  contributions  which  makes  them  a 
substitute  for  requisitions  so  limited. 

H  LII  further  lays  down  that  requisitions,  and  by  consequence  the 
contributions  which  may  be  substituted  for  them,  even  when  imposed 
for  the  necessities  of  the  army  of  occupation,  shall  not  be  in  cruel 
disproportion  to  the  resources  of  the  district,  and  that  no  services  shall 
be  required  which  would  amount  to  talcing  part  in  the  operations  of  the 
war.  The  last  clause  is  worded  similarly  to  the  second  paragraph 
of  H  XXIII(h)  (above,  p.  79),  and  less  strictly  than  that  (H  VI; 
above,  p.  67)  which  provides  that  the  tasks  of  prisoners  shall  have 
nothing  to  do  with  the  operations  of  the  war  {n'auront  aucun  rapport 
avec) .  Work  on  roads,  bridges  and  railways,  which  has  very  much 
to  do  with  the  military  operations,  is  constantly  requisitioned,' 
Even  service  as  a  guide  is  allowed  to  be  requisitioned  by  those  who 
do  not  see  or  will  not  accept  its  falling  under  H  XXItl(h),  second 
paragraph,  although  that  case  is  a  particularly  cruel  one.  But  there 
must  be  a  limit,  and  I  suppose  that  to  require  an  enemy  civilian 
to.  assist  in  placing  a  gun  in  position  would  be  recognised  by  all  as 
forbidden  by  H  LII. 

Westlake,  vol.  2,  pp.  107-112. 

Hostages. 

Among  or  analogous  to  the  services  which  may  be  requisitioned 
from  the  population  of  an  occupied  district  is  that  of  serving  as 
hostages,  "to  ensure  prompt  payment  of  contributions  or  compU- 
ance  with  requisitions,"  "as  a  guarantee  against  insurrection,"  or 
"as  a  protection  against  special  dangers  which  it  is  supposed  can 
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not  otherwise  be  met."  In  1870  the  Germans  placed  on  the  railway- 
engines  notable  inhabitants  of  districts  in  which  the  lines  had 
been  frequently  damaged,  a  proceeding  which  "was  universally 
and  justly  reprobated  on  the  ground  that  it  violated  the  principle 
which  denies  to  a  belligerent  any  further  power  than  that  of  keepmg 
his  hostage  in  confinement."  And  it  may  be  also  condemned  as 
inflicting,  if  any  harm  happened  to  the  hostage,  an  individual  penalty 
for  facts  with  which  he  was  not  individually  connected.  It  would 
not  be  more  unjust  if  civilians  of  the  enemy  state  were  placed  in  the 
front  of  battle  in  order  to  induce  the  enemy's  troops  to  withhold 
their  fire.  Where  the  seizure  of  hostages  is  lawful,  under  a  usage 
which  has  long  become  obligatory  it  is  forbidden  to  take  their  lives, 
except  during  an  attempt  to  escape,  and  they  must  be  treated  in 
all  respects  as  prisoners  of  war." 

Westlake,  vol.  2,  pp.  112,  113;  Hall,  seca.  135,  156. 

"The  rules,  therefore,  which  have  been  observed  hitherto,  in  re- 
quiring, and  taking,  and  giving  receipts  for  supplies  from  the  coun- 
try, are  to  be  continued  in  the  villages  on  the  French  frontier;  and 
the  commissaries,  attached  to  each  of  the  armies  of  the  several 
nations,  will  receive  the  orders  from  the  commander  in  chief  of  the 
army  of  their  nations,  respecting  the  mode  and  period  of  paying  for 
such  supplies." 

Order  issued  by  the  Duke  of  Wellington  at  Irurita,  July  9,  1813,  Gurwood'a 
Dispatches  of  the  Duke  of  Wellington,  XI,  168,  169. 

October  26,  1846,  General  Taylor,  acknowledging  the  receipt  of 
instructions  of  Mr.  Marcy,  Secretary  of  War,  of  September  22,  1846, 
stated  that  it  had  been  impossible  up  to  that  time  to  sustain  the 
army  to  any  extent  by  forced  contributions  of  money  or  supphes. 
Tlie  country  between  the  Eio  Grande  and  the  Sierra  Madre  was  poor, 
furnishing  only  corn  and  beef.     These  articles  had  been  obtained  by 

Eaying  for  them  at  moderate  rates,  but,  if  a  different  system  had 
een  adopted,  it  was  certain  that  they  could  not  have  been  procured 
in  suflBicient  quantities. 

Moore's  Digest,  vol.  7,  p.  282. 

Contra  as  to  payment. 

Mr.  Marcy,  Secretary  of  War,  April  3,  1847,  addressed  to  General 
Scott  the  following  instructions : 

"As  the  Mexicans  persist  in  protracting  the  war,  it  is  expected  that, 
in  the  further  prosecution  of  it,  you  will  exercise  aU  the  acknowledged 
rights  of  a  belligerent,  for  the  purpose  of  shifting  the  burden  of  it 
from  ourselves  upon  them.  The  views  of  the  Government,  in  this 
respect,  were  presented  to  General  Taylor  in  a  despatch  from  this 
Department  of  the  22d  September,  1846,  a  copy  of  which,  so  far  as 
relates  to  this  subject,  is  herewith  sent  to  you,  with  the  direction 
that  these  views  may  be  carried  out  under  a  discretion  similar  to 
that  given  to  him.  the  enemy  should  be  made  to  realize  that  there 
are  other  inducements  to  make  them  desire  peace  besides  the  loss 
of  battles,  and  the  burden  of  their  own  military  estabhshments. 
The  right  of  an  army,  operating  in  an  enemy's  country,  to  seize 
supphes,  to  forage,  and  to  occupy  such  buildings,  private  as  weU  as 
public   as  may  be  requu-ed  for  quarters,  hospitals,  storehouses,  and 
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other  military  purposes,  without  compensation  therefoFj  can  not  be 
questioned;  and  it  is  expected  that  you  will  not  forego  the  exercise 
of  this  right  to  any  extent  compatible  with  the  interest  of  the  service 
in  which  you  are  engaged." 

Referring  'to  these  instructions,  General  Scott,  in  a  letter  of  April 
28,  1847,  dated  at  Jalapa,  said  that  he  had  endeavored  to  reach  that 
place,  where  he  might  obtain  as  many  essential  supplies  as  possible, 
such  as  clothing,  ammunition,  medicines,  breadstuffs,  beef,  mutton, 
sugar,  coffee,  rice,  beans,  and  forage.  For  these  they  must  pay  or 
they  would  be  withheld,  concealed,  or  destroyed  by  the  owners, 
whose  national  antipathy  to  the  Americans  remained  unabated. 
Again,  on  May  20,  1847,  he  wrote  that,  if  it  was  expected  at  Wash- 
ington that  the  army  was  to  support  itself  by  forced  contributions  levied 
upon  the  country,  it  might  rum  and  exasperate  the  inhabitants  and 
starve  itself.  Not  a  ration  for  a  man  or  horse  would,  be  brought  in 
except  by  the  bayonet,  and  this  would  oblige  the  troops  to  spread 
themselves  out  many  leagues  to  the  right  and  left  in  search  oi  sub- 
sistence, and  to  stop  all  military  operations.  On  Sept.  1,  1847,  Mr. 
John  Y.  Mason,  Acting  Secretary  of  War,  and  on  Oct.  6,  1847,  Mr. 
Marcy  wrote  to  General  Scott  urging  a  change  of  his  policy  in  order 
that  the  burden  of  sustaining  the  American  forces  might,  so  far  as 
possible,  be  shifted  to  the  Mexican  people.  In  both  communica- 
tions anxiety  was  betrayed  by  reason  of  the  futility  of  the  efforts 
that  had  made  to  bring  the  war  to  a  close,  and  an  apprehension  that 
the  Mexican  authorities  were  encouraeed  to  contmue  the  conflict 
by  that  portion  of  the  population  which  had  not  been  made  to  feel 
its  hardships. 

Moore's  Digest,  vol.  7,  pp.  284,  285. 

Contra  as  to  payment. 

By  General  Order,  No.  358,  Nov.  25,  1847,  General  Scott  gave 
notice  that  a  change  of  system  would  be  begun  by  stopping,  as  soon 
as  the  contracts  would  permit,  all  rents  for  houses  or  quarters  occu- 
pied by  officers  or  troops  of  the  American  Army  in  any  city  or  village 
in  Mexico.  He  directed  that  in  future  the  necessary  quarters,  both 
for  oflicers  and  troops,  where  the  public  buildings  were  insuflScient, 
should  first  be  demanded  of  the  civil  authorities  of  the  several  places 
occupied  by  the  troops,  so  as  to  equaUze  the  inconvenience  imposed 
upon  the  inhabitants.   , 

Moore's  Digest,  vol.  7,  p.  285. 

"Private  property  taken  for  the  use  of  the  army  is  to  be  paid  for, 
when  possible,  in  cash  at  a  fair  valuation,  and  when  payment  in  cash 
is  not  possible  receipts  are  to  be  given." 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the  occu- 
pation of  Santiago  de  Cuba  by  the  American  forces,  Correspondence  relating 
to  War  with  Spain  I,  159. 

Requisitions  (compulsory  supphes)  in  kind  or  in  services  can  only  be 
imposed  on  the  population  upon  the  authorization  of  the  commander 
in  chief  of  the  army  or  of  the  chief  of  the  miUtary  administration  of 
the  district  commanding  cm?  interim  the  troops  of  the  district,  and,  in 
case  of  urgency,  upon  the  authorization  of  the  corps  or  division 
commander. 
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The  services  should  not  be  of  such  a  nature  as  to  obhge  the  local 
population  to  take  part  in  the  military  operations  against  their 
country. 

The  supplies  and  services  axe  to  be  paid  for  as  far  as  possible  in 
cash:  otherwise  the  troops  are  expected  to  give  receipts  (signed  and 
sealed  by  the  chiefs  of  detachments  and  compaiyea). 
Articles  18,  19  and  20,  Russian  Instructions,  1904. 

General  rigTit  to  requisition  services. — Services  of  the  inhabitants  of 
occupied  territory  may  be  requisitioned  for  the  needs  of  the  Army. 
These  will  includie  the  services  of  professional  men  and  tradesmen, 
such  as  surgeons,  carpenters,  butchers,  bakers,  etc.,  employees  of 
gas,  electric  light,  and  water  works,  and  of  other  public  utilities, 
and  of  sanitary  boards  in  connection  with  their  ordinary  vocations. 
The  oflBicials  and  employees  of  railways,  canals,  river  or  coastwise 
steamship  companies,  telegraph,  telephone,  postal,  and  similar  serv- 
ices, and  drivers  of  transport,  whether  employed  by  the  State  or 
Srivate  companies,  may  be  requisitioned  to  perform  their  professional 
uties  so  long  as  the  duties  required  do  not  directly  concern  the  ope- 
rations of  war  against  their  own  country. 
U.  S.  Manual,  p.  114. 

Can  restore  general  conditions. — The  occupant  can  requisition 
labor  to  restore  the  general  condition  of  the  public  works,  of  the 
country  to  that  of  peace;  that  is,  to  repair  roads,  bridges,  railways, 
and  as^  well  to  bury  the  dead  and  collect  the  wounded.  In  short, 
under  the  rules  of  obedience,  they  may  be  called  upon  to  peiform  such 
work  as  may  be  necessary  for  the  ordinary  purposes  of  government, 
including  police  and  sanitary  work. 
U.  S.  Manual,  p.  114. 

Can  not  he  forced  to  construct  forts,  etc. — The  prohibition  against 
forcing  the  inhabitants  to  take  part  in  the  operations  of  war  against 
their  own  country  precludes  requisitioning  their  services  upon 
works  directly  promoting  the  ends  of  the  war,  such  as  construction 
of  forts,  fortifications,  and  entrenchments;  but  there  is  no  objection 
to  their  being  employed  voluntarily,  for  pay,  on  this  class  of  work, 
except  the  military  reason  of  preventing  information  concerning 
such  work  from  falling  into  the  hands  of  the  enemy. 
U.  S.  Manual,  p.  114. 

What  may  le  requisitioned. — Practically  everything  may  be  requisi- 
tipned  under  this  article  that  is  necessary  for  the  maintenance  of 
the  Army  and  not  of  direct  mihtary  use,  such  as  fuel  and  food  sup- 
pUes,  clothing,  wine,  tobacco,  printing  presses,  type,  etc.,  leather, 
cloth,  etc.  Billeting  of  troops  for  quarters  and  subsistence  is  also 
authorized. 

U.  S.  Manual,  p.  121. 

Method  of  requisitioning. — Requisitions  must  be  made  under  the 
authority  of  the  commander  in  the  locality.  No  prescribed  method 
is  fixed,  but  if  practicable  requisitions  should  be  accomplished 
through  the  local  authorities  by  systematic  collection  in  bulk.  Ihey 
may  be  made  direct  by  detachments  if  local  authorities  fail  for  any 
reason.     Billeting  may  be  resorted  to  if  deemed  advisable. 

U.  S.  Manual,  p.  122. 
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The  amount  taken. — ^The  expression  "needs  of  the  army"  was 
adopted  rather  than  "necessities  of  the  war"  as  more  favorable  to 
the  inhabitants,  but  the  commander  is  not  thereby  limited  to  the 
absolute  needs  of  the  troops  actually  present.  The  object  was  to 
avoid  reducing  the  population  to  starvation. 
U.  S.  Manual,  p.  122. 

The  occupant  can  claim  certain  services  from  the  inhabitants  and 
may  impose  upon  them  such  restrictions  as  he  judges  necessary.  He 
can,  under  certain  conditions,  use,  requisition,  seize  and  destroy  their 
property,  and  they  may  in  various  other  ways  have  to  suffer  under 
the  effects  of  the  war. 

Edmonds  and  Oppenheim,  art.  357. 

It  has  already  been  stated  that  obedience  to  the  occupant  is  one  of 
the  implied  conditions  of  the  special  position  accorded  to  the  peaceful 
inhabitants.  Practically  they  must  give  to  his  administration  the 
same  obedience,  short  of  acknowledging  his  sovereignty,  which  they 
rendered  to  their  own  Government  before  the  occupation.  The  claim 
to  obedience  is,  however,  limited  by  the  three  rules  (i)  that  "a  bel- 
ligerent is  forbidden  to  compel  the  subjects  of  the  hostile  party  to  take 
part  in  the  operations  of  war  directed  against  their  own  country  even 
if  they  were  in  the  service  of  the  belligerent  before  the  commencement 
of  the  war";  (ii)  that  the  services  deinanded  of  inhabitants  shall  be 
"of  such  a  nature  as  not  to  involve  them  in  the  obligation  of  taking 
part  in  miUtary  operations  against  their  own  country" ;  and  (iii)  that 
"  a  belligerent  is  forbidden  to  compel  the  inhabitants  of  territory  occu- 

Eied  by  him  to  furnish  information  about  the  army  of  the  other  bel- 
gerent,  or  about  its  means  of  defence." 
Edmonds  and  Oppenheim,  art.  382. 

The  personal  service  of  the  inhabitants  niay  be  requisitioned  for 
the  needs  of  the  army.  Thus  professional  men  and  tradesmen,  such 
as  surgeons,  physicians,  pharmacists,  electricians,  coach  builders, 
smiths,  carpenters,  butchers,  bakers,  etc.,  employees  of  gas,  electric 
light,  and  water  works,  and  of  sanitary  boards  may  be  called  on  to 
render  service  in  connection  with  their  ordinary  vocations.  The 
officials  and  employees  of  railways,  canals,  river  steamship  companies, 
telegraphs,  telephones,  postal  and  similar  services,  and  drivers  of 
transport,  whether  employed  by  the  State  or  private  companies,  may 
similarly  be  requisitioned  to  perform  their  professional  woik,  pro- 
vided the  services  required  do  not  directly  concern  the  operations  of 
war  against  their  own  country. 

The  occupant  can  requisition  labour  to  restore  the  general  condition 
of  the  country  to  that  of  peace,  e.  g.,  to  repair  roads,  bridges,  railways 
and  to  bury  the  dead  and  collect  wounded.  Inhabitants  owe  obedience 
when  called  on  to  carry  out  measures  for  the  ordinary  purposes  of 
government,  and,  as  already  stated  to  do  poHce  and  similar  work. 

It  is  unusual  and  would  be  generally  impohtic  to  requisition  the 
services  of  iahabitants  for  the  superintendence  or  organization  of 
labour  or  work.  Yet  the  authorities  may  be  ordered  to  provide  the 
number  of  labourers  required  for  legitimate  purposes. 

The  prohibition  to  compel  inhabitants  to  take  part  in  the  operations 
of  war  against  their  own  country  excludes  their  being  requisitioned 


LAWS  OF  LAND  WARFAKE.  391 

to  construct  entrenchments  and  fortifications,  although  nothing 
prevents  their  being  offered  payment  to  induce  them  to  undetake  such 
work  voluntarily.  It  would,  however,  not  be  wise  to  use  inhabitants 
mdiscriminately  for  such  purpose,  since  they  might  convey  to  the 
enemy  information  as  to  the  nature  of  the  works. 

Services  for  legitimate  purposes  may,  if  necessary,  be  obtained  by 
force,  and  the  refusal  to  work  may  be  met  by  punishment.    As  a  rule, 
however,  it  will  be  more  politic  to  offer  good  wages,  because  these 
frequently  prove  an  irresistible  attraction  m  time  of  war. 
Edmonds  and  Oppenheim,  arts,  388-392. 

The  second  category  of  private  personal  property  covers  all  such 
articles  as  are  not  susceptible  of  direct  military  use,  but  are  necessary 
for  the  maintenance  of  the  army.  Under  this  category  fall  such 
things  as:  food  and  fuel  supphes,  liquor  and  tobacco,  cloth  for 
uniforms,  leather  for  boots,  and  the  like.  The  taking  of  such  arti- 
cles IS  forbidden  unless  they  are  actually  required  for  the  needs  of 
the  armjr.  They  must  be  duly  requisitioned,  and  the  amount  taken 
must  be  in  proportion  to  the  resources  of  the  country. 
Edmonds  and  Oppenheim,  art.  416. 

Articles  requisitioned  should  be  paid  for  in  ready  money,  but  if 
tida  is  not  possible  a  receipt  must  be  given  for  them,  and  the  pay- 
ment of  the  amount  due  must  be  made  as  soon  as  possible. 
Edmonds  and  Oppenheim,  art.  417. 

Requisitions  can  only  be  demanded  on  the  authority  of  the  com- 
piander  in  the  locality  occupied,  but  it  is  not  necessary  that  his 
order  for  the  requisition  should  be  produced,  as  the  articles  taken 
must  be  paid  for  or  a  receipt  given. 
Edmonds  and  Oppenheim,  art.  418. 

By  requisitions  is  to  be  understood  the  compulsory  appropriation 
of  certain  objects  necessary  for  the  army  which  is  waging  war.  What 
things  belong  to  this  category  is  quite  undetermined.  They  were 
primarily  the  means  to  feed  man  and  beast,  next  to  clothe  and  equip 
the  members  of  the  army,  i.  e.,  to  substitute  clothing  and  equipment 
for  that  which  has  worn  out  or  become  insufficient  in  view  of  the 
altered  circumstances  and  also  to  supplement  it;  furthermore,  there 
will  be  such  objects  as  serve  for  the  transport  of  necessaries,  and 
finally  all  objects  may  be  demanded  which  serve  to  supply  a  tempo-, 
rary  necessity,  such  as  material  and  tools  for  the  building  of  fortifica- 
tions, bridges,  railways  and  the  like.  That  requisitions  of  this  kind 
are  unconditionally  necessary  and  indispensable  for  the  existence 
of  the  army,  no  one  has  yet  denied;  and  whether  one  bases  it  legally 
upon  necessity  or  merely  upon  the  might  of  the  stronger  is  a  matter 
of  indifference  as  far  as  the  practise  is  concerned. 

The  right  generally  recognized  by  the  law  of  nations  of  to-day  to 
requisition  is  a  child  of  the  French  Eevblution  and  its  wars.  It  is 
known  that  as  late  as  in  the  year  1806,  Prussian  battalions  camped 
close  to  big  stacks  of  corn  and  bivouacked  on  potato  fields  without 
daring  to  appease  their  hunger  with  the  property  of  the  stranger; 
the  behavior  of  the  French  soon  taught  them  a  better  way.  Every 
one  knows  the  ruthless  fashion  in  which  the  army  of  the  French 
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Republic  and  of  Napoleon  satisfied  their  wants,  but  of  late  opinion 
laying  stress  upon  the  protection  of  private  property  has  asserted 
itself.  Since  a  prohibition  of  requisitions  would,  considering  what 
war  is,  have  no  prospect  of  acceptance  under  the  law  of  nations,  the 
demand  has  been  put  forward  that  the  objects  supplied  should  at 
least  be  paid  for.  This  idea  has  indeed  up  till  now  not  become  a 
principle  of  war,  the  right  of  requisitioning  without  payment  exists 
as  much  as  ever  and  will  certainly  be  claimed  in  the  future  by  the 
armies  in  the  field,  and  also,  considering  the  size  of  modem  armies, 
must  be  claimed;  but  it  has  at  least  become  the  custom  to  requisi- 
tion with  as  much  forbearance  as  possible,  and  to  furnish  a  receipt 
for  what  is  taken,  the  discharge  of  which  is  then  determined  on  the 
conclusion  of  peace. 

In  order  to  avoid  overdoing  it,  as  may  easily  happen  in  the  case 
of  requisitions,  it  is  often  arranged  that  requisitions  may  never  be 
demanded  by  subordinates  but  only  by  the  higher  officers,  and  that 
the  local  civil  authorities  shall  be  employed  for  the  purpose.  It 
cannot,  however,  be  denied  that  this  is  not  always  possible  in  war; 
that  on  the  contrary  the  leader  of  a  small  detachment  and  in  some 
circumstances  even  a  man  by  himself  may  be  under  the  necessity  to 
requisition  what  is  indispensable  to  him.  Article  40  of  the  Declara- 
tion of  Brussels  requires  that  the  requisitions  (being  written  out)  shall 
bear  a  direct  relation  to  the  capacity  and  resources  of  a  country,  and, 
indeed,  the  justification  for  this  condition  would  be  willingly  recog- 
nized by  every  one  in  theory,  but  it  will  scarcely  ever  be  observed 
in  practise.  In  cases  of  necessity  the  needs  of  the  army  will  alone 
decide,  and  a  man  does  well  generally  to  make  himself  familiar 
with  the  reflection  that,  in  the  changing  and  stormy  course  of  a  war, 
observance  of  the  orderly  conduct  of  peaceful  times  is,  with  the  best 
wiU,  impossible. 

German  War  Book,  p.  174. 

Article  52,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  201,  Austro-Hungarian  Manual,  1913. 

Private  parties  can  not  be  charged  for  military  works. 

United  States  v.  Pacific  Railroad,  120  V.  S.  227,  239.— The  Court 
said: 

"While  the  Government  can  not  be  charged  for  injuries  to,  or 
destruction  of,  private  property  caused  by  mihtary  operations  of 
.  armies  in  the  field,  or  measures  taken  for  their  safety  and  efficiency, 
the  converse  of  the  doctrine  is  equally  true,  that  private  parties  can 
not  be  charged  for  works  constructed  on  their  lands  by  the  Govern- 
ment to  further  the  operations  of  its  armies.  Military  necessity  will 
justify  the  destruction  of  property,  but  will  not  compel  private 
parties  to  erect  on  their  own  lands  worlds  needed  by  the  Govern- 
ment, or  to  pay  for  such  works  when  erected  by  the,  Government. 
The  cost  of  building  and  repairing  roads  and  bridges  to  facilitate 
the  movements  of  troops,  or  the  transportation  of  supplies  and  muni- 
tions of  war,  must,  therefore,  be  borne  by  the  Government." 


OCCUPANT  LIMITED  TO  SEIZING  PEOPEETY  OF  THE 
STATE— EXCEPTIONS. 

An  army  of  occupation  can  only  take  possession  of  cash, 
funds,  and  realizable  securities  which  are  strictly  the 
property  of  the  State,  dep6ts  of  arms,  means  of  transport, 
stores  and  supplies,  and,  generally,  aU  movable  property 
belonging  to  the  State  which  lay  be  used  for  ailitary 
operations. 

All  appliances,  whether  on  land,  at  sea,  or  in  the  air,  adapted 
for  the  transmission  of  news,  or  for  the  transport  of  persons 
or  things,  exclusive  of  cases  governed  by  naval  law,  depots 
of  arms,  and,  generally,  all  kinds  of  munitions  of  war, 
lay  be  seized,  even  if  they  belong  to  private  individuals, 
but  must  be  restored  and  compensation  fixed  when  peace 
is  made. — Article  53,  Regulations,  Hague  Convention  IV,  1907. 

Aiticle  S3,  Austio-Hungarian  Amendment  and  Russian  Subamendment. 

The  delegation  of  Austria-Hungary  proposed  to  complete  the  pro- 
visions of  Article  53  relative  to  the  seizure  of  means  of  transporta- 
tion and  communication  by  adding  the  words  'on  land,  at  sea,  and 
in  the  air.' 

The  wording  proposed  was  as  follows : 

Railway  plant,  telegraphs,  steamers  and  other  ships,  vehicles  of 
all  kinds,  in  a  word  all  means  of  communication  operated  on  land, 
at  sea  and  in  the  air  for  the  transmission  of  persons,  things,  and 
news,  as  weU  as  depots  of  arms  and,  generally,  all  kinds  of  munitions 
of  war,  even  though  belonging  to  companies  or  to  private  persons, 
are  likewise  material  which  may  serve  for  military  operations,  but 
they  must  be  restored  and  compensation  fixed  when  peace  is  made. 

The  delegation  of  Russia  asked,  besides,  to  add  to  the  enumeration 
in  this  text  the  words  'as  well  as  teams,  saddle  animals,  draft  and 
pack  animals'  after  the  words  'vehicles  of  aU  kinds.'  This  addi- 
tion was  suggested  as  being  analogous  with  Articles  14  and  17  of  the 
new  Geneva  Convention  of  1906,  which  mentions  teams  at  the  same 
time  as  vehicles.  The  delegation  of  Austria-Hungary  accepted  this 
amendment. 

While  fully  appreciating  the  need  of  defining  as  precisely  as  pos- 
sible the  scope  of  the  text,  the  committee  thought  that  such  a  nomen- 
clature might  cause  inconvenience,  as  any  enumeration  is  unsafe 
because  incomplete.  It  was  believed  preferable  to  adopt  a  general 
formula  not  lending  itself  to  any  ambiguity  and  thus  worded:  'All 
means  of  communication  and  of  transport.'  The  military  delegate 
of  Russia  himself  agreed  with  this  way  of.  looking  at  the  matter,  on 
condition  that  the  text  as  proposed  could  not  have  a  restricted  mean- 
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ing,  and  it  was  approved  unanimously.  The  second  paragraph  of 
Article  53  would  commence  then  with  the  words : 

All  means  of  communication  and  of  transport  operated  on  land, 
at  sea,  and  in  the  air,  etc. 

At  this  point  the  military  delegate  of  Japan  referred  to  the  reser- 
vations which  had  been  stated  by  his  delegation  in  the  subcommis- 
sion  concerning  the  addition  of  the  words  'at  sea,'  as  such  a  pro- 
vision appeared  to  him  to  trench  upon  the  programme  of  the  Fourth 
Commission.  However,  the  committee  considered  it  advisable  to 
retain  them,  as  the  right  of  maritime  capture  is  applicable  in  land 
warfare  in  the  case  of  ships  seized  in  a  port  by  a  body  of  troops,  es- 
pecially as  regards  those  destined  for  river  navigation. 

The  amendment  relating  to  Article  53  led  the  senior  delegate  of 
Switzerland  to  inquire  whether  its  provisions  can  be  taken  to  apply 
to  the  property  of  neutral  persons  domiciled  in  belligerent  territory. 

The  committee  was  of  the  opinion  that  this  question  was  included 
in  the  programme  of  the  second  subcommission;  it  was  already  occu- 
pied with  a  German  proposal  regarding  the  treatment  of  neutral 
persons,  and  the  first  subcommission  had  sent  to  it  aU  the  matters 
relative  to  neutrals  comprised  in  the  fourth  section  of  the  Regula- 
tions (Articles  57  to  60),  as  not  being  properly  placed  in  instructions 
intended  for  troops. 

The  text  adopted  by  the  Commission  and  submitted  to  the  Con- 
ference is  therefore  worded  as  above. 

Report  to  Hague  Conference,  1907,  from  the  Second  Commission,  "Reports  to 
the  Hague  Conferences,"  pp.  526,  527. 

An  army  of  occupation  can  only  take  possession  of  the  cash,  funds, 
and  property  liable  to  requisition  belonging  strictly  to  the  State, 
depots  of  arms,  means  of  transport,  stores  and  supplies,  and,  gen- 
erally, aU  movable  property  of  the  State  which  may  be  used  for  military 
operations. 

Railway  plant,  land  telegraphs,  telephones,  steamers  and  other 
ships,  apart  from  cases  governed  by  maritime  law,  as  well  as  depots 
of  arms  and,  generally,  all  kinds  of  munitions  of  war,  even  though 
belonging  to  companies  or  to  private  persons,  are  likewise  material 
which  may  serve  for  military  operations,  but  they  must  be  restored 
at  the  conclusion  of  peace,  and  indemnities  paid  for  them. 
Art.  53,  Regulations,  Hague  Convention  II,  1899. 

An  army  of  occupation  can  only  take  possession  of  cash,  funds,  and 
realizable  securities  which  are  strictly  the  property  of  the  State, 
depots  of  arms,  means  of  transport,  stores  and  supplies,  and,  genorally, 
all  movable  property  of  the  State  which  may  be  used  for  military 
operations. 

Railway  plant,  land  telegraphs,  steamers  and  other  ships,  apart 
from  cases  governed  by  maritime  law,  as  well  as  depots  of  arms 
and,  generally,  aU  kinds  of  war  material,  even  if  belonging  to  com- 
panies or  to  private  persons,  are  likewise  material  which  may  serve 
for  military  operations  and  which  cannot  be  left  by  the  army  of 
occupation  at  the  disposal  of  the  enemy.  Railway  plant,  land  tele- 
graphs, as  well  as  steamers  and  other  ships  above  mentioned  shall 
be  restored  and  compensation  fixed  when  peace  is  made. 
Art.  6,  Declaration  of  Brussels. 
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The  occupant  can  only  take  i)ossession  of  cash,  funds  and  realiz- 
able or  negotiable  securities  which  are  strictly  the  property  of  the 
State,  depots  of  arms,  supplies,  and,  in  general,  movable  property 
of  the  State  of  such  character  as  to  be  useful  in  military  operations. 
Institute,  1880,  p.  36. 

Means  of  transportation  (railways,  boats,  &c.),  as  well  as  land 
telegraphs  and  landing-cables,  can  only  be  appropriated  to  the  use  of 
the  occupant.  Their  destruction  is  forbidden,  unless  it  be  demanded 
be  military  necessity.  They  are  restored  when  peace  is  made  in 
the  condition  in  which  they  then  are. 
Institute,  1880,  p.  36. 

Means  of  transportation  (railways,  boats,  &c.),  telegraphs,  depots 
of  arms  and  munitions  of  war,  although  belonging  to  companies  or  to 
individuals,  may  be  seized  by  the  occupant,  but  must  be  restored, 
if  possible,  and  compensation  fixed  when  peace  is  made. 
Institute,  1880,  p.  37. 

When  title  to  peisonal  property  passes. 

All  implements  of  war,  military  and  naval  stores,  and  in  general, 
all  moveable  property,  belonging  to  the  hostile  state,  is  subject  to  be 
seized  and  appropriated  to  the  use  of  the  captor.  And  the  title  to 
such  personal  or  moveable  property  is  considered  as  lost  to  the 
original  proprietor,  as  soon  as  the  captor  has  acquired  a  firm  posses- 
sion; which,  as  a  general  rule,  is  considered  as  taking  place  after  the 
lapse  of  twenty-four  hours ;  so  that,  immediately  after  the  expiration 
of  that  time,  it  may  be  alienated  to  neutrals  as  indefeasible  property. 
Halleck,  p.  451. 

State  property  whicli  is  not  liable  to  seizure. 

There  is  one  species  of  moveable  property  belonging  to  a  belligerent 
state  which  is  exempt,  not  only  from  plunder  and  destruction,  but  also 
from  capture  and  conversion,  viz.:  state  papers,  public  archives, 
historical  records,  judicial  and  legal  documents,  land  titles,  etc.,  etc. 
While  the  enemy  is  in  possession  of  a  town  or  province,  he  has  a  right 
to  hold  such  papers  and  records,  and  to  use  them  in  regulating  the 
government  of  his  conquest;  but  if  this  conquest  is  recovered  by 
the  original  owner  during  the  war,  or  surrendered  to  him  by  the 
treaty  of  peace,  they  should  be  returned  to  the  authorities  from 
whom  they  were  taken,  or  to  their  successors.  Such  documents 
adhere  to  the  government  of  the  place  or  territory  to  which  they 
belong,  and  should  always  be  transferred  with  it.  None  but  a 
barbarous  and  uncivilized  enemy  would  ever  think  of  destroying  or 
withholding  them.  The  reasons  of  this  rule  are  manifest.  Their 
destruction  would  not  operate  to  promote,  in  any  respect,  the  object 
of  the  war,  but,  on  the  contrary,  would  produce  an  animosity  and 
irritation  which  would  extend  beyond  the  war.  It  would  inflict  an 
unnecessary  injury  upon  the  conquered  without  any  benefit  to  the 
conqueror.  Moreover,  such  archives,  records,  and  papers,  often  con- 
stitute the  basis  and  evidence  of  private  property,  and  their  destruc- 
tion would  be  a  useless  destruction  of  private  property;  in  other 
words,  it  would  be  an  injury  done  in  war  beyond  the  necessity  of 
war,  and,  therefore,  illegal,  barbarous,  and  cruel.     The  same  reasons 
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apply  to  carrying  them  off  and  withholding  them  from  their  proper 
owners  and  legitimate  use. 
Halleck,  p.  453. 

Debts  due  to  the  state. 

We  will  next  consider  the  effect  of  a  military  occupation  of  a  state 
upon  dehts  owing  to  its  government.  Does  such  conquest  of  the  state 
carry  with  it  the  incorporeal  rights  of  the  state,  such  as  debts,  etc.  ? 
In  other  words,  do  these  rights  so  attach  themselves  to  the  territory 
that  the  military  possession  of  the  latter  carries  with  it  the  right  to 
possess  the  former  ?  There  are  two  distinct  cases  here  to  be  consid- 
ered; first,  where  the  imperium  of  the  conqueror  is  established  over 
the  whole  state,  (victoria  universalis;)  and  second,  where  it  is  estab- 
lished over  only  a  part,  as  the  capital,  a  province,  or  a  colony  {victoria 
particularis.)  As  has  already  been  stated,  all  rights  of  military  occu- 
pation arise  from  actual  possession,  and  not  from  constructive  con- 
quests ;  they  are  de  facto,  and  not  de  jure  rights.  Hence,  by  a  conquest 
of  part  of  a  country,  the  government  of  that  country,  or  the  state,  is 
not  in  the  possession  of  the  conqueror,  and  he,  therefore,  cannot  claim 
the  incorporeal  rights  which  attach  to  the  whole  country  as  a  state. 
But,  by  the  military  possession  of  a  part,  he  will  acquire  the  same 
claim  to  the  incorporeal  rights  which  attach  to  that  part  as  he  would, 
by  the  military  occupation  of  the  whole,  acquire  to  those  which  attach 
to  the  whole.  We  must  also  distinguish  with  respect  to  the  situations 
of  the  debts,  or  rather  the  locality  of  the  debtors  from  whom  they  are 
owing,  whether  in  the  conquered  country,  in  that  of  the  conqueror,  or 
in  that  of  a  neutral.  If  situated  in  the  conquered  territory,  or  in  that 
of  the  conqueror,  there  is  no  doubt  but  that  the  conqueror  may,  by  the 
rights  of  mihtary  occupation,  enforce  the  collection  of  debts  actually 
due  to  the  displaced  government,  for  the  de  facto  government  has,  in 
this  respect,  all  the  powers  of  that  which  preceded  it.  But  if  situated 
in  a  neutral  state,  the  power  of  the  conqueror,  being  derived  from 
force  alone,  does  not  reach  them,  and  he  cannot  enforce  payment.  It 
rests  with  the  neutral  to  decide  whether  he  •will,  or  will  not,  recognize 
the  demand  as  a  legal  one,  or,  in  other  words,  whether  he  will  regard 
the  government  of  military  occupation  as  siifficiently  permanent  to 
be  entitled  to  the  rights  of  the  original  creditor.  He  owes  the  debt, 
and  the  only  question  with  him  is,  who  is  entitled  to  receive  it  ?  In 
-deciding  this  question  he  will  necessarily  be  determined  by  the  par- 
ticular circumstances  of  the  case,  and  wiU  probably  delay  his  action 
till  all  serious  doubts  are  removed. 

If  the  debt,  from  whomsoever  owing,  be  paid  to  the  government  of 
military  occupation,  and  the  conquest  is  afterward  made  complete, 
no  question  as  to  the  legality  of  the  payment  can  subsequently  arise. 
But  should  the  former  sovereign  or  government,  after  a  lapse  of  time, 
be  restored,  and  the  debtor  has  received  his  discharge,  may  the 
originjal  creditor  demand  a  second  payment  ?  The  burthen  of  proof, 
in  such  a  case,  lies  upon  the  debtor;  and  in  order  to  render  the  pay- 
ment valid,  and  make  it  operate  as  a  complete  discharge  of  the  debt, 
he  must  show:  1st,  that  the  sum  was  actually  paid,  for  an  acquittance 
or  a  receipt,  without  actual  payment,  is  no  bar  to  the  demand  of  the 
original  creditor;  2d,  that  the  debt  was  actually  due  at  the  time  when 
it  was  paid;  3d,  that  the  payment.has  not  been  delayed  by  a  mora  on 
the  part  of  the  debtor,  which  had  thus  operated  to  defeat  the  claim  of 
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the  original  creditor.  If  the  debtor  be  a  citizen  of  the  conquered 
country,  or  a  subject  of  the  conqueror,  he  must  also  show:  4th,  that 
the  payment  was  compulsory — the  effect  of  a  vis  major  upon  the 
debtor — not  necessarily  extorted  by  the  use  of  physical  force,  but  paid 
under  an  order,  the  disobedience  of  which  was  threatened  with  punish- 
ment. If  the  debtor  be  a  neutral  or  stranger,  he  cannot  plead  com- 
pulsion as  a  justification  of  his  making  payment  to  the  conqueror,  but 
he  must  also  show:  5th,  that  the  constitutional  law  of  the  state 
recognized  the  payment,  as  made  by  him,  to  be  vahd;  in  other  words^ 
that  it  was  made  in  good  faith,  and  to  the  de  facto  authority  author- 
ized by  the  fundamental  laws  to  receive  it.  It  is  not  a  necessary  con- 
dition, but  it  is  a  substantive  defense  against  the  original  creditor^ 
that  the  money  has  been  applied  to  his  benefit;  thus,  in  the  case  of  a 
state  creditor,  if  the  money  has  been  applied  to  the  benefit  of  the 
state — if  there  has  been  what  the  civilians  term  a  versio  in  rem — the 
payment  will  be  regarded  as  valid. 
Halleck,  pp.  804-806. 

State  piopeity  wMcli  may  not  be  seized. 

It  is  the  tendency  of  States,  in  all  systems  of  government,  to  treat 
the. transfer  of  corporeal  movable  property — ^what  the  Common  Law 
calls  chattels — as  far  as  possible,  as  giving  the  full  title  to  the  pos- 
sessor. The  simple  and  severe  rules  of  war  take  the  same  direction. 
The  belligerent  occupant  is  treated  as  acquiring  a  complete  title  to 
all  corporeal  movables  of  the  hostile  State  which  come  under  his  actual 
control.  He  may,  by  leaving  them  behind  him,  and  by  their  coining 
back  to  the  possession  of  the  former  State,  lose  his  title;  but,  if  he 
has  perfected  it  by  actual  possession  and  the  exercise  of  his  right  of 
confiscation,  they  are  his ;  and  the  former  State  takes  them,  if  at  aU, 
as  a  recapture,  tor  its  own  benefit,  by  a  new  title.  All  incorporeal 
rights  in  movables  follow  the  fortune  of  the  movables.  They  pass  to 
the  conqueror,  if  they  are  rights;  and,  as  far  as  they  are  servitudes- 
or  hens,  the  conqueror  takes  the  things  purged  of  the  servitudes  or 
liens. 

There  are  some  kinds  of  public  movable  property  the  right  to 
transfer  which  has  been  a  good  deal  questioned;  that  is,  collections 
of  works  of  art,  science,  natural  history,  and  libraries.  This  subject 
is  treated  in  the  text,  infra,  §§352-354;  and  note  170,  infra,  on  the 
Restitution  of  the  Collections  at  the  Louvi-e.  As  to  State  papers, 
public  archives,  historical  records,  judicial  and  legal  documents,  &c., 
all  publicists  seem  agreed  that  they  should  neither  be  destroyed  nor 
removed.  They  are  not  of  Commercial,  exchangeable  value;  their 
destruction  does  not  aid  belligerent  operations;  they  are  necessary 
to  the  proofs  of  private  rights;  and  are,  in  fact,  adherent  to  the  local 
government.  (Halleck's  Intern.  Law,  543.  Lieber's  Polit.  Ethics, 
p.  7,  §15.  Kent'sComm.  i.  92.  Heffter's  Europ.  Volker.  §130,131.) 
Dana's  Wheaton,  p.  438,  note  169. 

When  title  to  personal  property  passes. 

The  title  to  property  lawfully  taken  in  war  may,  upon  general 
principles,  be  considered  as  immediately  divested  from  the  original 
owner,  and  transferred  to  the  captor.  This  general  principle  is  modi- 
fied by  the  positive  law  of  nations,  in  its  application  both  to  personal 
and  real  property.     As  to  personal  property,  or  movables,  the  title  is, 
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in  general,  considered  as  lost  to  the  former  proprietor,  as  soon  as  the 
enemy  has  acquii'ed  a  firm  possession;  which,  as  a  general  rule,  is 
considered  as  taking  place  after  the  lapse  of  twenty-four  hours,  or 
after  the  booty  has  been  carried  into  a  place  of  safety,  infra  praesidia 
of  the  captor. 

Dana's  Wheaton,  pp.  454-456. 

The  rule  is  now  well  established,  that  while  all  public  moneys, 
military  stores,  and  buildings  are  lawful  plunder,  [while  all  telegraph 
and  railway  property  can  be  pressed  into  the  captor's  service,]  and 
while  every  edifice  in  the  way  of  military  movement, — whether, 
indeed,  public  or  private, — ^may  be  destroyed,  whatever  does  not 
contribute  to  the  uses  of  war  ought  to  remain  intact. 
Woolsey,  p.  222. 

DeTjis  due  to  the  state. 

As  a  general  rule  the  movable  property  of  the  state  may  be  appro- 
priated. Thus  a  belligerent  seizes  all  munitions  of  war  and  other 
warlike  materials,  ships  of  war  and  other  government  vessels,  the 
treasure  of  the  state  and  money  in  cheques  or  other  instruments 

gayable  to  bearer,  also  the  plant  of  state  railways,  telegraphs,  &c. 
[e  levies  the  taxes  and  custons,  and  after  meeting  the  expenses  of 
admihistiation  in  territory  of  which  he  is  in  hostile  occupation,  he 
takes  such  sum  as  may  remain  for  his  own  use. 

So  far  there  is  no  question.  A  belligerent  either  seizes  property 
already  realized  and  in  the  hands  of  the  state,  or  property  which  he 
may  perhaps  be  considered  to  appropriate  under  a  sort  of  mixed 
right,  of  which  it  is  difficult  to  disentangle  the  elements,  partly  as 
moneys  belonging  to  the  state  when  they  accrue  due,  and  partly  as 
private  property  appropriated  according  to  a  scale  conveniently 
supplied  by  the  amount  of  existing  taxation.  It  is,  no  doubt,  un- 
satisfactory to  explain  thus  the  latter  kind  of  apnropriation;  and 
it  probably  can  only  be  accounted  for  logically  by  adopting  an  inad- 
missible doctrine  which  will  be  discussed  under  the  head  of  military 
occupation.  The  practice  however  is  settled  in  favor  of  the  bellig- 
erent. 

But  can  he  go  further  1  Can  he  substitute  himself  for  the  invaded 
state,  and  appropriate  moneys  due  upon  bills  or  cheques  requiring 
endorsement,  or  upon  contract  debts  in  any  other  form  ? 

Seizure  in  such  case  might  not  be  direct;  it  might  have  to  be 
enforced  through  the  courts,  and  possibly  through  the  courts  of  a 
neutral  state;  seizure  also  would  not  be  effected  once  for  all;  upon 
the  question  of  its  validity  or  invalidity  would  depend  whether  the 
invaded  state  could  demand  a  second  payment  at  a  future  time. 
The  matter  is  therefore  one  of  considerable  importance.  The  ma- 
jority of  writers,  it  would  seem,  consider  funds  in  the  shape  contem- 
plated to  be  amongst  those  which  a  belligerent  can  take. 
Tne  arguments  of  M.  Heffter  and  Sir  K.  Phillimore  in  a  con- 
trary sense  appear  however  to  be  unanswerable.  According  to  them, 
incorporeal  things  can  only  be  occupied  by  actual  possession  of  the 
subject  to  which  they  adhere.  When  territory  is  occupied,  there 
are  incorporeal  rights,  such  as  servitudes,  which  go  with  it  because 
they  are  inherent  in  the  land.  But  the  seizure  of  instruments  or 
documents  representing  debts  has  not  an  analogous  effect.     They 
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are  not  the  subject  to  which  the  incorporeal  right  adheres;  they  are 
merely  the  evidence  that  the  right  exists,  'or,  so  to  speak,  the  title 
deeds  of  the  obligee.'  The  right  itself  arises  out  of  the  purely  per- 
sona,! relations  between  the  creditor  and  the  debtor;  it  adheres  in  the 
creditor.  It  is  only  consequently  when  a  belligerent  is  entitled  to 
stand  in  the  place  of  his  enemy  for  all  purposes,  that  is  to  say,  it  is 
only  when  complete  conquest  has  been  made  and  the  identity  of  the 
conquered  state  has  been  lost  in  that  of  the  victor,  that  the  latter 
can  stand  in  its  place  as  a  creditor,  and  gather  in  the  debts  which 
are  owing  to  it. 

Hall,  pp.  435-437;  Heftter,  sec.  134;  PMUimore,  pt.  xii,  ch.  iv. 

Legal  documents  and  state  papeis. 

It  is  also  forbidden  to  seize  judicial  and  other  legal  documents  or 
archives  and  state  papers,  except,  in  the  last  case,  for  specific  objects 
connected  with  the  war.  The  retention  of  such  documents  is  gener- 
ally of  the  highest  importance  to  the  community  to  which  they 
belong,  but  the  importance  is  as  a  rule  rather  of  a  social  than  of  a 
political  kind;  their  possession  by  an  invader,  save  m  the  rare  ex- 
ception stated,  is  immaterial  to  him;  their  seizure  therefore  consti- 
tutes a  wanton  injury. 
Hall,  p.  438. 

Booty. 

Booty  consists  in  whatever  can  be  seized  upon  land  by  a  belliger- 
ent force,  irrespectively  of  its  own  requirements,  and  simply  because 
the  object  seized  is  the  property  of  the  enemy.  In  common  use  the 
word  is  applied  to  arms  and  munitions  in  the  possession  of  an  enemy 
force,  which  are  confiscable  as  booty,  although  they  may  be  private 
property;  but  rightly  the  term  includes  also  all  the  property  which 
has  hitherto  been  mentioned  as  susceptible  of  appropriation. 
Hall,  p.  453. 

Seceipts  desirable. 

The  occupying  army  may  not  only  "take  possession"  (Saisir)  of 

the  things  mentioned,  but  may  also  confiscate  them  for  the  benefit 

cf  its  own  Government  absolutely.     It  must,  however,  be  observed 

that  some  forms  of  property,  nominally  belonging  to  the  State,  e.  g. 

the  funds  of  savings  banks,  may  be  in  reahty  private  property,  under 

State  management. 

.**  *  *  *  *  * 

Although  no  receipt  is  here  required  to  be  given,  something  of  the 
sort  is  obviously  desirable,  with  a  view  to  subsequent  compensation. 
The  Treaty  of  Peace  must  settle  upon  whom  the  burden  of  making 
compensation  is  ultimately  to  fall. 
Holland,  p.  57. 

Ships  seized  in  pait  by  troops. 

This  paragraph  which  deals  with  the  property  which  an  army  of 
occupation  may  appropriate  is  based  on  a  proposal-  made  by  the 
Austro-Hungarian  delegate.  His  proposition  was  to  add  to  the  para- 
graph referrmg  to  the  means  of  transport  the  words  "sur  terre,  swr 
mer  et  dans  les  airs."    The  Comite  de  redaction  proposed  a  new  para- 


400  LAWS  OF  LAND  WABFAKB. 

graph  enumeratine  various  modes  of  transport,  but  the  Conunittee 
thought  it  advisable  not  to  make  a  specific  enumeration  owing  to  the 
dangers  of  incompleteness.  A  general  formula  which  did  not  lend 
itself  to  any  ambiguity  was  thought  prefera,ble,  and  this  was  adopted. 
The  military  delegate  of  Japan  raised  the  question  of  the  appropriate- 
ness of  including  means  of  transport  by  sea  in  regulations  for  land 
warfare,  but  the  Committee  considerea  it  advisable  to  retain  the 
words  " sur  mer"  as  the  right  of  maritime  capture  was  applicable  in 
land  warfare  in  the  case  of  ships  seized  in  a  port  by  a  body  of  troops, 
especially  as  regards  those  destined  for  river  navigation. 
Higgins,  p.  270. 

Bailways. 

This  article  [53]  was  intended  to  be  only  a  reproduction  of  the  ex- 
isting usage — of  the  rule  that  private  property  on  land  is  liable  to 
seizin-e,  but  not  to  confiscation.  It  therefore  sets  out  a  principle 
which  is  not  only  applicable  as  between  signatories,  but  also  as  be- 
tween signatories  and  non-signatories. 

The  belligerent  invader  has  a  general  right,  under  the  existing 
practice,  of  seizure  of  whatever  he  in  his  discretion  may  consider  nec- 
essary for  the  piu-pose  of  breaking  the  power  of  the  enemy.  Rail- 
ways are,  for  obvious  reasons,  extremely  useful  to  belligerents,  and 
in  many  cases  have  determined  the  course  of  hostilities.  The  invad- 
ing commander  is  therefore  entitled  to  take  possession  of  the  rolling 
stock,  stations,  and  the  whole  of  the  railway  administration,  without 
distinction  as  to  whether  the  railways  belong  to  the  invaded  State 
or  to  private  companies.  Where  the  railways  belong  to  the  State, 
the  owner  is  displaced  by  the  invading  State.  "When  they  belong  to 
private  companies,  the  general  rules  of  warfare,  applying  to  private 
property  within  the  invaded  State,  are  followed.  That  is  to  say, 
that  the  right  to  take  does  not  imply  the  right  to  take  without  pay- 
ment. 

In  fact,  under  the  existing  usage  there  is  no  difference  of  qualified 
opinion  as  to  the  right  of  the  invading  belligerent  to  make  use  of 
the  railways  belonging  to  private  companies,  nor  as  to  the  right  of 
private  companies  to  receive  back  the  property  undiminished  or  with 
indemnity  for  what  may  be  wanting. 

In  the  war  of  1870-1871,  the  German  army  took  possession  of  the 
Eastern,  Northern,  Orleans  and  Paris-Lyons-Mediterranean  Rail- 
ways, and  during  their  occupation  of  them  the  German  authorities 
received  the  proceeds  of  the  traffic.  After  the  conclusion  of  peace, 
a  mixed  commission  was  appointed  to  settle  the  sum  to  be  returned 
to  the  companies,  which  also  re-entered  into  possession  of  their  roll- 
ing and  other  stock. 

Barclay:  Problems  of  international  practice  and  diplomacy,  p.  45. 

Moveable  public  enemy  property  may  certainly  be  appropriated  by 
a  belligerent  provided  that  it  can  directly  or  inairectly  be  useful  for 
military  operations.  Article  53  of  the  Hague  Regmations  unmis- 
takably enacts  that  a  belligerent  occupying  hostile  territory  may  take 
possession  of  t(he  cash,  funds,  realisable  securities,  depots  of  arms, 
means  of  transport,  stores,  supplies,  appliances  on  land  or  at  sea  or 
in  the  air  adapted  for  the  transmission  of  news  or  for  the  transport 
of  persons  or  goods,  and  of  all  other  moveable  property  of  the  hostile 
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State  which  may  be  used  for  military  operations.  Thus,  a  bellig- 
erent is  entitled  to  seize  not  only  the  money  and  funds  of  the  hostue 
State  on  the  one  hand,  and,  on  the  other,  munitions  of  war,  depots  of 
arms,  stores  and  supplies,  but  also  the  rolling-stock  of  public  railways 
and  other  means  of  transport  and  everything  and  anything  he  can 
directly  or  indirectly  make  use  of  for  military  operations.  He  may, 
for  instance,  seize  a  quantity  of  cloth  for  the  purpose  of  clothiag  his 
soldiers. 

Oppenheim,  vol.  2,  p.  176. 

Property  found  on  the  battlefield. 

And  it  must  be  specially  observed  that  the  restriction  of  article  53 
of  the  Hague  Regulations  according  to  which  only  such  moveable 
property  may  be  appropriated  as  can  be  used  for  the  operations  of  ' 
war,  does  not  find  application  in  the  case  of  moveable  property  found 
on  the  battlefield,  tor  article  53  speaks  of  "an  army  of  occupation" 
only.  Such  property  may  be  appropriated,  whether  it  can  be  used 
for  military  operations  or  not;  the  mere  fact  that  it  was  seized  on  the 
battlefield  entitles  a  belligerent  to  appropriate  it. 
Oppenheim,  vol.  2,  p.  178. 

Receipts  for  private  property  seized. 

All  kinds  of  private  moveable. property  which  can  serve  as  war 
material,  such  as  arms,  ammunition,  cloth  for  uniforms,  leather  for 
boots,  saddles,  and  also  all  appliances,  whether  on  land  or  at  sea  or 
in  the  air,  which  are  adapted  for  the  transmission  of  news  or  for  the 
transportation  of  persons  and  goods,  such  as  railway  rolling-stock, 
ships,  telegraphs,  telephones,  carts,  and  horses,  may  be  seized  and 
made  use  of  for  military  purposes  by  an  invading  belligerent,  but  they 
must  be  restored  at  the  conclusion  of  peace,  and  indemnities  must  be 
paid  for  them.  This  is  expressly  enacted  by  article  53  of  the  Hague 
Regulations.  It  is  evident  that  the  seizure  of  such  material  must  be 
duly  acknowledged  by  receipt,  although  article  53  does  not  say  so; 
for  otherwise  how  could  indemnities  be  paid  after  the  conclusion  of 
peace?  As  regards  the  question  who  is  to  pay  the  igdfemnities, 
Holland  (War,  No.  113)  correctly  maintains  that  "the^'^reaty  of 
Peace  must  settle  upon  whom  the  burden  of  making  compensation  is 
ultimately  to  fall." 

Oppenheim,  vol.  2,  p.  180. 

Captured  state  property. 

Such  state  property  as  arms,  stores,  and  munitions  of  war,  found  in 
a  captured  camp  or  fort,  or  on  a  battlefield,  belongs  to  the  govern- 
ment of  the  victors. 
Lawrence,  p. '430. 

"Bealizable  securities." 

With  certain  exceptions  which  will  be  stated  immediately,  movables 
belonging  to  the  invaded  state  may  be  appropriated  by  the  invader. 
Firm  possession  gives  him  a  title  to  the  things  themselves,  and  not 
merely  to  the  use  of  them.  This  rule  applies  first  and  foremost  to 
''  depots  of  arms,  means  of  transport,  stores  and  supplies,  and  gener- 
ally all  movable  property  belonging  to  the  state  which  may  be  used 
95257—19 26 


402  LAWS  OF  LAND  WAKFAEE. 

for  military  operations."  But  it  also  covers  "the  cash,  funds,  and 
realizable  securities"  of  the  government.  The  exact  meaning  of  the 
ambiguous  term  "realizable  securities"  (valeurs  exigiiles)  has  been 
much  discussed  among  jurists.  Probably  a  security  would  not  be 
accounted  realizable  unless  it  were  capable  of  being  converted  into 
money  as  it  existed  at  the  moment  of  seizure. 
Lawrence,  p.  438. 

Vessels  seized  by  tioops. 

Movable  property  belonging  to  the  non-combatant  population  of 
occupied  districts  may  not  be  seized  imless  it  takes  the  form  of  arms, 
war  material,  appliances  adapted  for  the  transmission  of  news  or  for 
the  transport  of  persons  or  goods,  whether  on  land,  at  sea,  or  in  the 
air.  Even  in  these  cases  it  must  be  restored  at  the  conclusion  of 
peace,  and  indemnities  must  be  paid  for  it.  The  heads  given  above 
include  wireless  telegraphy  apparatus,  aeroplanes  and  dirigible 
balloons  and  the  rolling  stock  of  railways,  when  owned  by  individuals 
or  companies.  The  reference  to  means  of  transport  at  sea  was  put 
into  the  text  of  the  Regulation  from  which  it  is  taken  in  order  to 
deal  with  vessels  seized  by  troops  when  in  port  or  engaged  iu  river 
navigation;  for  these  come  imder  the  laws  of  land  warfare.  Ordi- 
nary cases  of  capture  at  sea  were  excluded  by  the  phrase  "apart  from 
cases  governed  by  maritime  law."  The  question  of  the  source  of 
the  indemnities  to  be  paid  at  the  conclusion  of  the  war  for  the  tempo- 
rary use  of  the  articles  that  we  are  considering  w^as  left  unsettled. 
No  doubt,  as  Professor  Holland  remarks,  "the  treaty  of  peace  must 
settle  on  whom  the  burden  of  making  compensation  is  ultimately 
to  faU." 

Lawrence,  p.  441;  Holland,  Laws  of  War  on  Land,  p.  57. 

The  opening  provision  of  H  LIU  is  so  worded  as  to  exempt  from 
seizure  both,  first,  cash,  funds  and  realisable  securities  of  which  the 
state  is  only  custodian,  such  as  savings  bank  funds,  and  secondly, 
debts  due  to  the  state  not  falling  under  the  description  of  realisable 
securitieg,^  The  first  exemption  speaks  for  itself.     In  the  second 
exemption'  the  original  French  is  valeurs  exigibles,  which  Professor 
Holland    translates    "realisable   securities,"    and    which   has   been 
translated    officially     into     German    as    eintreiibare   forderungen. 
Professor  Holland  describes  it  as  purposely  ambiguous,  and  there  are 
grave  differences  of  opinion  as  to  what  tlie  rule  on  the  matter  ought 
to  be.     There  is  no  doubt  that  if  the  occupation  should  be  ripened  into 
conquest,  all  the  debts  due  to  the  extinguished  state  will  belong  by 
fihe  laws  of  state  succession  to  the  conqueror  and  may  be  sued  for 
by  him.     There  is  also  no  doubt  that  documents  payable  to  bearer 
may  be  seized  by  an  occupant  as  part  of  the  state  treasure,  so  that 
he  thereby  becomes  not  only  their  actual  but  their  lawful  bearer, 
and  can  sue  on  them  as  soon  as  due,  whether  or  not  his  occupation 
of  the  place  where  they  were  seized  has  continued  iu  the  mean  time 
or  not.     But  the  occupant  who  is  not  a  conqueror  does  not  represent 
the  person  of  the  enemy  state,  and  therefore,  as  it  seems  to  me,  can 
supply  nothing  which  remains  to  be  done  by  the  enemy  state  in  order 
to  complete  the  right  to  judgment  on  a  debt.     If  he  has  seized  a 
document  payable  to  order,  he  cannot  endorse  it:  if  the  debt  is  claimed 
by  any  other  kind  of  title,  he  may  have  seized  the  evidence  necessary 
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for  proving-it  but  he  cannot  put  himself  forward  as  plaintiff,  or  use 
his  physical  power  in  the  locality  to  enforce  payment.  This  however 
is  not  the  modern  German  view.  By  an  ordinance  of  26  November 
1870  the  Germans  required  persons  who  owed  payments  for  timber 
from  the  state  forests,  in  what  they  had  established  as  "the  g;eneral 
government  of  Alsace,"  to  make  those  payments  to  their  cashiers  in 
the  district.  And  this  is  approved  by  no  less  an  authority  than 
Rivier,  on  the  ground  that  the  absence  of  the  relation  of  debtor  and 
creditor  between  the  person  owing  and  the  occupant  furnishes  an 
argument  valid  only  from  the  point  of  view  of  private  law,  it  being 
sufficient  from  the  point  of  view  of  public  law  to  say  that  the  occu- 
pant exercises  the  rights  of  the  supreme  pow^er  in  the  state,  and  may 
therefore  compel  the  payment  of  matured  debts.  In  these  words,  if 
we  may  venture  to  say  so,  there  is  a  confusion  between  the  strongest 
power  in  the  district,  which  is  certainly  that  of  the  occupant,  and  the 
supreme,  which  implies  or  ought  to  imply  supreme  legitimate, 
power  in  the  state,  which  is  not  that  of  an  occupant.  It  can  scarcely 
be  doubted  that  by  valeurs  exigihles  the  authors  of  the  Hague  code 
intended  matured  debts,  but  it  may  still  be  contended  that  their 
silence  as  to  any  other  condition  than  maturity  does  not  prove  that, 
in  denying  to  an  rccupant  the  right  to  exact  debts  net  matured, 
they  intended  to  allow  him  to  exact  money  due  to  the  enemy  state 
from  any  persons  whom  he  can  physically  coerce,  or  on  the  ground 
that  the  consideration  for  the  debt,  as  timber  from  a  forest,  is  con- 
nected with  the  occupied  district. 

The  s?cond  paragraph  of  H  LIII,  in  which  in  1907  general  terms 
were  substituted  for  an  enumeration  of  the  things  dealt  with,  concerns 
two  classes  of  things  belonging  to  companies  or  private  persons. 
One  class,  composed  of  railway  plant,  land  telegraphs,  telephones  and 
ships,  consists  of  things  liable  indeed  to  be  much  deteriorated  by 
rough  usage,  but  which,  unlike  most  things  requisitioned,  would  in 
general  remain  in  some  condition  at  the  end  of  the  war,  and  which  dur- 
ing the  war  the  occupying  force  would  need  to  keep  under  its  con- 
trol, as  well  to  prevent  their  use  by  the  enemy  as  for  its  own  use  from 
time  to  time.  For  these  the  obvious  rule  is  that  they  shall  be 
restored  at  the  peace  so  far  as  they  then  exist,  and  the  article  adds  that 
the  indemnities  for  them  shall  be  regulated  at  the  peace,  a  formula 
which,  one  step  'in  advance  of  that  employed  about  receipts  in  the 
case  of  ordinary  requisitions,  seems  to  admit  that  there  is  a  liability 
somewhere  but  does  not  fix  it  on  either  side.  As  to  this  class,  H  LIII 
in  1899  repeated  B  VI  with  the  addition  of  telephones.  The  other 
class  of  things  consists  of  dep6ts  of  arms  and  generally  all  kinds  of 
munitions  of  war,  as  to  which  there  is  the  same  necessity  for  pre- 
venting their  use  by  the  enemy,  but  which  would  not  in  gisneral 
continue  to  exist  and  have  any  substantial  value  after  their  use  by 
the  occupant.  B  VI  enumerated  these  among  means  of  a  nature  to 
be  used  in  the  operations  of  the  war,  thereby  allowing  their  seizure 
by  the  occupant,  but  did  not  include  them  among  the  things  to  be 
restored  and  the  indemnities  for  them  regulated  at  the  peace.  The 
growing  respect  for  private  property  caused  them  to  be  so  included  in 
the  Manual  oi  the  Institute  of  International  Law,  Art.  55,  and  they 
are  now  so  included  by  H  LIII. 
Westlake,  vol.  2,  p.  113. 
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"It  is  conceded  that  all  public  funds  and  securities  belonging  to 
the  government  of  the  country  in  its  own  right,  and  all  arms  qjid 
supplies  and  other  movable  property  of  such  government,  may  be 
seized  by  the  military  occupant  and  converted  to  his  owti  use. 
*  *  *  All  public  means  of  transportation,  such  as  telegraph 
lines,  cables,  railways,  and  boats,  belonging  to  the  state,  may  be 
appropriated  to  his  use,  but,  imless  in  case  of  military  necessity, 
they  are  not  to  be  destroyed." 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the  occu- 
pation of  Santiago  de  Cuba  by  the  American  forces,  Correspondence  relating 
to  War  with  Spain  I.    159. 

"Means  of  transportation,  such  as  telegraph  lines  and  cables, 
railways  and  boats,  may,  although  they  belong  to  private  individu- 
als or  corporations,  be  seized  hj  the  military  occupant,  but  unless 
destroyed  under  military  necessity  are  not  to  be  retained." 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the 
occupation  of  Santiago  de  Cuba  by  the  American  forces,  Correspondence 
relating  to  War  with  Spain  I.    159. 

"The  property  rights  acquired  by  the  seizure  as  prize  of  war  of  the 
moneys  found  in  the  Spanish  treasuries  in  Manila  upon  that  city 
being  occupied  by  the  military  forces  of  the  United  States  belong 
to  the  people  of  the  United  States  in  their  federated  capacity,  and 
the  authority  to  dispose  of  property  so  acquired  is  vested  in  Congress. 
Neither  the  military  authorities  of  the  United  States  nor  the  officials 
administering  the  government  of  civil  affairs  in  the  Philippines  are 
authorized  to  divest  the  United  States  of  its  title  to  said  property." 
Mr.  Sanger,  Act.  Sec.  of  War,  to  Mr.  Tait,  Civil  governor  of  the  Philippines,  Oct. 
15,  1901,  Magoon'B  Reports,  624,  625. 

They  [the  Russian  troops]  are  permitted  to  take  possession  of 
movables  belonging  to  the  belligerent  state  and  serving  a  military 
purpose,  such  as  money,  stores  of  arms  and  ammunition,  material 
lor  dressing  wounds,  etc. 

Beyond  this,  the  troops  may  take  possession  of  material  for  rail- 
ways, telegraphs,  telephones,  steamboats  and  other  vessels,  as  also 
of  military  stores  belonging  to  companies  or  to  individuals. 
Art.  10,  Russian  Instructions,  1904. 

CensorsJiip  of  press  and  correspondence. — The  military  occupant  may 
establish  censorship  of  the  press  and  of  telegraphic  and  postal  cor- 
respondence. He  may  prohibit  entirely  the  publication  of  news- 
papers, prescribe  regulations  for  their  put  lication  and  circulation 
and  especially  in  unoccupied  portions  of  the  territory  and  in  neutral 
coimtries.  He  is  not  required  to  furnish  facilities  for  postal  service, 
but  may  take  charge  of  them  himself,  especially  if  the  officials  of 
the  occupied  district  fail  to  act  or  to  obey  his  orders. 
U.  S.  Manual,  p.  111. 

Means  of  transportations. — The  military  occupant  exercises  au- 
thority over  all  means  of  transportation,  both  public  and  private 
within  the  occupied  district,  and  may  seize  and  utilize  the  same  and 
regidate  their  operation. 
U.  S.  Manual,  p.  112. 
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What  included  in  rule. — The  foregoing  rule  includes  everything 
susceptible  of  direct  military  use,  such  as  cables,  telephone  and  tele- 
graph plants,  horses,  and  other  draft  and  riding  animals,  motors, 
bicycles,  motorcycles,  carts,  wagons,  carriages,  railways,  railway 
plants,  tramways,  ships  in  port,  all  manner  of  craft  in  canals  and 
rivers,  balloons,  airships,  aeroplanes,  depots  of  arms,  whether  mili- 
tary or  sporting,  and  in  general  all  kinds  of  war  material. 
U.  S.  Manual,  p.  120. 

Destruction  of  such  property. — The  destruction  of  the  foregoing 
property  and  ail  damage  to  the  same  is  jvistifiable  if  it  is  required  by 
the  exigencies  of  the  war. 
U.  S.  Manual,  p.  120. 

Two  classes  of  movable  property  of  enemy. — All  movable  property 
belonging  to  the  State  directly  susceptible  of  military  use  may  be 
taken  possession  of  as  booty  and  utilized  for  the  benefit  of  the  in- 
vader's Government.  Other  movable  property,  not  directly  sus- 
ceptible of  military  use,  must  be  respected  and  can  not  be  appro- 
priated. 

U.  S.  Manual,  p.  127. 

All  means  of  transportation,  pubHc  and  private,  come  under  the 
authority  of  the  occupant,  and,  if  he  does  not  seize  and  utilize  them, 
he  may  limit  their  operation. 
Edmonds  and  Oppenheim,  art.  376. 

For  war  purposes  generally  private  personal  property  falls  into  two 
categories.  The  first  category  comprises  all  such  things  as  are  sus- 
ceptible of  direct  military  use.  These  may  be  seized,  but  they  must 
be  restored  at  the  conclusion  of  peace,  and  indemnities  must  be  paid 
for  them.  Under  this  category  fall:  appliances  adopted  for  the 
transmission  of  news  by  land,  sea,  or  air,  such  as  cables,  telegraph 
and  telephone  plant;  all  kinds  of  transport  whether  on  land,  at  sea, 
or  in  the  air,  such  as  horses,  motors,  bicycles,  carts,  carriages,  rail- 
ways and  railway  plant,  tramways,  ships  in  port,  river  and  canal 
craft,  balloons,  air  ships;  depots  of  arms,  whether  military  or  sport- 
ing; and  in  general  all' kinds  of  war  material.  No  actual  stipulation 
is  made  in  the  Hague  Rules  to  obUge  the  belligerent  who  effects  the 
seizure  to  give  a  receipt,  but  the  fact  of  seizure  should  obviously  be 
estabhshed  in  some  way,  if  only  to  give  the  owner  an  opportunity  of 
claiming  the  compensation  expressly  provided  for. 
Edmonds  and  Oppenheim,  art.  415. 

Moveable  property  belonging  to  the  State  is,  like  private  property, 
dividedj  as  regards  its  treatment,  into  two  categories.  Cash,  specie, 
funds,  and  realizable  securities  which  are  strictly  the  property  of  the 
State,  and  aU  property  directly  susceptible  of  miUtary  use,  such  as 
means  of  transport,  appliances  for  the  communication  of  news, 
depots  of  arms,  stores  and  supphes,  may  be  taken  possession  of  as 
booty.  The  pubhc  income  and  taxes  raised  in  occupied  territory 
may  also  be  disposed  of,  but  in  this  case  the  regular  expenditure  of 
the  administration  must  be  borne  by  the  occupant. 
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Other  movable  public  property,  not  directly  susceptible  of  mili- 
tary use,  as  well  as  that  belonging  to  the  institutions  mentioned 
above  which  is  to  be  treated  as  private  property,  must  be  respected 
and  cannot  be  appropriated:  for  instance,  crown  jewels,  pictures, 
callections  of  works  of  art,  and  archives,  although  papers  in  connec- 
tion with  the  war  may  be  seized  even  when  forming  part  of  archives. 
Edmonds  and  Oppenheim,  art.  430. 

The  military  authority  controls  the  railways  and  telegraphs  of  the 
enemy's  State,  but  here  also  it  possesses  only  the  right  oi  use  and  has 
to  give  back  the  material  after  the  end  of  the  war. 
German  War  Book,  p.  168. 

Movable  State  property  on  the  other  hand  can,  according  to  mod- 
em views,  be  unconditionally  appropriated  by  the  conqueror. 

This  includes  public  funds,  arms,  and  munition  stores,  magazines, 
transport,  material  supplies  useful  for  the  war  and  the  like.  Since 
the  possession  of  things  of  this  kind  is  of  the  highest  importance  for 
the  condjict  of  the  war,  the  conqueror  is  justified  in  destroying  and 
annihilating  them  if  he  is  not  able  to  keep  them. 

German  War  Book,  p.  169.  , 

The  recognition  of  the  inviolability  of  private  property  does  not 
of  course  exclude  the  sequestration  of  such  objects  as  can,  although 
they  are  private  property,  at  the  same  time  be  regarded  as  of  use  m 
war.  This  includes,  for  example,  warehouses  of  supplies,  stores  of 
arms  in  factories,  depots  of  conveyances  or  other  means  of  traffic,  as 
bicycles,  motor  cars,  and  the  like,  or  other  articles  likely  to  be  of  use 
with  advantage  to  the  army,  as  telescopes,  etc.  In  order  to  assure 
to  the  possessors  compensation  from  their  government,  equity 
enjoins  that  a  receipt  be  given  for  the  sequestration. 
German  War  Book,  p.  171. 

The  same  thing  holds  good  of  railways,  telegraphs,  telephones 
canals,  steamships,  submarine  cables  and  similar  things;  the  con- 
queror has  the  right  of  sequestration,  of  use  and  of  appropriation 
of  any  receipts,  as  against  which  it  is  incumbent  upon  mm  to  keep 
them  in  good  repair. 

If  these  establishments  belong  to  private  persons,  then  he  has 
indeed  the  right  to  use  them  to  the  fullest  extent ;  on  the  other  hand 
he  has  not  the  right  to  sequestrate  the  receipts.  As  regards  the 
right  of  annexing  the  rolling-stock  of  the  railways,  the  opinions  of 
authoritative  teachers  of  the  law  of  nations  differ  from  one  another. 
Whilst  one  section  regard  all  rolling-stock  as  one  of  the  most  impor- 
tant war  resources  of  the  enemy's  State,  and  in  consequence  claim 
for  the  conqueror  the  right  of  unlimited  sequestration,  even  if  the 
railways  belonged  to  private  persons  or  private  companies,  on  the 
other  hand  the  other  section  incline  to  a  milder  interpretation  of 
the  question,  in  that  they  start  from  the  view  that  the  roUing-stock 
forms,  along  with  the  immovable  material  of  the  railways,  an  insepa- 
rable whole,  and  that  one  without  the  other  is  worthless  and  is  there- 
fore subject  to  the  same  laws  as  to  appropriation.  The  latter  view 
in  the  year  1871  found  practical  recognition  in  so  far  as  the  rolUng- 
stock  captured  in  large  quantities  by  the  Germans  on  the  French 
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railways  was  restored  at  the  end  of  the  war;  a  corresponding  regu- 
lation was  also  adopted  by  the  Hague  Conference  in  1899. 
German  War  Book,  p.  184. 

Article  53,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  202,  Austro-Hungarian  Manual,  1913. 

The  Elector  of  Hesse  Cassel. 

This  was  a  oase  which  arose  following  the  conquest  of  Hesse  Cassel 
by  Napoleon  and  its  subsequent  loss  by  him  and  the  question  to  be 
decided,  which  was  answered  in  the  affirmative,  was  whether  debts 
owing  to  the  Elector  of  that  country  were  validly  discharged  by  a 
payment  to  Napoleon  and  receiving  from  the  latter  a  receipt  in  full. 

Phillimore's  International  Law,  vol.  Ill,  jj.  841. 

See  also  the  casea  arising  from  the  occupation  of  Naples  by  Charles  VIII,  in  1495, 
Phillimore,  vol.  Ill,  p.  838. 

January  23,  1899,  the  British  banking  firm  of  Smith,  Bell  &  Co., 
whose  principal  place  of  business  was  at  Manila,  Philippine  Islands, 
sold  by  its  branch  house  at  Legaspi,  island  of  Luzon,  a  draft  for  SlOO,- 
000,  drawn  in  favor  of  Mariano  Trias,  who  was  custodian  of  the  funds, 
or  treasurer,  of  the  Philippine  insurgents.  On  learning  the  facts  the 
military  authorities  of  the  United  States  called  upon  the  firm  at  its 
Manila  office  to  pay  over  to  them  the  funds  represented  by  the  draft. 
The  firm  complied  under  protest  and  applied  to  the  British  Govern- 
ment to  obtain  relief.  The  firm  represented  that  it  had,  in  the  island 
of  Luzon,  numerous  branches  where  its  agents  were  in  the  power  of 
the  natives;  who  might  compel  them  by  force  again  to  pay  the 
$100,000  if  the  draft,  the  original  of  which  was  not  in  the  possession 
of  the  United  States  authorities,  was  presented  for  payment.  It  sub- 
sequently appeared  that  the  draft,  after  passing  through  the  hands 
of  several  influential  Filipinos,  came  into  the  possession  of  a  person 
in  Manila,  who  was  informed  that  if  Tie  attempted  to  collect  it,  or  let 
it  pass  out  of  his  possession,  his  house  and  lands  would  be  confiscated 
to  the  United  States. 

Advised,  that  the  United  States  authorities  were  justified  in  re- 
quiring the  bank  to  pay  to  them  the  funds  due  to  the  insurgents,  and 
tbat  the  right  of  the  United  States  to  do  so  did  not  depend  upon  the 
possession  or  surrender  of  the  draft  issued  by  the  bank  when  the 
money  was  received  by  it. 

Moore's  Digest,  vol.  7,  pp.  278,  279,  citing  Magoon's  Reports,  261. 


DUTIES  OF  OCCTIPANT  RESPECTING  PUBLIC  BUIIDINGS, 
EEAI  ESTATE,  FORESTS,  AND  AGRICULTURAL  LANDS  OF 
HOSTILE  STATE. 

The  occupying  State  shall  be  regarded  only  as  administrator 
and  usufructuary  of  public  buildings,  real  estate,  forests, 
and  agricultural  estates  belonging  to  the  hostile  State, 
and  situated  in  the  occupied  country.  It  must  safeguard 
the  capital  of  these  properties,  and  administer  them  in 
accordance  with  the  rules  of  usufruct.^— ^Irfo'cZe  55,  Regula- 
tions, Hague  Convention  IV,  1907. 

The  occupant  can  only  act  in  the  capacity  of  provisional  adminis- 
trator in  respect  to  real  property,  such  as  buildings,  forests,  agricul- 
tural establishments,  belonging  to  the  enemy  State. 

It  must  safeguard  the  capital  of  these  properties  and  see  to  their 
maintenance. 

Institute,  1880,  p.  36. 

Of  lands  and  immovable  property  belonging  to  the  conquered 
state,  the  conqueror  has,  by  the  rights  of  war,  acquired  the  use  so 
long  as  he  holds  them.  The  fruits,  rents  and  profits  are,  therefore, 
his,  and  he  may  lawfully  claim  and  receive  them.  Any  contracts  or 
agreements,  however,  which  he  may  make  with  individuals  farming 
out  such  property,  wiU  continue  only  so  long  as  he  retains  control  of 
them,  and  wLU  cease  on  their  restoration  to,  or  recovery  by,  their 
former  owner. 
Halleck,  p.  781. 

Sale  of  public  lands. 

By  belligerent  occupation,  the  conqueror  has  the  right  to  appro- 
priate the  use  of  public  lanck,  and  of  aU  incorporeal  ri^ts  accessory 
to  them.  He  may  confiscate  the  rents  and  taxes  due,  and  use  these" 
lands  in  such  way  as  he  sees  fit.  But,  as  his  occupation  is  subject  to 
the  chances  of  war,  so  is  his  title  to  what  he  cannot  remove  and  cor- 
poreally make  his  own.  He  cannot,  therefore,  give  to  another  a  per- 
manent title  to  public  lands.  Whoever  takes  a  title  from  the  occu- 
pier, takes  it  subject  to  the  results  of  the  war.  If  the  title  is,  on  its 
face,  complete  and  permanent,  and  the  war  results  in  a  completed  and 
recognized  sovereignty  of  the  grantor,  the  title  of  the  alienee  is  con- 
firmed, and  takes  its  date  from  the  original  grant.  As  to  who  may 
take  grants  from  the  belligerent  occupier,  it  is  to  be  observed,  that, 
if  a  subject  of  the  late  sovereign  purchases  a  title,  he  may  be  treated 
by  his  sovereign  as  dealing  with  the  enemy,  and  supplying  him  with 
means.  Indeed,  the  pm-chase  is  inconsistent  with  his  allegiance. 
If  a  neutral  private  citizen  buys  a  title,  he  takes  it  subject  to  the  re- 

'  This  article  is  substantially  identical  with  article  55,  Begulations,  Hague  Convention  11,  1899,  and 
with  article  7,  Declaration  of  Brussels. 
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suits  of  the  war.  If  a  neutral  State  takes  a  title,  the  act  is  considered 
as  so  far  an  abandonment  of  neutrality.  It  is  an  attempt  to  place 
the  contingent  property  of  one  belligerent  State  out  of  the  reach  of 
the  chances  of  war;  and  the  neutral  State  cannot  assert  its  title 
against  the  original  sovereign,  if  he  regain  possession,  except  as  a 
hostUe  act.  (HaUeck's  Intern.  Law,  449-451.  Vattel,  liv.  iii.  ch. 
13,  §198.  Kent's  Comm.  i,  110.)  In  like  manner,  a  sale  of  his  pub- 
lic lands  by  the  excluded  sovereign,  while  they  are  under  hostile 
occupation,  is  only  a  transfer  of  his  chance  of  regaining  them;  and  a 
sale  made  by  him  in  view  of  a  probable  loss  of  his  territory,  to  defeat 
the  rights  of  the  probable  conqueror,  may  be  regarded  as  a  mere 
stratagem  of  war,  and  not  as  a  bond  fide  transfer.  As  to  private 
property  in  immovables,  the  occupying  power  is  not  considered,  in 
the  modern  practice  of  nations,  as  authorized  to  confiscate  their  use 
and  income.  He  may  make  such  use  of  them  as  the  necessities  of 
war  require,  and  subject  them  to  taxes  and  contributions;  but  the 
mere  fact  of  military  occupation  does  not  work  a  transfer  of  the  uses 
or  income  of  private  lands,  or  authorize  such  a  transfer  to  be,  in 
fact,  made. 

Dana'a  Wheaton,  pp.  437,  438,  note  169. 

Benefit  of  postliminy. 

We  have  seen  that  a  firm  possession,  or  the  sentence  of  a  competent 
court,  is  sufficient  to  confirm  the  captor's  title  to  personal  property 
or  movables  taken  in  war.  A  different  rule  is  applied  to  real  prop- 
erty, or  immovables.  The  original  owner  of  this  species  of  property 
is  entitled  to  what  is  called  the  benefit  of  postKmmy,  and  the  title 
acquired  in  war  must  be  confirmed  by  a  treaty  of  peace  before  it  can 
be  considered  as  completely  valid.  This  rule  cannot  be  frequently 
applied  to  the  case  of  mere  private  property,  which  by  the  general 
usage  of  modern  nations  is  exempt  from  confiscation.  It  only 
becomes  practically  important  in  questions  arising  out  of  alienation 
of  real  property,  belongmg  to  the  government,  made  by  the  opposite 
belligerent,  while  in  the  mihtary  occupation  of  the  country.  Such  a 
title  must  be  expressly  confirmed  by  the  treaty  of  peace,  or  by  the 
general  operation  of  the  cession  of  territory  made  hj  the  enemy  in 
such  treaty.  Until  such  confirmation,  it  continues  Uable  to  be 
divested  by  the  jus  postliminii.  The  purchaser  of  any  portion  of 
the  national  domain  takes  it  at  the  peril  of  being  evicted  by  the 
original  sovereign  owner  when  he  is  restored  to  the  possession  of  his 
dominions. 

Dana's  Wheaton,  pp.  495,  496. 

During  the  continuance  of  the  war,  the  conqueror  in  possession 
has  only  a  usufructuary  right,  and  the  latent  title  of  the  former 
sovereign  continues,  until  the  treaty  of  peace,  by  its  silent  operation, 
or  express  provisions,  extinguishes  his  title  forever. 
Dana's  Wheaton,  pp.  716,  717. 

Sale  of  lauds  and  buildings. 

Land  and  buildings  on  the  other  hand  may  not  be  alienated. 
They  may  perhaps  be  conceived  of  as  following  the  fate  of  the  terri- 
tory, and  as  being  therefore  incapable  of  passing  during  the  con- 
tinuance of  war,  though  as  the  immediate  property  of  the  state  is 
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distinguishable  from  the  ultimate  or  eminent  property,  this  view- 
would  riot  be  satisfactory;  and  it  is  more  probable  that  the  custorn, 
which  has  now  become  compulsory,  originally  grew  out  of  the  impos- 
sibility of  giving  a  good  title  to  a  purchaser.  Purchase,  unlike  the 
payment  of  taxes,  is  a  voluntary  act;  the  legitimate  government 
therefore  in  recovering  possession  is  obviously  under  no  obligation 
to  respect  a  transaction  in  which  the  buyer  knows  that  he  is  not 
dealing  with  the  true  owner. 

An  occupant  may  however  seize  the  profits  accruing  from  the  real 
property  of  the  state  and  may  make  wiiat  temporary  use  he  can  of 
the  latter,  subject  it  would  seem  to  the  proviso  that  he  must  not  be 

fuilty  of  waste  or  devastation.  Thus  he  can  use  buildings  to  quarter 
is  troops  and  for  his  administrative  services,  he  receives  rents,  he 
can  let  lands  or  buildings  and  make  other  contracts  with  reference  to 
them,  which  are  good  for  such  time  as  he  is  in  occupation,  and  he  can 
cut  timber  in  the  state  forests;  but  in  cutting  timber,  for  example, 
apart  from  the  local  necessities  of  war,  he  must  conform  to  the  forest 
regulations  of  the  country,  or  at  least  he  must  not  fell  in  a  destructive 
manner  so  as  to  diminish  the  future  annual  productiveness  of  the 
forests. 

Hall,  p.  437. 

Meaning  of  "usufructuary." 

A  person  is  said,  in  continental  systems  of  law,  to  be  a  "usu- 
fructuary," or  to  enjoy  a  "usufruct,"  in  property  in  which  he  has 
an  interest  of  a  special  kind,  for  life  or  some  lesser  period.  The  "  rules 
of  usufruct"  may  be  shortly  stated  to  be  that  the  property  subject 
to  the  right  must  be  so  used  that  its  substance  sustains  no  injury. 
Holland,  p.  59. 

Appropriation  of  public  immovables  is  not  lawful  so  long  as  the 
territory  on  which  they  are  has  not  become  State  property  of  the 
occupant  through  annexation.  During  mere  military  occupation 
of  the  enemy  territory,  a  belligerent  may  not  sell  or  otherwise  alienate 
public  enemy  land  and  buildmgs,  but  only  appropriate  the  produce 
of  them.  Article  55  of  the  Hague  Regulations  expressly  enacts 
that  a  belligerent  occupying  enemy  territory  shall  only  be  regarded 
as  administrator  and  usufructuary  of  the  public  buildings,  real  prop- 
erty, forests,  and  agricultural  works  belonging  to  the  hostile  State 
and  situated  on  the  occupied  territory;  that  he  must  protect  the 
stock  and  plant,  and  that  he  must  administer  them  according  to 
the  rules  of  usufruct.  He  may,  therefore,  sell  the  crop  from  public 
land,  cut  timber  in  the  public  forests  and  sell  it,  may  let  public  land 
and  buildings  for  the  time  of  his  occupation,  and  the  like.  He  is, 
however,  only  usufructuary,  and  he  is,  therefore,  prohibited  from 
exercising  his  right  in  a  wasteful  or  negligent  way  that  would  decrease 
the  value  of  the  stock  and  plant.  Thus,  for  instance,  he  must  not 
cut  down  a  whole  forest  unless  the  necessities  of  war  compel  him. 
Oppenheim,  vol.  2,  p.  174. 

With  regard  to  immovables  belonging  to  the  invaded  state,  the 
occupying  belHgerent  is  to  consider  itself  as  an  administrator  and 
usufructuary  only.  That  is  to  say,  it  may  use  the  public  lands, 
buildings,  forests,  and  other  real  estate,  and  may  take  all  the  rents 
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and  profits  arising  from  them,  but  may  not  waste  or  destroy  the 
things  themselves,  save  under  stress  of  the  most  urgent  military 
necessity.  Thus  the  troops  of  the  invader  may  be  quartered  in 
pubhc  buildings,  his  admmistrative  services  may  utilize  them  for 
offices,  they  may  be  turned  into  hospitals  for  his  wounded,  and  even' 
the  churches  may  be  taken  pcissession  of  for  purposes  connected  with 
the  war.  But.  wanton  destruction  is  regarded  as  an  act  of  barbarity 
forbidden  by  the  rules  of  civilized  warfare. 
Lawrence,  p.  436. 

Sale  and  waste  forbidden. 

The  rule  that  an  invader  acquires,  not  the  ownership,  but  only 
the  right  to  use  the  public  immovables  found  by  him  in  the  occupied 
territory,  carries  with  it  as  a  necessary  consequence  the  further  rule 
that  he  may  not  sell  any  portion  of  the  state  domain  that  he  succeeds 
in  bringing  under  his  control.  He  may  compel  the  tenants  to  pay 
their  rents  into  his  military  chest,  he  may  lop  the  forests  and  work 
the  mines,  he  may  appropriate  to  himself  all  ordinary  profits;  but 
he  may  not  injure  or  destroy  the  corpus  of  the  property  m  question, 
nor  may  he  attempt  to  transfer  it.  Such  an  attempt  was  made  in 
1870  by  the  German  authorities  with  regard  to  some  thousands  of 
oaks  in  the  state  forests  of  two  departments  of  France  then  under 
German  mihtary  occupation.  As  the  trees  were  not  fit  for  cutting 
according  to  the  proper  practice  of  forestry,  the  act  was  an  act  of 
waste,  and  the  French  courts  ruled,  after  the  conclusion  of  the  war 
had  restored  their  authority  in  the  districts  in  question,  that  the 
buyers  of  the  oaks  had  no  legal  title. 

Lawrence,  p.  437;  Scott,  Cases  on  International  Law,  p.  674,  note. 

Thus  the  troops  of  the  invader  may  be  quartered  in  public  build- 
ings, his  administrative  services  may  utilize  them  for  offices,  they 
may  be  turned  into  hospitals  for  his  wounded,  and  even  the  churches 
may  be  taken  possession  of  for  purposes  connected  with  the  war. 
But  wanton  destruction  is  regarded  as  an  act  of  barbarity  forbidden 
by  the  rules  of  civihzed  warfare. 
Lawrence,  p.  437. 

Sale  of  Immovables. 

With  regard  to  immovables  as  distinct  from  their  rents  and  profits, 
whatever  the  occupant  may  express  on  the  face  of  any  document, 
he  can  but  make  over  his  own  chance  of  retaining  what  he  then 
holds  by  the  sword.  Such  a  transaction  cannot  be  valid  against 
the  sovereign  of  the  country,  if  his  authority  is,  restored  during  or 
after  the  war,  but  it  would  bind  the  occupying  sovereign  if  he  after- 
wards obtained  the  district  by  cession  or  completed  conquest.  Pur- 
chase during  the  war  by  a  neutral  state  amounts  to  an  abandonment 
of  neutraUty,  which  the  dispossessed  belligerent  may  lawfully  resent. 
If  the  excluded  sovereign  sells,  he  simply  parts  with  his  chance  of 
regaining  the  property;  and  the  conveyance,  though  valid  as  against 
him,  would  have  no  force  to  bind  the  invading  state  should  its  occu- 
pation ripen  into  full  ownership. 
Lawrence,  pp.  437,  438. 
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Immovable  property,  which  comprises  the  real  prpperty  and  lease- 
holds for  years  of  English  law,  whether  belonging  to  the  state  or  to 
private  persons,  cannot  be  appropriated  by  an  occupant.  If  it 
belongs  to  priv9,te  owners,  they  or  their  agents  remain  on  the  spot 
■for  its  management,  subject  to  such  interference  as  military  necessity 
may  require;  but  if  it  belongs  to  the  state  the  duty  of  its  management 
is  almost  necessarily  thrown  on  the  invader,  and  he  is  entitled  to 
the  profits,  as  well  for  his  remuneration  and  an  inducement  to  good 
management  as  because,  so  far  as  they  are  in  tangible  shape,  he 
can  seize  them  like  any  other  corporeal  movable  property  of  the 
enemy  state.  Perhaps  too  the  confusion  of  occupation  with  con- 
quest has  left  some  trace  on  the  relation  of  the  occupant  to  public 
immovables,  and  caused  him  to  be  regarded  as  their  temporary 
owner.  But,  whatever  the  explanation,  there  is  no  doubt  that  the 
occupant  is  entitled  to  get  in  the  rents  and  dues  of  public  immovables 
maturing  during  the  occupation,  and  that  his  receipt  for  them  will 
be  a  good  discharge  as  against  the  enemy  state,  whatever  opinion 
may  be  held  on  the  general  question  of  an  occupant's  right  to  en- 
force payment  to  him  of  debts  due  to  that  state.  If  the  sovereign 
of  the  invaded  state  owns  immovables  in  his  private  capacity,  there 
is  the  same  necessity  for  their  management  by  the  occupant,  who 
cannot  be  expected  to  discriminate  between  the  agents  of  the  sover- 
eign in  his  private  and  in  his  political  capacity,  but  it  may  be  pre- 
sumed that  the  respect, now  paid  to  private  property  would  cause 
him  to  account  for  the  proceeds  at  the  peace. 

In  the  case  of  forests,  the  right  of  a  usufructuary  is  to  cut  the 
trees  which  regularly  come  to  cutting,  during  his  tenancy;  and  this 
right  the  occupant  has,  subject  to  the  condition  that  those  who  buy 
the  timber  from  him  must  remove  it  during  the  continuance  of  the 
occupation,  for  the  restored  government  would  not  be  bound  to 
allow  its  removal.  And  if  the  occupant  sells  timber  which  has  not 
regularly  come  to  cutting,  the  courts  of  the  legitimate  government ' 
will  give  no  effect  to  any  claims  founded  on  such  an  illegal  transac- 
tion. In  the  case  of  public  buildings,  their  furniture  is  considered 
as  belonging  to  them,  so  that  it  must  not  be  carried  ofl,  independently 
of  the  protection  given  to  objects  of  art  by  H  LVI. 

Westlake,  vol.  2,  pp.  119,  120;  Ouerin's  case,  court  of  Nancy,  27  August  1872> 
Dalloz,  1872,  ii.  p.  185,  and  1  Clunet  126;  Mohr  et  Haas  e.  Eatzfeld.  Nancy, 
3  August  1872,  and  Court  of  Cassation,  16  April  1873,  Dalloz,  1872,  ii.  p.  229, 
and  1  Clunet  181. 

The  real  property  of  the  state  he  [the  military  commander  of  the 
occupied  territory]  may  hold  and  administer,  at  the  same  time  enjoy- 
ing the  revenues  thereof,  but  he  is  not  to  destroy  it  save  in  the  case 
of  military  necessity. 

Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the  occu- 
pation of  Santiago  de  Cuba,  by  the  American  forces.  Correspondence  relating  to 
War  with  Spain,  1. 159. 

What  occupant  may  do  with  such  'property. — The  occupant  does  not 
have  the  absolute  right  of  disposal  or  sale  of  enemy's  real  property. 
As  administrator  or  usufructuary  he  should  not  exercise  his  rights  m 
such  wasteful  and  negligent  manner  as  to  seriously  impair  its  value. 
He  may,  however,  lease  or  utilize  public  lands  or  buildings,  sell  the 
crops,  cut  and  sell  timber,  and  work  the  mines.  A  lease  or  contract 
should  not  extend  beyond  the  conclusion  of  the  war. 

U.  S.  Manual,  p.  125. 
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Keal  property  belonging  to  thie  State  whicli  is  essentially  of  a  civil 
or  non-military  character,  such  as  public  buildings  and  offices,  land, 
forests,  parks,  farms,  and  mines,  may  not  be  damaged  unless  its  de- 
struction is  imperatively  demanded  by  the  exigencies  of  war.  The 
occupant  becomes  the  administrator  and  usufructuary  of  the  prop- 
erty, but  he  must  not  exercise  his  rights  in  such  a  wasteful  or  negligent 
way  as  will  decrease  its  value,  for  he  has  not  the  absolute  right  of  dis- 
posal or  sale. 

Edmonds  and  Oppenheim,  Art.  427. 

While  the  occupier  has  a  right  to  collect  revenues  from  Govern- 
ment property  situated  within  occupied  territory,  he  shall  be  under 
obligation  to  preserve  the  property  itself  and  not  to  abuse  his  enjoy- 
ment of  the  property  by  committing  acts  of  deterioration  thereon. 
Jacomet,  p.  83. 

Immovable  State  property  is  now  no  longer  forfeited  as  booty;  it 
may,  however,  be  used  if  such  use  is  in  the  interests  of  military  opera- 
tion, and  even  destroyed,  or  temporarily  administered. 
German  War  Book,  p.  168. 

The  Military  Government  by  the  army  of  occupation  is  only  a 
Usufructuary  pro  tempore.     It  must,  therefore,  avoid  every  purpose-  • 
less  injmy,  it  has  no  right  to  sell  or  dispose  of  the  property. 
German  War  Book,  p.  168. 

In  the  administration  of  the  State  forests,  it  is  not  bound  to  follow 
the  mode  of  administration  of  the  enemy's  Forest  authorities,  but  it 
must  not  damage  the  woods  by  excessive  cutting,  still  less  may  it  cut 
them  down  altogether. 
German  War  Book,  p.  168. 

Thus  the  domains,  forests,  woodlands,  public  buildings  and  the 
like,  although  utilized,  leased,  or  let  out,  are  not  to  be  sold  or  rendered 
valueless  by  predatory  management. 
German  War  Book,  p.  184. 

Article  55,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  203  Austro-Hungarian  Manual,  1913. 

Mohi  and  Haas  v.  Hatzfeld,  Dalloz,  1872,  n,  p.  229. 

In  this  case  it  was  held  that  military  occupation  confers  upon  the 
invader  the  right  to  the  usufruct  and  revenues  only,  of  the  public 
domain,  and  that  the  French  Courts  would  not  recognize  as  vahd  the 
sale  of  old  trees  (during  the  war  of  1870-71)  on  the  public  domain, 
which  were  reserved  at  the  time  of  the  annual  cutting. 
Snow's  Cases  on  International  Law,  pp.  377-379. 


OCCUPANT  FORBIDDEN  TO  SEIZE,  DESTROY,  OR  DAMAGE 
PROPERTY  OF  MUNICIPALITIES,  AND  THAT  OF  INSTITU- 
TIONS OF  RELIGION,  CHARITY,  EDUCATION,  ARTS,  AND 
SCIENCES. 

The  property  of  municipalities,  that  of  institutions  dedicated 
to  Religion,  charity  and  education,  the  arts  and  sciences, 
even  when  State  property,  shall  be  treated  as  private  prop- 
erty. 

All  seizure  of,  or  destruction  or  wilful  damage  done  to  insti- 
tutions of  this  character,  historic  monuments,  works  of 
art  and  science,  is  forbidden,  and  should  be  made  the  sub- 
ject of  legal  proceedings.^ — Article  56,  Regulations,  Hague  Con- 
vention IV,  1907. 

If  (which  is  not  to  be  expected,  and  which  God  forbid)  war  should 
unhappUy  break  out  between  the  two  republics,  they  do  now,  with 
a  view  to  such  calamity,  solemnly  pledge  themselves  to  each  other 
and  to  the  world  to  observe  the  following  rules ;  absolutely  where  the 
nature  of  the  subject  permits,  and  as  closely  as  possible  in  all  cases 
where  such  absolute  observance  shall  be  impossible:     *     *     * 

Upon  the  entrance  of  the  armies  of  either  nation  into  the  territories 
of  the  other.  *  *  *  AH  churches,  hospitals,  schools,  colleges, 
libraries,  and  other  establishments  for  charitable  and  beneficent  pur- 
poses, shall  be  respected,  and  all  persons  connected  with  the  same 
protected  in  the  discharge  of  their  duties,  and  the  pursuit  of  their 
vocations. 

Treaty  of  Peace,  Friendahip,  Limits  and  Settlement  between  the  United  States 
and  Mexico,  concluded  February  8,  1848,  Article  XXII. 

The  property  of  municipalities,  and  that  of  institutions  devoted  to 
religion,  charity,  education,  art  and  science,  cannot  be  seized. 

AU  destruction  or  witful  damage  to  institutions  of  this  character, 
historic  monuments,  archives,  works  of  art,  or  science,  is  formally 
forbidden,  save  when  urgently  demanded  by  military  necessity. 
Institute,  1880,  pp.  36,  37. 

Transfer  of  municipal  property. 

As  military  occupation  produces  no  effect,  (except  in  special  cases, 
and  in  the  application  of  the  severe  right  of  war,  by  imposing  military 
contributions  and  confiscations]!  upon  private  property,  it  follows  as 
a  necessary  consequence,  that  the  ownership  of  such  property  may 
be  changed  during  such  occupation,  by  one  belligerent  of  the  terri- 
tory of  the  other,  precisely  the  same  as  though  war  did  not  exist. 

>  This  article  is  substantially  idontical  with  article  56,  Begulations,  Hague  ConTention  II,  1899,  and 
with  articles,  Declaration  of  Brussels. 
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The  right  to  alienate  is  incident  to  the  right  of  ownership,  and  unless 
the  ownership  be  restricted  or  qualified  by  the  victor,  the  right  of 
alienation  continues  the  same  during  his  military  possession  of  the 
territory  in  which  it  is  situate,  as  it  was  prior  to  his  taking  the  posses- 
sion. A  municipality  or  corporation,  has  the  same  right  as  a  natural 
person  to  dispose  of  its  property  during  a  war,  and  all  such  transfers 
are,  frima  facie,  as  valid  as  if  made  in  time  of  peace.  If  forbidden  by 
the  conqueror,  the  prohibition  is  an  exception  to  the  general  rule  of 
public  law,  and  must  be  clearly  established. 
Halleck,  p.  789. 

But  by  the  modern  usage  of  nations,  which  has  now  acquired  the 
force  of  I'aw,  temples  of  religion,  public  edifices  devoted  to  civil  pur- 
poses only,  monuments  of  art,  and  repositories  of  science,  are  ex- 
empted from  the  general  operations  of  war. 
Dana's  Wheaton,  pp.  431,  432. 

Works  of  art. 

The  invasion  of  France  by  the  allied'powers  of  Europe,  in  1815,  was 
followed  by  the  forcible  restitution  of  the  pictures,  statues,  and  other 
monuments  of  art,  collected  from  different  conquered  countries 
during  the  wars  of  the  French  revolution,  and  deposited  in  the 
museum  of  the  Louvre. 

It  is  not,  however,  understood  that  the  allies  treated  these  works 
of  art  as  trophies  of  war  to  themselves,  which  they,  as  possessors, 
restored  to  the  former  owners;  but  that  they  required  France  to 
restore  them  as  vmjusttfiablv  taken  from  the  owners.  Doubtless,  a 
conipleted  conquest — ^by  which  the  conquering  dissolves  and  suc- 
ceeds to  the  conquered  sovereignty  on  its  own  soil,  the  former  ceasing 
to  exist — carries  with  it  the  title  to  public  works  of  art,  movable  and 
immovable.  But  the  question  is,  whether  the  temporary  belligerent 
occupation  of  a  conquered  coimtry,  whose  separate  sovereignty  is 
not  obliterated,  gives  the  right  to  the  conqueror  to  take  and  carry  away 
to  his  own  dominions  public  works  of  art,  either  by  direct  seizure, 
or  through  the  compulsion  oi  military  reqmsitions  and  forced  con- 
tributions. Anglican  and  Galilean  bias  has  disturbed  this  question 
with  neutrals,  as  well  as  between  the  parties.  It  cannot  but  be  hoped, 
however,  that  such  works  will  be  ever  treated  as  out  of  the  category 
of  trophies  of  war.  Ihey  are  not  necessary  nor  useful  for  military 
operations;  nor  are  they  taken  bona  fde  in  lieu  of  money  contribu- 
tions, to  be  turned  into  money;  nor  does  their  capture  coerce  or 
restrict  the  military  power  of  the  enemy;  and  whatever  is  not  so 
necessary,  and  does  not  so  coerce,  should  be  spared  to  the  belligerent 
nationality,  if  possible.  Jt  is  not  a  justifiable  object  in  making  war, 
nor  a  justifiable  object  in  concluding  terms  of  peace  with  a  con- 
quered nation,  to  enrich  ourselves  and  impoverish  our  neighbor. 
Indemnity  and  security  are  the  tests.  To  strip  a  conquered  bellig- 
erent, whose  sovereignty  we  recognize  and  permit  to  continue,  of 
works  of  art, — the  instructors  and  civilizers,  as  well  as  the  just  pride, 
of  the  nation, — simply  to  transier  those  advantages  to  ourselves,  clear 
of  all  political  question  of  indemnity  or  security,  and  of  tht  avowed 
ol3Jects  and  purposes  of  the  war,  is  a  course  which  the  enlightened 
and  liberal  civilization  of  modern  times  ought  to  denounce.     Whether 
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all  the  allies  were  blameless  in  their  own  action  in  similar  cases,  and 
whether  the  sovereigns  to  whom  those  works  of  artwsre  restored  were 
entitled  to  sympathy,  or,  indeed,  the  fit  representatives  of  the 
nations  to  whom  the  works  belonged, — these  are  not  questions  of 
international  law,  but  of  history.  The  proposition  of  international 
law  is  this:  when  a  nation  has  conquered  in  a  war,  which  must  be 
presumed  to  have  had  justifiable  political  purposes,  and  has  secured 
those  purposes,  together  with  indemnity  tor  the  past  and  security 
for  the  future,  and  is  about  to  leave  the  conquered  nation  an  inde- 
pendent sovereign,  on  its  former  territory,  can  it  also,  as  mere 
trophies  or  spoils  of  war,  carry  away  all  the  public  and  national 
works  of  art*  Is  that  one  of  its  rights,  which  it  may  assert 
without  treaty  to  that  effect?  It  seems  as  if  the  fair  statement  of 
the  proposition  carried  the  inevitable  answer. 
Dana's  Wheaton,  p.  447,  and  note  170. 

The  rule  is  now  well  established,  that  while  all  public  moneys,  mili- 
tary stores,  and  buUdmgs  are  lawful  plunder,  [while  all  telegraph  and 
railway  property  can  be  pressed  into  the  captor's  service,]  and  while 
every  eaifice  in  the  way  of  military  movements, — ^whether,  indeed, 
public  or  private, — ^may  be  destroyed,  whatever  does  not  contribute 
to  the  uses  of  war  ought  to  remain  intact. 
Woolsey,  p.  222. 

From  the  operation  of  this  general  right  to  seize  either  the  totality,, 
or  the  profits,  of  property  according  to  its  nature  are  excluded  property 
vested  in  the  state  but  set  permanently  apart  for  the  maintenance 
ol  hospitals,  educational  institutions,  and  scientific  or  artistic  objects, 
and  also  the  produce  of  rates  and  taxes  of  like  kind  levied  solely  for 
local  administrative  purposes. 
Hall,  p.  438. 

Art  works,  manuscripts,  etc. 

Although  the  matter  is  sometimes  treated  as  being  open  to  doubt, 
there  seems  to  be  no  good  ground  for  permitting  the  appropriation 
of  works  of  art  or  the  contents  of  museums  or  libraries.  If  any 
correspondence  ought  to  exist  between  the  right  of  appropriation 
and  the  utility  of  a  thing  for  the  purposes  of  war,  it  is  evident  that 
the  objects  in  question  ought  to  be  exempted.  There  is  besides  a 
very  persistent  practice  in  their  favor;  though  it  must  be  admitted 
that  the  major  part  of  that  practice  has  been  prompted  by  reasons 
too  narrow  to  support  a  rule  of  exemption  as  things  are  now  viewed. 
During  the  eighteenth  century  works  of  art  and  the  contents  of 
collections  were  spared,  as  royal  palaces  were  spared,  on  the  ground 
of  the  personal  courtesy  supposed  to  be  due  from  one  prince  ta 
another.  Museums  and  galleries  are  now  regarded  as  national 
property.  The  precedents  afforded  by  last  century  are  consequently 
scarcely  in  point.  But  usage  has  remained  unchanged.  Pictures 
and  statues  and  manuscripts  have  not  been  packed  in  the  baggage 
of  a  conqueror,  except  during  the  campaigns  of  the  Revolution  and 
of  the  first  French  Empire.  The  events  which  accompanied  the 
conclusion  of  peace  in  1815  were  not  of  a  kind  to  lind  value  to  the 
precedents  wmch  those  campaigns  had  created.     The  works  of  art 
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which  had  been  seized  for  the  galleries  of  Paris  during  the  early- 
years  of  the  century  were  restored  to  their  former  owners;  and  Lord 
Castlere9,gh  in  suggesting  their  restoration  by  a  note  addressed  to 
the  ministers  of  the  allied  powers  on  September  11,  1815,  pointed 
out  that  it  was  a  duty  to  return  them  to  the  countries  to  which 
'  they  ol  right  belonged,'  and  stigmatised  the  conduct  of  France  as 
■*  a  reproach  to  the  nation  by  which  it  has  been  adopted.'  A  restora- 
tion effected  in  consequence  of  this  note  may  be  taken  to  be  a  solemn 
affirmation  of  the  principle  of  exemption  by  a]!  the  great  powers- 
except  France;  and  if  the  language  of  the  Declaration  on  the  laws 
of  war  proposed  at  the  Conference  of  Brussels  was  somewhat  ambigu- 
ous, the  discussion  reported  in  the  Protocols  shows  that  it  was  not 
wished  to  reserve  a  right  of  carrying  off  worjss  of  art,  but  to  subject 
them  to  the  momentary  requirements  of  military  necessity. 
Hall,  pp.  438-440;  De  Martens,  ii.  632-50. 

He  [the  invader]  is  even  bound  to  protect  public  buildings,  works 
of  art,  libraries,  and  museums. 
Hall,  p.  500. 

"Property  of  municipalities." 

Under  "property  of  localities"  might  come,   e.  g.,   town-halls, 
waterworks,  gasworks,  or  police-stations. 
Honand,  p.  59. 

It  must,  however,  be  observed  that  the  produce  of  such  public 
immoveables  only  as  belong  to  the  State  itself  may  be  appropriated, 
but  not  the  produce  of  those  belonging  to  municipalities  or  of  those 
which,  although  they  belong  to  the  hostile  State,  are  permanently 
set  aside  for  rehgious  purr  ses,  for  the  maintenance  of  charitable 
and  educational  institution.*,  and  for  the  benefit  of  art  and  science. 
Article  56  of  the  Hague  Regulations  expressly  enacts  that  such  prop- 
erty is  to  be  treal^ed  as  private  property. 

Pppenheim,  vol.  2,  p.  175. 

Archives. 

But  exceptions  similar  to  j^hose  regarding  the  usufruct  of  public 
immoveables  are  valid  in  the  case  of  the  appropriation  of  public 
moveables.  Article  56  of  the  Hagtie  Regulations  enumerates  the 
property  of  municipalities,  of  religious,  charitaole,  educational  instil 
tutions,  and  of  those  df  science  and  art.  Thus  the  moVeaible  property 
of  churches,  hospitals,  schools,  imiversities,  museums,  picture  gal- 
leries, eVen  when  Tjelonging  to  the  hostile  State,  is  exempt  li-om  appro- 
priation by  a  belligerent.  As  regards  archives,  they  are  no  doubt 
mstitutions  for  science,  but  a  belhgerent  may  nevertheless  seize  such 
State  papers  deposited  therein  as  are  of  importance  to  him  in  connec- 
tion with  the  war.  The  last  instances  ot  the  formei-  practice  are 
presented  by  Napoleon  I.,  who  seized  works  of  art  during  hia  numer- 
ous wars  and  had  them  taken  to  the  gallisriea  of  Paris.  But  they 
had  to  be  restored  to  their  former  owners  in  1815. 
Oppeaheini,  vol.  2,  p.  177. 
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Statues, 

On  the  other  hand,  works  of  art  and  science,  and  historical  monu- 
ments may  not  imder  any  circumstances  or  conditions  be  appropria- 
ted or  made  use  of  for  military  operations.  Article  56  of  the  Hague 
Kegulations  enacts  categorically  that  "all  seizure"  of  such  works 
and  monuments  is  prohibited.  Therefore,  although  the  metal  of 
which  a  statue  is  cast  may  be  of  the  greatest  value  for  cannons,  it 
must  not  be  touched. 

Oppenheim,  vol.  2,  p.  180. 

Fiotectiou  not  enjoyed  duiing  opeiations  of  war. 

All  destruction  of  and  damage  to  historical  monuments,  works 
of  art  and  science,  buildings  for  charitable,  educational,  and  religious 

{mrposes  are  specially  prohibited  by  article  56  of  the  Hague  Regu- 
ations  which  enacts  that  the  perpetrators  of  such  acts  must  be  prose- 
cuted ipoursuivie) ,  that  is  courtmartialed.  But  it  must  be  empha- 
sised that  these  objects  enjoy  this  protection  only  during  mihtary 
occupation  of  enemy  territory.  Should  a;  battle  be  waged  around 
an  historical  monument  on  open  ground,  should  a  church,  a  school, 
or  a  museum  be  defended  and  attacked  during  military  operations, 
these  otherwise  protected  objects  may  be  damaged  or  destroyed 
under  the  same  conditions  as  other  enemy  property. 
Oppenheim,  vol.  2,  p.  189. 

Even  the  right  of  user  of  the  occupant  is  subject  to  exceptions;  for 
the  income  derived  from  lands  set  apart  for  the  support  of  "estab- 
lishments devoted  to  religion,  charity,  education,  art,  and  science" 
should  not  be  diverted  from  its  beneficent  purposes  to  swell  the 
resources  of  the  occupying  army. 
Lawrence,  p.  438. 

Modes  of  acquiiing  works  of  art. 

During  the  wars  of  Revolutionary  and  Napoleonic  France  large 
numbers  of  valuable  pictures  and  statues  werei  seized  by  the  French 
armies,  and  brought  home  to  enrich  the  collections  of  Paris.  Many 
more  were  given  up  as  part  of  the  price  of  peace  by  states  who  were 
overcome  in  war.  But  in  1815  the  victorious  allies  insisted  on  the 
restitution  of  all  these  works  of  art  to  the  cities  and  galleries  from 
which  they  had  been  taken.  They  held  that  they  were  undoing  a 
great  wrong.  The  captures,  so  they  argued,  were  void  ab  initio,  and 
it  was  their  business  when  they  had  overcome  the  wrongdoer  to  put 
the  true  owners  in  possession  again.  In  reasoning  thus  they  ignored 
the  distinction  we  have  pointed  out  between  the  two  modes  of  acqui- 
sition. The. laws  of  war,  then  as  now,  protected  the  contents  of 
galleries  and  museums  from  seizure  by  invaders.  Such  of  them  as 
were  taken  by  the  French  during  their  belUgerent  occupation  of  ter- 
ritories that  they  had  overrun  were  obtained  illegally,  and  the  allies 
did  no  more  than  .put  the  legitimate  owners  in  possession  of  property 
that  had  never,  ceased  to  be  theirs  in  law.  But  those'  that  had  been 
made  over  by  treaty  were  held  by  a  good  title.  It  is  absurd  to 
argue  that  a  victorious  belligerent  may  enforce ,  the  transfer  of  a 
province,  but  not  a  picture,  or  that  peace  may  be  purchased  by  an 
mdemnity  of  millions,  but  not  by  marbles  and  mosaics.  To  take 
away  from  France  what  she  had  acquired  by  cession  was  no  act  of 
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police  jurisdiction,  but  a  high-handed  proceeding  which  must  seek 
its  justification  in  considerations  of  public  policy.  If  the  welfare 
of  Europe  demanded  that  she  should  be  deprived  of  Belgium  and 
the  Ehenish  provinces,  it  might  also  demand  that  the  galleries  of  the 
Louvre  should  disgorge  the  accumulated  glories  of  Western  art. 
This  branch  of  the  question  must  be  argued  on  political  and  ethical , 
rather  than  on  jural  grounds. 
Lawrence,  pp.  439,  440. 

What  "municipalities"  Include. 

All  local  bodies  must  be  considered  as  included  under  communes. 

The  principle  of  the  second  paragraph  is  not  hew  in  naval  war — 
see  below,  p.  158 — but  it  was  first  extended  to  land  war  by  B  VIII, 
which  H  LVI  repeats. 

Westlake,  p.  121. 

All  churches  and  buildings  devoted  to  religious  worship  and  to  the 
arts  and  sciences,  and  all  schoolhouses,  are,  so  far  as  possible,  to  be 
protected,   and  all  destruction  or  intentional  defacement  of  such 
places,  of  historical  monuments  or  archives,  or  works  of  science  or 
art  is  prohibited,  save  when  required  by  urgent  military  necessity. 
Order  of  President  McKinley  to  the  Secretary  of  War,  July  18,  1898,  on  the  occu- 
pation of  Santiago  de  Cuba  by  the  American  forces,  correspondence  relating  to 
War  with  Spain  I.  159. 

The  capture,  destruction,  or  premeditated  injury  of  property  of 
institutions  devoted  to  purposes  of  religion,  beneficence,  education, 
art  and  science,  as  also  of  historical  monuments,  are  prohibited. 
Art.  13,  Russian  Instructions,  1904. 

Authorized  treatment  q/.-^The  property  included  in  the  foregoing 
rule  [Hague  Regulation  56,  1907],  may  be  utilized  in  case  of  necessity 
for  quartering  the  troops,  the  sick  and  wounded,  horses,  stores,  etc., 
and  generally  as  prescribed  for  private  property.  Such  property 
must,  however,  be  secured  against  all  avoidable  injury,  even  when 
located  in  fortified  places  which  are  subject  to  seizure  or  bombardment. 
U.  S.  Manual,  p.  126. 

Special  exception,  however,  is  made  in  favour  of  property  belong- 
ing to  local,  that  is  to  say,  provincial,  county,  municipal  and  paro- 
chial authorities.  This  as  well  as  the  property  of  institutions  dedi- 
cated to  public  worship,  charity,  education,  science,  and  art,  such  as 
churches,  chapels,  synagogues,  mosques,  almshouses,  hospitals, 
schools,  museums,  libraries,  and  the  like,  must  be  treated  as  private 
property.  Troops,  sick  and  wounded,  horses,  and  stores  may  there- 
fore be  housed  in  buildings  of  the  above  character,  but  such  use  is 
only  justifiable  if  it  is  a  muitary  necessity.  Any  seizure,  destruction, 
or  wilful  damage  to  the  property  of  such  institutions,  or  to  historic 
monuments,  or  works  of  science  and  art  is  forbidden. 
Edmonds  and  Oppenheim,  art.  429. 

The  Rules  further  order  that  the  perpetrators  of  the  particular 
offences  of  seizure,  damage  or  wilful  destruction  of  churches,  hos- 
pitals, schools,  museums,  historic  monuments,  works  of  art,  etc., 
shall  be  prosecuted. 

Edmonds  and  Oppenheim,  art.  436. 
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AJI  other  movable  property  shall  be  respected,  for  instance,  the 
collections  of  museums,  statues,  works  of  art  in  general,  etc. 
Jacomet,  p.  82. 

On  the  other  hand  an  exception  is  made  as  to  all  objects  which  serve 
the  purposes  of  religious  worship,  education,  the  sciences  and  arts, 
chanties  and  nursing.  Protection  must  therefore  be  extended  to :  the 
property  of  churches  and  schools,  of  libraries  and  museums,  of  alms- 
houses and  hospitals. 
German  War  Book,  p.  169. 

Article  56,  Annex  to  Hague  Convention  IV,  1907,  is  substantially 
identical  with  section  204,  Austro-Hungarian  Manual,  1913. 
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